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HOUSE      OF      LORDS, 


ON  APPEALS  AND  WRITS  OF  ERROR. 


SHEEHY  AND  Others  v.  MUSKERRY. 

1837. 

Edwabd  Sheeht  and  Others Appellants, 

LoBD  MusKERBT •     .     •     Respondent. 

Jurisdiction,    Rehearing,    JEhrolment,    Practice, 

A  Bill  was  filed  in  Chancery  in  Ireland,  impeaching  leases  and  mortgages  as 
not  in  due  execntion  of  powers  in  a  settlement ;  also  impeaching,  on  vari- 
ous grounds,  a  decree  of  the  Court  of  Exchequer,  and  a  sale  in  pursuance 
thereof,  of  the  mortgaged  estates,  suhject  to  the  leases.  When  the  cause 
came  to  be  heard  the  plaintiff's  counsel  informed  the  Court  that  no  judg- 
ment would  be  required  as  between  the  plaintiff  and  mortgagees,  an 
arrangement  being  in  progress  by  which  the  mortgagees  and  purchaser 
under  the  Exchequer  decree  consented  to  a  redemption  of  the  estates,  on 
payment  by  the  plaintiff  of  a  sum  certain.  The  Lord  Chancellor  then 
heard  counsel  as  to  the  yalidity  of  the  leases,  but  conceiving  that  the  con- 
fiideration  of  the  question  as  to  the  validity  of  the  mortgages  and  sale  was 
withdrawn  by  the  arrangement,  and  that  in  the  absence  of  the  purchaser  he 
had  no  jurisdiction  to  give  a  decision  on  the  leases,  he  dismissed  the  bill  as 
against  the  defendants  claiming  the  benefit  of  them. 

HMy  by  the  Lords,  on  an  appeal  against  a  decree  made  on  rehearing,  which 
reversed  the  decree  of  dismissal,  that  it  was  open  to  the  Lords  to  consider 
the  merits  of  this  decree,  though  not  appealed  from,  and  to  declare  that 
the  arrangement,  instead  of  withdrawing  from  the  consideration  of  the 
Court  the  plaintiff's  claim  to  relief  against  the  mortgages  and  sale,  was  an 
admission  of  his  right  to  that  relief,  that  the  decree  of  dismissal  was  there- 
fore erroneous,  and  that  it  was  competent  to  the  Lord  Chancellor,  at  the 
time  of  making  that  decree,  to  adjudicate  between  the  plaintiff  and  the 
lessees  as  to  the  validity  of  the  leases  ;  and  the  cause  was  remitted,  with  a 
declaration  and  direction  to  hear  it  on  that  question,  and  to  decree,  &c. 
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A  bill  seeking  to  set  aside  leases,  and  a  sale  snbject  to  them,  is  not  mnltifa- 

rious  :  semble. 
Whether  after  sale  of  property  subject  to  leases,  the  vendor  is  entitled  to  im- 
peach the  leases  without  setting  aside  the  sale  :  qucsre. 

*  2     *  An  order  having  been  obtained  for  a  rehearing,  upon  a  motion  to  dis- 

charge it  on  the  ground  that  the  decree  was  enrolled,  the  Lord  Chancellor 

ordered  the  enrolment  to  be  opened,  without  any  application  to  vacate  it ; 

then  reheard  the  cause,  and  decreed  against  the  leases. 
Held,  that  the  orders  and  proceedings  were  irregular  ;  that  although  the 

opening  of  an  enrolment  is  in  the  discretion  of  the  Judge,  with  which  a 

Court  of  Appeal  would  not  interfere,  still  that  discretion  ought  to  be 

regulated  by  precedent  and  authority.^ 
Upon  a  rehearing,  a  party  is  not  bound  by  untrue  recitals,  inserted  by  mistake 

in  the  former  decree  ;  nor  by  declining  to  take  a  case  for  the  opinion  of  a 

Court  of  Law. 

December  7,  8,  11,  12,  14,  18,  1837.    June  11,  1839. 

John  Fitzmaurice,  being  seised  in  fee  of  certain  lands,  called 
the  Springfield  estate,  in  the  county  of  Limerick,  charged  with  a 
legacy  of  lOOOZ.  for  his  sister,  by  a  settlement  dated  the  16th  of 
January,  1732,  and  made  upoQ  his  marriage  with  Anne  O'Dell, 
conveyed  that  estate  to  trustees,  to  the  use  of  himself  for  life, 
remainder  to  the  first  and  every  other  sen  of  the  marriage,  in 
tail  male,  with  ultimate  remainder  to  himself  in  fee;  and  he 
reserved  a  power  to  charge  4000Z.  for  younger  children  of  the 
marriage.  Anne  died,  leaving  two  children,  John  and  Mary,  the 
issue  of  the  marriage ;  and  upon  the  marriage  of  Mary,  in  1759, 
her  father,  by  virtue  of  the  power  reserved  in  the  settlement, 
charged  the  said  estate  with  the  sum  of  4000Z.  and  with  the  sum 
of  1000/.  (the  legacy  charged  for  his  sister,  which  he  had  paid 
off),  and  conveyed  the  estate  to  trustees  for  a  term  of  200  years, 
upon  trust  to  raise  the  5000Z.  thus  charged  thereon  for  his  daugh- 
ter. This  charge  afterwards  became  vested  in  one  John  Godley, 
for  his  own  benefit.  John  Fitzmaurice  (the  elder)  subsequently 
purchased  other  lands  in  fee-simple,  called  the  Fanihy  estate,  in 
the  county  of  Limerick,  and  Gurtaheedy,  in  the  county  of 

*  8    Cork ;  and  after  his  marriage  with  his  second  wife,  *  Hester 

Littleton,  he,  by  a  settlement  dated  the  23d  of  April,  1768, 
conveyed  the  Farrihy  estate,  and  all  other  estates  in  the  counties 
of  Limerick  and  Cork,  which  he  had  power  to  dispose  of,  to  trus- 
tees, to  the  use  of  himself  for  life,  remainder  to  Hester,  his  wife, 
for  life :  and  he  thereby  also  covenanted  that  after  his  decease, 

1  See  2  Dan.  Ch.  ?r.  (4th  Am.  ed.)  1025,  1026 ;  Champemowne  v,  Brooke, 
8  CI.  &  Fin.  4. 
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bis  said  wife  should  have  a  life  use  in  all  his  personal  estate. 
John  Fitzmaurice,  the  younger,  died  in  January,  1775,  intestate, 
leaving  an  only  child,  Anne ;  and  John  Fitzmaurice,  the  elder, 
died  in  March,  the  same  year,  also  intestate,  and  without  any 
issue  of  his  second  man-iage,  leaving  the  said  Anne,  his  grand- 
daughter, his  heijress-aMaw,  and  Hester,  his  widow,  him  sur- 
viving. 

In  May,  1775,  Anne  Fitzmaurice,  being  then  a  minor,  married 
Sir.  Robert  Tilson  Deane,  afterwards  created  Lord  Muskerry.  In 
June,  1776,  in  order  to  terminate  differences  which  had  arisen 
between  them  and  Hester,  the  widow  of  John  Fitzmaurice,  touch- 
ing her  rights  under  the  post-nuptial  settlement  of  1763,  a  deed 
of  compromise  was  executed  by  the  said  Hester  of  the  first  part. 
Sir  Robert  and  Anne,  his  wife,  of  the  second  part,  and  certain 
trustees  of  the  third  and  fourth  parts,  whereby,  after  reciting 
the  said  settlement  of  1763,  in  consideration  of  the  said  Hester 
assuring  to  the  said  Sir  Robert  all  her  right  and  interest  in 
and  to  the  real  and  personal  estate  of  her  late  husband,  she  and 
Sir  Robert  conveyed  the  said  Springfield  and  Farrihy  estates,  and 
the  lands  of  Gurtaheedy,  to  trustees. for  a  term  of  ninety-nine 
years,  with  powers  to*l^e  or  mortgage  the  same  to  secure  to  the 
said  Hester  an  annuity  of  10837.  68.  8d.  during  her  life ;  and  sub- 
ject thereto,  in  trust  for  the  use  of  Sir  Robert  and  Anne,  his 
wife,  and  her  heirs  and  assigns. 

*In  1779,  Dame  Anne  Deane  having  attained  the^age  of  *4 
twenty-one,  and  there  being  then  two  sons  of  the  marriage, 
a  deed  dated  the  25th  of  May  in  that  year,  was  executed  by  and 
between  the  said  Sir  Robert  and  Anne,  his  wife,  of  the  first  part, 
and  Thomas  Lloyd,  of  the  second  part,  whereby,  for  assuring  the 
lands  therein  mentioned  and  for  making  a  provision  for  a  jointure 
for  Anne,  and  a  further  provision  for  the  children  of  the  marriage, 
they,  the  said  Sir  Robert  and  Anne,  his  wife,  granted  unto  the  said 
Thomas  Lloyd,  his  heirs  and  assigns,  the  Springfield  and  Farrihy 
estates,  in  the  county  of  Limerick,  to  the  use  of  the  said  Sir 
Robert  for  life,  without  impeachment  of  waste,  remainder  to  the 
said  Anne  for  life,  without  impeachment  of  waste,  remainder  to 
Robert  Fitzmaurice  Deane,  their  then  eldest  son,  for  life,  and  to 
his  first  and  every  other  son  in  tail  male ;  with  remainder  to  their 
then  second  son,  John  Fitzmaurice  Deane,  for  life,  and  to  his  first 
and  every  other  son  in  tail  male,  with  remainder  to  the  use  of  the 
third  and  every  other  son  of  Sir  Robert  on  the  body  of  the  said 
Anne  begotten  or  to  be  begotten,  in  tail  male,  with  an  ultimate 
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remainder  in  fee  to  Sir  Robert.  And  it  was  thereby  provided 
and  agreed,  ^^that  it  shall  and  may  be  lawful  to  and  for  the 
said  Sir  Robert,  from  time  to  time,  and  at  all  times  during  his  life, 
to  lease  or  demise  all  or  any  part  or  parts,  parcel  or  parcels, 
of  the  aforesaid  towns,  lands,  &c.,  and  premises,  for  any  time  or 
term  of  yestrs  or  lives,  and  with  or  without  covenants  for  renewal, 
and  in  case  of  the  determination  of  all  or  any  of  the  aforesaid 
lease  or  leases  respectively,  &om  time  to  time  to  make  new  or 
other  leases  thereof  in  manner  aforesaid,  and  with  or  without 

any  jEine  or  fines,  as  he  shall  think  fit ;  **  and  it  was  also 
*  6    agreed,  "  that  it  shall  and  may  be  *  lawful  to  and  for  the 

said  Sir  Robert  to  charge  and  encumber  all  and  singular  the 
said  towns,  lands,  &c.,  and  premises  aforesaid,  or  any  part  or 
parts  thereof,  with  any  sum  or  sums  for  the  younger  child  or 
children  of  the  said  Sir  Robert,  begotten  or  to  be  begotten  on 
the  said  Anne,  in  such  proportions  and  manner,  and  payable  at 
such  time  or  times,  as  he  shall  by  deed  or  wUl  appoint.''  And  it 
was  further  agreed,  ^^  that  it  shall  also  be  lawful  to  and  for  the 
said  Sir  Robert  to  raise  and  levy,  by  one  or  more  sales  or  mort- 
gages of  all  or  any  part  of  the  premises,  any  sum  or  suins  of 
money  not  exceeding  in  the  whole  the  ^sum  of  20,000/.,  or  to 
charge  the  premises  aforesaid  therewith,  to  and  for  such  use  and 
uses  as  he  shall,  at  any  time  or  times,  by  deed  or  will  appoint." 
And  by  the  same  deed,  Sir  Robert  and  his  wife  covenanted  to 
levy  one  or  more  fine  or  fines  before  the  end  of  the  then  next 
Trinity  term,  imto  the  said  Thomas  Lloyd  and  his  heirs,  of  all  the 
said  towns  and  lands,  to  enure  to  the  uses  of  said  settlement. 
On  the  back  of  the  deed  there  was  a  writing,  signed  and  sealed 
by  the  said  Sir  Robert  and  Anne,  his  wife,  in  the  following  words : 
*'  It  was  agreed  between  the  parties  within  mentioned,  previous 
to  the  execution  of  the  within  deed,  that  the  within  named 
Robert  F.  Deane  and  John  Thomas  F.  Deane,  and  every  other 
child  of  said  Sir  Robert  Tilson  Deane  and  Dame  Anne,  his  wife, 
who  shall,  under  the  limitations  within  mentioned,  be  possessed 
of  the  premises  within  mentioned  or  any  part  thereof,  to  (a)  make 
leases  of  the  whole  or  any  part  thereof,  for  any  term  not  exceed- 
ing three  lives  or  thirty-one  years,  provided  such  lease  be  made 
to  commence  in  possession,  and  that  the  best  improved  yearly 
rent  that  can  be  had  for  the  same  at  the  time  of  making 
*  6    such  lease,  be  reserved  thereby,  *  and  that  no  fine  or  other 

(a)  Sic. 
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consideration  shall  be  taken  for  or  on  account  of  the  making 
thereof." 

In  Trinity  term,  1779,  Sir  Robert  and  Anne,  his  wife,  in  pur- 
suance of  their  covenant,  levied  a  fine  of  the  lands  comprised  in 
said  settlement,  to  the  use  thereof.  The  lands  of  Gurtaheedy 
were  not  included  in  the  settlement  or  fine ;  they,  as  well  as  the 
Springfield  and  Farrihy  estates,  were  Dame  Anne's  property  in 
fee-simple. 

By  indenture  of  lease,  dated  the  26th  of  August,  1779,  Sir 
Robert  and  Dame  Anne,  his  wife,  in  consideration  of  lOOOZ., 
demised  to  William  Sheehy,  for  the  term  of  999  years,  at  the 
rent  of  20Z.,  part  of  the  Springfield  estate,  described  as  the  lands 
of  Rosnerilane,  containing  ninety-eight  acres,  and  other  part  of 
the  lands  of  Springfield  (subject  to  a  lease  made  of  the  latter  on 
the  28th  of  February,  1746,  by  John  Fitzmaurice  to  Isaac  How- 
ell, for  three  lives,  at  a  rent  of  40Z.  3«.) ;  and  Sir  Robert  cove- 
nanted for  himself  and  his  wife,  their  heirs,  executors,  &c.,  to 
levy  one  or  more  fine  or  fines  unto  the  said  William  Sheehy,  his 
executors,  &c.,  of  all  the  premises  thereby  demised. 

By  indenture  of  lease,  dated  the  28th  of  October,  1779,  Sir 
Robert  and  Anne,  his  wife,  in  consideration  of  a  sum  of  2000Z., 
demised  to  Roger  Sheehy,  the  younger,  the  lands  of  Clonmore, 
another  part  of  the  Springfield  estate,  and  containing  460  acres, 
for  a  term  of  999  years,  at  a  rent  of  50Z.  This  lease  contained 
permission  to  the  said  lessee,  his  executors,  &c.,  during  the  de- 
mised t«rm,  "  to  graff,  cut,  and  burn  the  soil  and  surface  of  all 
or  any  part  of  the  lands  thereby  demised,  without  incurring  or 
being  subject  or  liable  to  any  penalty  or  forfeiture  whatsoever 
for  the  same,  notwithstanding  the  several  Acts  of  Parlia- 
ment *  in  force  in  Ireland,  to  prevent  the  practice  of  burning  *  7 
land."  And  it  also  contained  a  clause  empowering  the  said 
lessee,  his  executors,  &c.,  to  quit  and  surrender  the  demised 
premises  at  the  end  of  every  year  of  the  said  term,  upon  giv- 
ing six  months'  notice  in  writing  ;  and  also  a  covenant  on  the  part 
of  Sir  Robert  and  wife,  to  levy  one  or  more  fine  or  fines  to  the 
said  Roger  Sheehy,  his  executors,  &c.,  of  all  the  said  lands,  for 
the  more  effectual  confirming  the  said  demise. 

By  indenture  of  lease  dated  the  14th  of  June,  1780,  Sir  Robert 
and  Anne,  his  wife,  in  consideration  of  a  sum  of  5708Z.,  demised 
to  Roger  Sheehy,  the  elder,  other  parts  of  the  lands  of  Spring- 
field and  Farrihy,  containing  together  about  630  acres,  all  situ- 
ated in  the  county  of  Limerick ;  and  also  the  lands  of  Gurtaheedy, 
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containing  17J  acres,  situated  in  the  county  of  Cork,  subject  never- 
theless to  remainders  of  unexpired  terms  of  different  leases  then 
subsisting,  and  set  out  in  a  schedule  annexed  to  said  lease ;  to 
hold  the  same  for  the  term  of  999  years,  at  the  rent  of  60Z.,  with- 
out impeachment  of  waste,  and  with  power  to  the  said  lessee,  his 
executors,  &c.,  to  cut,  fell,  and  carry  away  all  timber  and  other 
trees  then  growing,  or  which  thereafter  should  grow  on  the  said 
demised  premises,  and  to  graff  and  bum  any  part  of  said  premises 
as  often  as  they  or  he  should  think  proper.  The  schedule  referred 
to  specified  five  leases  for  lives  of  different  portions  of  said  lands 
as  subsisting  at  the  date  of  the  said  indenture,  all  which  were 
executed  previous  to  the  settlement  of  1779.  The  rents  reserved 
by  them  were  greater  than  the  rent  reserved  by  this  indenture. 

This  as  well  as  the  aforesaid  leases  contained  covenants  on 
*  8    the  part  of  Sir  Robert  and  his  *  wife,  to  levy  fines  to  the 

lessees  for  confirming  the  said  demises ;  but  it  did  not  appear 
that  any  fines  were  ever  levied.  They  also  contained  the  usual 
clauses  of  entry  and  distress,  &c.,  and  a  reservation  of  the  royal- 
ties. All  the  lands  demised  by  the  three  indentures,  except  the 
lands  of  Gurtaheedy,  were  lands  comprised  in  the  settlement  of 
the  26th  of  May,  1779.  The  said  lessees  entered  into  possession 
of  the  premises  respectively  demised  to  them,  and  they  or  their 
representatives  continued  in  the  undisturbed  possession  for  near 
forty  years.  The  interest  in  the  second  lease  (28th  of  October, 
1779)  became  vested  in  the  two  appellants,  Edward  and  John 
Sheehy ;  the  interest  in  the  first  became  vested  in  the  appellants, 
W.  J.  Sheehy  and  his  son  Bryan  Sheehy,  and  a  paoiety  of  the 
interest  in  the  third  became  vested  in  the  appellants,  Anne  West- 
rop  and  her  son  T.  J.  Westrop. 

The  sum  raised  by  Sir  Robert  Tilson  Deane,  by  means  of  fines 
on  these  and  on  two  other  leases,  each  for  999  years,  to  one  Fur- 
long and  one  Heffernan,  of  the  lands  comprised  in  the  said  set- 
tlement, amounted  altogether  to  10,208Z. 

By  a  deed  dated  the  29th  of  April,  1780,  reciting  the  settlement 
of  1779,  and  the  power  thereby  given  to  Sir  Robert  to  raise  by 
sale  or  mortgage  any  sum  not  exceeding  20,000Z.,  he  mortgaged 
the  Springfield  and  Farrihy  estates,  subject  to  the  said  leases,  to 
St.  John  Chinnery,  for  a  sum  of  6000Z.  Sir  Robert  was  created 
Lord  MuskeiTy  in  1781 ;  and  by  a  deed  dated  the  7th  of  April, 
1783,  he  executed  a  further  mortgage  to  St.  John  Chinnery  of 
the  said  estates,  subject  as  aforesaid,  for  a  sum  of  4500Z. 
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The  annnity  to  Hester  Fitzmaurice,  under  the  deed  of 
June,  1776,  having  become  largely  in  arrear,  she  *  filed  a  *9 
bill  in  Chancery  in  February,  1780  (afterwards  amended), 
against  Lord  and  Lady  Muskerry  and  their  said  sons  and  tha 
lessees  in  the  several  leases  before  mentioned  and  the  person  in 
whom  the  charge  for  5000Z.  was  then  vested  and  others,  praying 
that  the  leases  might  be  declared  fraudulent  and  void  as  against 
her,  and  that  an  account  might  be  taken  of  the  sum  due  to  her 
on  foot  of  her  annuity,  and  that  the  same  might  be  raised  by 
sale  or  mortgage  of  the  lands  comprised  in  the  trust  term 
created  for  securing  the  said  annuity.  Hester  .Fitzmaurice 
died  in  June,  1790,  and  thereupon  Lord  Westcote,  her  executor, 
revived  the  cause  and  filed  an  amended  bill  in  1792,  making 
Broderick  Chinnery,  who  was  the  personal  representative,  de- 
Tisee,  and  heir-at-law  of  St.  John  Chinnery,  the  mortgagee,  a 
party,  and  putting  in  issue  the  said  two  deeds  of  mortgage  for 
6000/.  and  4600Z. :  and  by  further  amendment  in  1793,  William 
Fitzmaurice  Deane,  third  son  of  Lord  and  Lady  Muskerry,  was 
made  a  party  to  the  suit.  All  the  defendants,  except  Lord  and 
Lady  Muskerry  and  their  sons,  put  in  answers,  and  in  December, 
1797,  there  was  a  decree  of  reference  to  the  Master,  to  take  an 
account  of  the  sum  due  to  the  plaintiff,  and  an  account  of  all 
prior  and  subsequent  incumbrances. 

In  January,  1802,  the  Master  made  his  report,  finding  that 
10,819/.  1«.  8c?.  was  due  to  Lord  Westcote  as  representative  of 
Hester  Fitzmaurice,  the  principal  sum  of  5000Z.  only  due  to  J. 
Godley  on  foot  of  the  charge  created  by  the  settlement  of  May, 
1759,  and.  the  sum  of  16,430Z.  Os,  9rf.  to  B.  Chinnery,  for  prin- 
cipal and  interest  on  the  said  mortgages. 

In  November,  1802,  the  cause  came  to  be  heard,  on  the  re- 

■ 

port  and  merits,  before  Lord  Redesdale,  then  Lord  *  Chancel-  *  10 
lor  of  Ireland,  who  decreed  that  the  sum  of  10,819Z.  la.  8rf., 
found  due  to  Lord  Westcote,  should  be  raised  by  mortgage  of  the 
estates  comprised  in  the  trust  term  created  by  the  deed  of  June, 
1776,  and  that  the  trustees  thereof  should  execute  mortgages  of 
the  remainder  of  the  term  to  a  trustee,  to  be  named  by  Lord 
Westcote ;  and  he  also  declared  that  the  said  several  leases  to 
the  Sheehys,  Furlong,  and  Heffeman,  were  fraudulent  and  void, 
as  against  Hester  Fitzmaurice  and  her  representative,  and  that 
the  full  and  fair  rents  for  the  estates  discharged  from  the  leases 
ought  to  have  been  paid  from  time  to  time  to  the  receiver  ap- 
pointed in  the  said  cause  in  1784,  from  the  time  of  his  appoint- 
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ment ;  and  he  referred  it  to  the  Master  to  set  fair  rents  on  the 
estates  comprised  in  said  leases  from  year  to  year,  and  to  take  an 
account  of  what  remained  due  for  such  rents  after  giving  credit 
to  the  tenants  for  the  sums  paid  by  them  to  the  receivers ;  and 
his  Lordship  declared  that,  in  case  the  said  tena^^ts  should  redeem 
the  mortgage  to  be  so  made  for  raising  the  arrears  of  the  annuity, 
by  payment  of  what  should  be  found  due  for  rents  beyond  the 
rents  reserved  in  their  respective  leases,  or  by  payment  out  of 
their  own  money,  they  should  be  entitled  to  stand  in  the  place 
of  Lord  Westcote,  for  so  much  as  they  should  pay  beyOnd  the 
rents  reserved  by  their  respective  leases. 

While  these  proceedings  were  pending  in  the  Court  of  Chan- 
cery, B.  Chinnery,  in  the  name  of  his  brother,  St.  John  Chinnery, 
filed  a  bill  (in  November,  1784)  in  the  Court  of  Exchequer  in 
Ireland,  against  Lord  and  Lady  Muskerry,  their  two  sons  and 
others,  to  foreclose  the  mortgages  for  6000Z.  and  4500Z.  St.  John 
Chinnery  died  in  1787  without  issue,  leaving  his  said  brother 
*  11  his  heir-at-law,  whom  he  also  appointed  *  his  sole  residuary 
devisee  and  executor.  He  revived  the  cause,  and  a  decree 
was  made  therein  in  1791,  referring  it  to  the  chief  remembrancer 
to  take  an  account  of  the  sum  due  on  the  mortgages ;  but  before 
any  further  proceedings  were  had  in  that  cause,  the  decree  of 
1802  was  pronounced  in  the  Chancery  cause. 

By  a  deed  dated  the  11th  of  December,  1802,  Lord  Westcote, 
in  consideration  of  a  sum  of  4000Z.,  assigned  to  B.  Chinnery  the 
debt  of  10,819Z.  1«.  8rf.,  with  the  benefit  of  the  Chancery  decree 
of  November,  1802 :  and  by  an  indenture  of  the  same  date,  the 
trustees  of  the  term  of  ninety-nine  years,  created  by  the  deed  of 
Jime,  1776,  to  secure  the  annuity  to  Hester  Fitzmaurice,  by  the 
direction  of  Lord  Westcote,  and  in  pursuance  of  said  decree, 
mortgaged  the  lands  comprised  in  said  term  to  B.  Chinnery,  his 
executors,  &c.  Having  thus  become  assignee  of  Lord  Westcote's 
debt,  under  the  decree  of  November,  1802,  B.  Chinnery  entered 
into  agreements  with  the  tenants  under  the  said  leases,  and  he 
thereby  agreed  to  accept  1600Z.  a  year  from  them  until  the  sum 
due  to  Lord  Westcote  should  be  paid,  and  the  tenants  respect- 
ively paid  that  stipulated  sum,  and  also  kept  down  the  interest 
on  the  5000i.  charge. 

In  1804,  B.  Chinnery  revived  the  Exchequer  suit,  and  having 
by  supplemental  bill  stated  the  decree  in  Chancery,  and  the 
assignment  to  him  of  Lord  Westcote's  interest,  &c.,  also  stating 
the  death  of  Lord  Muskerry's  eldest  son,  and  making  his  third 
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son  a  party  defendant,  he  obtained  a  decree  to  account,  in  Feb- 
ruary, 1806.  In  1807,  the  chief  remembrancer  made  his  report 
under  this  decree,  and  a  sum  of  20,086Z.  7«.  did.  was  reported 
due  to  B.  Chinnery  on  foot  of  the  mortgages  executed  to 
St.  John  Chinnery,  *  and  also  10,093?.  4«.  iid.  as  assignee  *  12 
of  Lord  Westcote,  and  5000Z.  was  reported  due  on  foot  of 
the  charge  formerly  vested  in  Godley,  by  whom  the  same  had 
been  assigned  to  B.  Chinnery  pending  the  cause.  In  February, 
1807,  this  cause  was  heard  on  the  report,  and  on  the  merits*  when 
a  decree  was  made  for  a  sale  of  the  Springfield  and  Farrihy 
estate^,  for  payment,  with  interest  and  costs,  of  the  sum  reported 
due  on  foot  of  the  said  mortgages,  subject  nevertheless  to  the 
debts  decreed  due  to  Godley  and  Lord  Westcote,  and  to  the 
remedies  for  the  recovery  thereof,  pursuant  to  the  decree  of 
November,  1802 ;  and  also  subject  to  the  several  leases  to  the 
Sheehys,  Heffernan,  and  Furlong. 

In  1808,  B.  Chinnery,  who  had  been  some  time  before  created 
a  baronet,  died,  having  bequeathed  to  his  two  sons,  St.  John  and 
Richard  Boyle  Chinnery,  minors,  the  sums  due  on  foot  of  said 
mortgages  and  charge,  and  on  foot  of  Lord  Westcote's  demand ; 
and  appointed  his  widow,  Alice  Chinnery,  his  executrix,  who 
proved  his  will,  and  revived  the  suit  in  the  Court  of  Exchequer. 
The  chief  remembrancer,  pursuant  to  the  decree  of  February,  1807, 
in  the  Exchequer,  set  up  the  Springfield  and  Fan-ihy  estates  for 
sale,  subject  to  the  5000Z.  charge  and  Lord  Westcote's  debt,  and 
to  the  said  several  leases  to  the  Sheehys,  Heffernan,  and  Furlong ; 
and  in  November,  1810,  Dame  Alice  Chinnery  became  the  pur- 
chaser, and  in  May,  1812,  the  estates  were  accordingly  conveyed 
to  her  by  a  deed  of  conveyance,  purporting  to  be  made  between 
the  chief  remembrancer.  Lord  and  Lady  Muskerry,  &c.,  but  it 
was  executed  by  the  chief  remembrancer  only. 

Robert  Lord  Muskerry  died  in  July,  1818,  leaving  Anne,  Lady 
Muskerry,  his  widow  and  executrix,  and   two  sons,  the 
Hon.  John  Thomas  F.  Deane,  who  *  thereupon  became  Lord   *  18 
Mtiskerry,  and  the  respondent,  then  the  Hon.  Matthew  F. 
Deane,  his  only  surviving  children. 

The  original  bill  in  the  cause,  out  of  which  this  appeal  arose, 
was  filed  in  May,  1819,  by  John  Thomas  Lord  Muskerry  and  the 
respondent,  and  their  mother.  John  Thomas  Lord  Muskerry 
died  in  1824  withojat  issue,  whereupon  the  respoudent  became 
Lord  Muskerry,  and  in  1826  he,  having  revived  the  suit,  filed 
au  amended  bUl  against  Dame  Alice  Chinnery,  the  children  of 
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Sir  B.  Chinneryv  and  the  said  lessees  or  their  representatives, 
which,  after  stating  a  variety  of  dealings  and  transactions  between 
Robert,  first  Lord  Muskerry,  and  Sir  B.  Chinnery,  in  addition 
to  the  several  matters  before  mentioned,  charged  (among  other 
things)  that  the  said  several  leases  were  not  authorized  by  the 
leasing  power  in  the  settlement  of  1779,  but  were  made  in  fraud 
thereof,  because  the  former  and  annual  rents  were  reduced,  and 
some  of  the  lands  thereby  demised  were  subject  to  prior  leases 
then  unexpired,  and  the  lessees  were  dispunishable  for  waste,  &c. ; 
that  Lord  Muskerry  having  raised  10,208Z.  by  taking  fines  upon 
the  leases,  and  also  10,500Z,  by  the  mortgages  to  St.  John  Chin- 
nery,  had  exceeded  his  power  to  charge  under  the  said  settlement, 
which  limited  him  to  20,000Z. ;  and  that  said  mortgages  having 
been  made  subject  to  said  fraudulent  leases,  were  contrary  to 
the  intent  and  meaning  of  the  power ;  that  the  proceedings  and 
accounts  taken  in  the  Exchequer  cause  were  fraudulent  and  erro- 
neous, and  that  if  due  credits  had  been  given,  nothing  would 
have  been  found  due  on  foot  of  said  mortgages  ;  that  the  decree 

in  said  cause  was  also  erroneous  in  directing  a  sale  for  pay- 
*  14   ment  of  subsequent  mortgages  *  subject  to  a  prior  chaise 

and  other  prior  incumbrances,  without  providing  for  the 
payment  thereof  out  of  the  produce  of  the  sale ;  and  the  bill,  after 
impeaching  the  said  decree  on  several  other  grounds,  prayed  that 
the  said  leases  might  be  declared  not  to  have  been  warranted  by 
the  leasing  power  in  the  said  settlement,  and  might  be  decreed 
fraudulent  and  void  as  against  the  plaintiff  (the  respondent) 
claiming  in  remainder  under  the  said  settlement,  and  that  the 
moHgages  to  St.  John  Chinnery  might  be  declared  not  warranted 
by  any  of  the  powers  in  said  settlement,  and  might  be  deemed 
fraudulent  and  void,  and  that  the  final  decree  in  the  Exchequer 
might  be  declared  to  have  been  fraudulently  obtained,  and  that 
accounts  might  be  taken  of  what  was  due  to  Dame  Alice  Chin- 
nery, as  representative  of  Sir  B.  Chinnery,  on  foot  of  her  demands 
as  assignee-  of  Lord  Westcote's  and  Godley^s  demands,  and  that 
in  taking  such  accounts^  such  sums  only  should  be  allowed  as  Sir 
B.  Chinnery  actually  and  bond  fide  paid  as  assignee  of  Lord  West- 
cote  and  Godley  respectively ;  and  in  case  the  said  mortgages,  or 
either  of  them,  should  be  deemed  a  subsisting  lien  on  said  estates, 
then  that  accounts  might  be  taken  of  the  sums  due  on  foot  thereof, 
and  that  in  taking  such  accounts,  such  sums  only  should  be  allowed 
as  were  actually  and  bond  fide  paid  for  the  same,  and  that,  upon 
payment  thereof,  plaintiff  might  be  decreed  entitled  to  redeem 
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said  mortgaged  premises,  and  the  same  should  be  reconveyed 
accordingly ;  and  that  an  account  might  also  be  taken  of  the 
sums  received  by  Sir  B.  Chinnery  or  his  representatives,  or  which 
without  wilful  defatilt  he  or  they  might  have  received  out  of  the 
Springfield  and  Farrihy  estates,  &c.,  &c. 

The  defendants,  the  Chinnerys,  in  their  answer,  insisted 
*that  the  said  mortgages  were  in  due  execution  of  the   *15 
power  in  the  settlement  to  raise  2O,O00Z.,  and  also  insisted 
on  the  validity  of  the  final  decree  in  the  Exchequer  cause,  by 
which  Dame  Alice  Chinnery  had  become  the  purchaser  of  the 
Springfield  and  Farrihy  estates. 

The  appellants  also  put  in  their  several  answers,  and  insisted 
on  the  validity  of  the  leases,  and  that  the  rents  reserved  in  them 
respectively  were  the  reasonable  and  just  yearly  value  of  the 
lands  demised,  allowances  being  made  in  respect  of  the  fines  paid 
on  them  by  the  lessees ;  and  that  all  prior  leases  of  the  same, 
except  the  lease  to  Isaac  Howell,  were  surrendered  before  the 
leases  in  question  were  granted,  and  that  they  were  in  due  execu- 
tion of  the  power  contained  in  the  settlement  of  1779,  and  their 
validity  was  not  affected  by  the  subsequent  mortgages. 

Lady  Muskerry,  Dame  Alice  Chinnery,  and  several  of  the  parties 
died,  pending  the  proceedings,  and  bills  of  revivor  and  amend- 
ment were  filed  as  occasion  required. 

The  cause  was  heard  before  Lord  Plunket  on  the  21st,  22d, 
23d,  &c.,  and  29th  of  November,  1832 ;  and  his  Lordship  on  the 
last  mentioned  day  directed  that  the  parties  might  be  at  liberty 
to  submit  a  case  for  the  opinion  of  the  Court  of  Common  Pleas 
upon  the  question,  "  Whether  the  leases  dated  respectively*  the 
26th  of  August  and  28th  of  October,  1779,  and  the  14th  of  June, 
1780,  and  made  by  Sir  Robert  Tilson  Deane,  afterwards  created 
Baron  Muskerry,  and  Dame  Anne  his  wife,  to  W.  Sheehy,  R. 
Sheehy  the  younger,  and  R.  Sheehy  the  elder,  respectively,  or 
any  or  either,  and  which  of  them,  were  or  was  warranted  by  any 
power  contained  in  the  deed  dated  the  25th  of  May,  1779?" 
And  all  further  directions  were  reserved  until  the  opinion 
of  the  Court  of  Common  Pleas  should  be  had.  *  A  case  *  16 
was  framed  pursuant  to  that  order ;  and  the  Judges  of  the 
Court  of  Common  Pleas  certified  in  February,  1834,  that  the  said 
leases  were  not  warranted  by  any  power  contained  in  the  deed  of 
settlement  of  the  25th  of  May,  1779. 

The  cause  came  on  for  hearing  before  Lord  Chancellor  Sugden 
in  February,  1835,  upon  that  certificate,  and  for  further  directions. 
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During  the  hearing  counsel  informed  the  Court  that  a  compromise 
was  agreed  upon  between  the  respondent  and  the  committee  of  the 
defendants,  the  surviving  children  of  Sir  B.  Chinnery,  who  were 
lunatics,  and  that  a  petition  was  to  be  then  presented  to  his  Lord- 
ship, on  behalf  of  the  lunatics,  for  a  reference  to  the  Master  to 
inquire  whether  the  proposed  compromise  would  be  for  the  bene- 
fit of  the  lunatics,  (a)  The  only  question  then  left  to  the  Court 
being  as  to  the  legal  validity  of  the  leases,  the  Lord  Chancellor, 
for  the  better  adjudication  of  that  question,  called  to  his  assist- 
ance the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  and 
the  Lord  Chief  Baron.  The  point  was  elaborately  argued  before 
them  sitting  with  the  Lord  Chancellor,  but  his  Lordship  did  not 
ask  them  to  deliver  their  opinions  in  Court,  being  himself  clearly 
of  opinion  that  as  the  bill  had  been  filed  to  impeach  the  mort- 
gages and  the  sale,  and  as  Lord  Muskerry  had  withdrawn  from  the 
consideration  of  the  Court  the  question  as  to  their  validity,  he  had 
no  jurisdiction  to  decide  on  the  validity  of  the  leases,  and  that  Lord 

Muskerry  could  not  impeach  them  without  impeaching  the 
*  17    sale  under  the  Exchequer  *  decree.    His  Lordship,  at  the 

same  time,  with  a  view  to  prevent  further  litigation  between 
the  parties,  said  the  impression  on  his  mind  was,  that  the  leases 
were  valid,  as  being  authorized  by  the  general  terms  of  the  power 
in  the  settlement,  and  that  the  Lord  Chief  Baron  concurred  with 
him  in  that  construction.  (6) 

By  his  Lordship's  decree,  after  reciting  as  therein  recited,  and 
that  plaintiff  (the  respondent)  "  by  his  counsel,  in  open  Court, 
having  waived  insisting  on  any  relief  as  sought  by  his  bill,  in 
respect  of  the  said  final  decree  pronounced  by  the  Court  of 
Exchequer  in  said  bill  mentioned,  and  the  said  sale  in  pursuance 
thereof,  &c.,  and  it  appearing  that  under  the  said  decree  in  the 
Court  of  Exchequer  the  said  lands,  &c.,  were  sold  to  the  pur- 
chaser. Dame  Alice  Chinnery,  subject  to  said  indentures  of  lease 
of  the  28th  Oct.  1779,  and  14th  June,  1780,"  it  was  ordered  and 
adjudged,  &c.,  that  the  plaintiff's  bill,  &c.,  should  be  dismissed 
with  costs  as  against  the  defendants,  E.  Sheehy,  &c.,  the  repre- 

(a)  The  Lord  Chancellor  on  the  same  day  made  an  order  of  reference  to 
the  Master  on  the  petition  as  prayed.  The  Master,  by  his  report  on  the  8th 
of  Aprilf  found  that  the  compromise  (which  was,  that  the  Chinnerys  should 
reconvey  the  mortgaged  premises  to  the  respondent  for  24,000^,  principal 
and  interest  on  the  two  mortgages  and  charge)  was  for  the  benefit  of  the 
lunatics. 

(6)  Lloyd  &  6.  Cas.  Temp.  Sir  £dw.  Sugd.  185. 
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sentatives  of  the  lessees  of  the  leases  of  the  28th  of  October,  1779, 
and  4th  June,  1780  (the  lessees  who  appeared  at  the  hearing), 
save  as  to  the  costs  incurred  in  respect  of  the  said  proceedings  in 
the  Court  of  Common  Pleas,  as  to  which  it  was  declared  that  all 
parties  should  abide  their  own  costs. 

On  the  8th  of  May,  1835,  the  respondent  presented  a  petition 
to  Lord  Plunket,  who  had  then  succeeded  Sir  Edward  Sugden  as 
Lord  Chancellor  of  Lreland,  prajdng  for  a  rehearing  of  the  cause, 
for  the  reasons  stated  in  the  petition,  (a)  and  his  Lordship  on  the 
same  day  ordered  the  cause  to  be  set  down  to  be  reheard. 

The  appellants,  Edward  and  John  Sheehy,  subsequently 
*  moved  his  Lordship  to  discharge  that  order,  as  having  been  *  18 
obtained  by  suppression  of  the  fact  that  the  decree  was  en- 
rolled. Affidavits  were  filed  for  and  against  that  motion.  The 
affidavit  on  behalf  of  the  Sheehys  was  made  by  their  solicitor, 
who  therein  deposed  that  the  counsel  for  the  plaintiff,  at  the  hear- 
ing of  the  cause,  declined  calling  on  the  Court  for  any  relief 
against  the  Chinnerys ;  that  on  the  18th  of  April  the  enrolment 
of  the  decree  of  dismissal  was  lodged  by  his  six  clerks  in  the  rolls' 
office,  pursuant  to  the  docket  signed  by  Lord  Chancellor  Sugden 
on  the  14th  of  April ;  and  the  said  decree  was,  as  deponent  was 
advised  and  believed,  duly  enrolled.  The  affidavits  on  behalf  of 
Lord  Muskerry,  made  by  his  solicitors,  stated,  that  after  said 
decree  of  the  12th  of  February,  1836,  was  pronounced,  they 
received  instructions  from  him  to  enter  a  caveat  against  the  enrol- 
ment thereof;  and  that,  on  making  inquiries  at  the  bill  office  with 
that  view,  they  discovered  that  the  solicitor  for  tne  defendants 
(the  Sheehys)  caused  engrossments  of  the  said  decree  to  be 
lodged  in  the  rolls'  office;  and  on  inquiry  there,  the  deputy- 
keeper  of  the  rolls  said  he  did  not  consider  the  engrossment  so 
lodged  to  be  an  enrolment,  as  it  was  a  transcript  of  the  decree  in 
a  short  form,  as  directed  by  the  new  rules,  which,  he  said,  did  not 
apply  to  enrolments  of  decrees,  or  alter  the  practice  in  that  respect, 
and  therefore  he  would  not  give  a  certificate  of  the  decree  being 
enroUed,  but  that  a  parchment  copy  of  it,  signed  by  the  Chancel- 
lor, was  lodged  in  the  office  :  and  the  Master  of  the  Rolls,  whom 
the  deputy-keeper  consulted  on  the  point,  was  of  his  opinion. 
These  deponents  also  stated  that  the  allegation  in  the  affidavit  of 
the  solicitor  for  the  Sheehys,  and  the  statement  in  the  said 
decree,  that  plaintiff's  counsel  in  open   Court  *  waived    *19 

(a)  Lloyd  &  G.  Cas.  Temp.  Lord  Plunket,  182. 
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praying  any  relief  against  the  Chinnerys,  was  not  founded  in 
fact. 

The  Lord  Chancellor^  after  hearing  counsel  on  the  matter, 
made  an  order  on  the  28th  of  May,  1835,  ^^  that  the  said  engross- 
ment be  opened,  for  the  purpose  of  rehearing  the  cause.'' 

The  cause  was  accordingly  reheard  by  his  Lordship,  and  on  the 
11th  of  June,  1835,  a  decretal  order  was  pronounced,  which 
recited  and  decreed,  among  other  things,  as  follows:  '^And  it 
appearing  to  the  Court  that  the  recital  contained  in  the  said 
decree  of  dismissal  of  the  12th  of  February,  1835,  stating  that  the 
plaintiff  (the  respondent),  by  his  counsel  in  open  Court,  had 
waived  insisting  on  any  relief  as  sought  by  his  bill,  in  respect  of 
the  final  decree  pronounced  by  the  Court  of  Exchequisr,  &c.,  and 
the  sale,  in  pursuance  thereof,  was  erroneously  inserted  therein, 
being  unfounded  in  fact  and  not  warranted  by  any  statement  or 
waiver  made  on  the  part  of  Lord  Muskerry ;  and  upon  reading 
the  order  of  reference  of  the  5th  of  February,  1835,  made  on  the 
petition  in  the  matter  of  Richard  B.  Chinnery,  Maria  and  Louisa 
Chinnery,  lunatics,  and  inasmuch  as  the  subject  of  that  reference 
was  depending  at  the  time  of  pronoimcing  the  said  decree  of  dis- 
missal ;  and  upon  reading  the  Master's  report  of  the  6th  of  April, 
1835,  made  in  pursuance  of  the  said  order  of  reference,  and  inas- 
much as  the  defendants,  the  Chinnerys,  are  now  parties  before 
the  Court  in  this  cause,  insisting  on  their  rights  by  their  com- 
mittee and  by  their  counsel ;  and  upon  reading  the  order  made 
the  8th  of  May,  1835,  on  the  petition  of  the  plaintiff  (the  respon- 
dent) for  a  rehearing  of  this  cause  so  far  as  regards  the  said 
decree  of  dismissal :  it  is  this  day  ordered,  &c.,  that  the  said 
decree  be  reversed.  And  the  Court  proceeding  to  hear 
*  20  *  this  cause  upon  further  directions  against  the  defendants, 
the  Chinnerys,  upon  reading  the  Master's  report  of  the  6th 
of  April  last,  made  in  pursuance  of  said  order  of  reference  of  the 
5th  of  February,  1835 ;  it  is  ordered,  &;c.,  that  the  said  report  do 
stand  confirmed  as  between  the  plaintiff  and  the  Chinnerys,  and 
that  the  compromise  therein  set  forth  be  carried  into  effect ;  and, 
accordingly,  it  is  further  ordered  that  the  said  plaintiff  is  entitled 
to  redeem  the  mortgages  of  the  Springfield  and  Farrihy  estates, 
on  payment  of  the  sum  of  24,0002.  to  the  defendant,  R.  S.  Ball, 
as  committee  of  said  lunatics,  and  personal  representative  of  the 
late  Sir  B.  Chinnery  and  Dame  Alice  Chinnery  respectively,  with 
interest  from  the  1st  of  February,  1835,  until  paid,  &c. ;  and  that 
9II  necessary  parties  join  in  a  reconveyance  of  the  said  premises 
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to  the  plaintiff,  discharged  of  the  said  mortgages  ;  and  in  default 
of  payment  of  the  24,000Z.  within  the  time  named,  it  is  ordered, 
&c.,  that  the  plaintiff's  equity  of  redemption  be  absolutely  fore- 
closed, and  that  the  Master  set  up  and  sell  the  mortgaged  prem- 
ises, or  a  competent  part  thereof,  and  out  of  the  money  arising 
from  the  sale  that  the  said  sum  of  24,00OZ.  with  interest,  or  so 
much  thereof  as  shall  remain  due,  be  paid;  and  it  is  further 
ordered,  &c.,  that  the  plaintiff,  as  administrator  of  the  Dowager 
Baroness  Muskerry,  release  the  said  R.  S.  Ball,  and  the  said 
lunatics  and  their  estates,  from  all  clauns  and  demands  whatso- 
ever for  arrears  of  dower,  and  also  from  all  demands  relating  to 
the  rents  of  the  mortgaged  premises  up  to  the  1st  of  February 
last ;  and  that  the  committee  of  the  said  lunatics  on  their  behalf, 
and  all  other  necessary  parties,  release  the  plaintiff  and  his 
estates  from  all  claims  and  demands  whatsoever  of  the  said  luna- 
tics up  to  that  day,  save  as  far  as  relates  to  the  mortgaged 
debt  *and  as  between  the  plaintiff,  and  the  said  lunatics    *21 
and  their  said  committee,  that  each  of  the  parties  abide  their 
own  costs ;  and  as  between  the  several  other  parties,  that  the 
said  cause  stand  over  to  be  further  heard,  with  liberty  to  all 
parties  to  adopt  such  defences  as  they  shall  be  advised,  arising 
out  of  said  compromise,  and  the  decree  now  pronounced  in  pur- 
suance thereof." 

The  cause  was  accordingly  further  heard,  on  the  question  of 
the  validity  of  the  leases,  on  the  12th  of  June  and  following 
days ;  and  on  the  13th  of  July,  1835,  Lord  Plunket  delivered  his 
judgment  on  that  question,  declaring  the  leases  not  to  be  author- 
ized by  any  power  in  the  settlement  of  1779,  and  pronounced  a 
decree  as  follows :  "  Upon  reading  the  case  submitted  for  the 
opinion  of  the  Court  of  Common  Pleas,  and  the  certificate  of  the 
learned  Judges  of  that  Court  thereon,  setting  forth  that,  &c.,  and 
they  were  of  opinion  that  the  leases  in  the  pleadings  mentioned, 
dated  respectively  the  26th  of  August,  1779,  &c.,  were  not  war- 
ranted by  any  power  contained  in  the  deed  of  settlement  dated 
the  25th  of  May,  1779 ;  and  the  defendants,  the  lessees  (the  appel- 
lants), by  their  counsel  in  open  court,  declining  to  accept  an 
offer  made  by  the  Court,  to  send  the  said  case  for  the  opinion  of 
the  Court  of  King's  Bench,  &c.,  &c. ;  it  is  ordered  and  decreed, 
that  the  said  decree  of  the  12th  of  February,  1835,  be  reversed, 
and  it  is  declared  that  the  insertion  therein  of  the  waiver  therein 
recited  was  not  warranted  by  the  facts.  And  it  is  further  decreed 
and  declared,  that  the  said  three  leases,  dated  respectively  the 
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26th  of  August,  1779,  the  18th  of  October,  1779,  and  the  4th  of 

June,  1780,  made  by  the  said  Sir  R.  Tilson  Deane,  afterwards 

created  Baron  Musketry,  and  Dame  Anne,  his  wife,  to  Wil- 

*  22    liam  *  Sheehy,  &c.,  were  not,  nor  was  either  of  them  valid 

at  law,  or  warranted  by  any  power  contained  in  the  deed  of 
settlement  of  the  25th  of  May,  1779,  and  that  there  was  no 
ground  for  sustaining  any  or  either  of  them  od  equitable  princi- 
ples ;  and  the  said  leases  being  invalid  at  law,  and  not  sustain- 
able on  equitable  grounds,  it  is  further  ordered  and  declared  that 
the  same  are  void,  and  that  they  be  and  are  hereby  set  aside, 
and  that  an  injunction  do  forthwith  issue  to  put  the  plaintiff  into 
possession  of  the  premises  comprised  in  the  said  leases  respec- 
tively." (a) 

The  appellants,  by  their  petition  of  appeal,  prayed  that  the 
orders  for  rehearing,  and  for  opening  the  enrolment  of  the  decrees, 
made  respectively  on  the  8th  and  28th  of  May,  1835,  and  also 
the  last  stated  decree  of  the  13th  of  July,  1835,  be  reversed  or 
altered. 

Mr.  Pemberton  and  Mr.  J".  RusielU  for  the  appellants.  —  The 
order  for  rehearing  was  obtained  by  withholding  from  the  Court 
all  knowledge  of  the  decree  of  dismissal  having  been  enrolled. 
On  that  ground  the  appellants  moved  to  discharge  the  order ; 
but  Lord  Plunket,  without  inquiry  into  the  fact  or  manner  of 
enrolment,  and  without  any  application  to  vacate  it,  spontane- 
ously ordered  the  enrolment  to  be  opened  for  the  purpose  of  the 
rehearing.  Both  these  orders  are  clearly  irregular.  One  effect 
of  enrolling  a  decree  is  to  prevent  a  rehearing  ;  and  an  enrolment 
cannot  be  opened  except  for  fraud  or  surprise,  or  some  irregularity. 
Kemp  V.  Squire^  (6)  Charman  v.  Charman^  (c)  Robinson  v. 

*  23    Neivdicky  (rf)  Stevens  v.  Chippy^  (e)  Barnes  v.  *  Wilson^  (^) 

Balguy  v.  Chorley^  (K)  Whitaker  v.  Leach,  (i)  Richards  v. 
Wood^  (A)  Wdrdle  v.  Carter.  (Z)  There  was  neither  fraud  nor 
surprise  in  the  enrolment  of  this  decree.  The  party  affected  by 
it  might  have  prevented  the  enrolment  by  petition  for  rehearing, 
presented  in  due  time,  or  might  have  suspended  the  enrolment 
by  caveat  for  a  month,  (m)     Instead  of  doing  either,  he  acqui- 

(a)  Lloyd  &  G.  Cas.  Temp.  Lord  Plunket,  206. 

(6)  1  Vea.  Sen.  205.  (c)  16  Ves.  115. 

(d)  3  Meriv.  13.  (e)  Turn.  &  R.  178. 

(g)  1  Ruas.  &  M.  486.  (A)  1  My.  &  K.  640. 

(0  2  Smith's  Prac.  8.  (ib)  2  Smith's  Prac.  9. 

(0  1  My.  &  Cr.  283.  (m)  Bea.  Old. -308.  • 
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esced  in  the  decree  and  paid  the  costs,  never  contemplating  a 
rehearing  until  the  learned  Judge  who  made  the  decree  of  1832 
again  became  Lord  Chancellor. 

But  it  was  alleged  that  the  deputy-keeper  of  the  records  in  Ire- 
land did  not  deem  the  enrolment  sufficient,  because  the  engross- 
ment did  not  recite  all  the  proceedings  in  the  cause  in  the  old 
form ;  and  the  new  orders  of  the  Court  of  Chancery  in  Ireland* 
for  dispensing  with  recitals,  did  not,  in  his  opinion,  apply  to  enrol- 
ments. The  best  answer  to  that  objection  is,  that  Lord  Plunket 
treated  the  enrolment  as  regular  by  ordering  it  to  be  opened. 
Besides,  the  affidavits  of  the  solicitors  for  both  parties  showed 
that  there  was  an  actual  enrolment  before  the  caveat  was  tend- 
ered. 

If,  then,  the  order  to  rehear  was  irregular,  the  decree  pro- 
nounced on  the  rehearing  cannot  be  allowed  to  stand.  But  that 
is  not  the  only  objection  of  form  to  this  decree :  it  contradicts  an 
averment  of  a  fact  in  the  former  decree,  asserting  that  that  decree 
contained  a  false  statement.  That  was  a  course  of  proceeding 
quite  unprecedented.  It  is  not  competent  for  a  Judge  to  strike 
out  of  the  record,  much  less  to  contradict,  a  statement,  signed  by 
his  predecessor,  of  what  took  place  before  the  latter  in  open 
court.  At  law,  no  *  averment,  nor  pleading,  nor  evidence,  *  24 
nor  argument,  is  allowed  against  a  record,  every  part  of 
which,  as  long  as  it  remains  On  the  files  of  the  Court,  must  be 
taken  to  speak  absolute  verity :  per  Lord  Ellenborqugh,  in  Bams- 
bottom  V.  Btickhunt,  (a)  The  same  rule  holds  in  equity.  The 
record  of  Sir  Edward  Sugden's  decree  remains  unaltered.  The 
statement  contained  in  it,  of  a  waiver  of  relief  against  the  Chin- 
nerys,  was  not  only  true,  but  was  admitted  by  the  proceedings 
before  Lord  Plunket,  whose  decree,  notwithstanding,  declares 
that  it  contains  a  false  statement. 

Another  objection,  not  only  of  form  but  also  on  the  merits,  to 
Lord  Plunket's  decree  —  an  extraordinary  decree,  with  two 
•dates  —  is,  that  without  containing  a  declaration  that  the  Excheq- 
uer decree  of  foreclosure,  and  the  sale  in  pursuance  of  it,  were 
void,  it  proceeded  to  declare,  on  the  prayer  of  the  vendor,  that 
the  leases  were  void,  as  to  some  of  the  defendants,  and,  as  to  the 
other  defendants,  it  directed  the  cause  to  stand  over,  with  liberty 
to  them  to  make  such  objections  to  that  declaration  as  they  might 
be  advised.  This  part  of  the  decree  would,  if  allowed  to  stand, 
go  to  the  extent  of  establishing  a  rule  of  equity,  that  a  person  who 

(a)  2  Maule  &  S.  268. 
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sold  all  his  estate  had  still  a  reserved  interest  in  respect  of  leases, 
subject  to  which  the  purchaser  bought  the  estate,  and  which, 
therefore,  the  purchaser  could  not  himself  impeach.  Was  it  open 
to  the  vendor  to  impeach  them  in  the  absence  of  the  purchaser, 
and  deprive  him  of  the  security  of  solvent  tenants?  No  such 
equity  is  recognized  in  the  Courts  in  England :  something  partak- 
n  g  of  that  doctrine  appears  in  a  case  said  to  have  been  decided 
in  Ireland.   Maguire  v.  Armstrong,  (a)  One  of  the  objects  of 

*  25    the  bill  in  the  *  present  case  was  to  set  aside  the  Excheq- 

uer decree  and  the  sale,  and  then  to  leave  it  open  to  the 
reversioner  to  impeach  the  leases.  That  was  the  proper  course ; 
but  this  decree  gives  a  different  relief,  for  it  sets  aside  the  leases 
at  the  suit  of  the  vendor,  and  sets  them  up  against  the  purchaser, 
contrary  to  the  scope  and  prayer  of  the  bill.  That  was  the  irregu- 
larity which  Sir  Edward  Sugden  foresaw  when  he  found  that  by 
the  compromise  between  the  respondent  and  the  Chinner}''s,  the 
consideration  of  the  question  as  to  the  validity  of  the  sale  was 
withdrawn.  He  found,  after  hearing  argument  on  the  point  and 
giving  it  due  consideration,  that,  in  the  absence  of  the  purchasers 
of  the  estate,  he  had  no  jurisdiction  to  give  any  decision  on  the 
leases,  and  he  therefore  dismissed  the  bill.  But  he  at  the  same 
time  expressed  his  clear  opinion  that  the  leases  were  warranted 
by  the  power  (6),  and  in  that  opinion  the  Chief  Baron  concurred; 
and  the  Chief  Justice  of  the  Common  Pleas  said  he  was  impressed 
with  the  argument,  although  he  had  signed  the  Common  Pleas  cer- 
tificate that  the  leases  were  not  warranted,  (c)  There  are  cases 
in  which  purchasers  succeeded  in  setting  aside  leases  granted 
anterior  to  their  purchases;  but  it  is  quite  new  to  hold,  as 
Lord  Plunket  did,  (d)  on  the  authority  of  Maguire  v.  Armstrong 
(which  his  Lordship  said  was  supported  by  the  case  of  Taylor  v. 
Stibbert^y  that  a  vendor,  after  parting  with  his  whole  interest, 
should  impeach  leases  of  the  property  so  parted  with,  and  to 
declare  the  tenants  to  be  trustees  of  an  equitable  interest  re- 
served in  him  against  the  purchaser.     It  would  seem,  if  such  an 

equity  were  allowed  to  exist,  that  no  one  can  sell  his  estate 

♦  26    *  out  and  out.     That  doctrine  was  not  countenanced  by 

Taylor  v.  Stibbert.  (e)     The  lessees  in  this  case  had  a  right 

(a)  2  Ball  &  B.  53S. 

(h)  Lloyd  &  G.  Cas.  Temp.  Sir  E.  Sugd.  220. 
(c)  2  Sugd.  Pow.  359,  and  App.  620  (Cth  edit.), 
(rf)  Lloyd  &  G.  Cafl.  Temp.  Lord  Plunket,  196. 
(e)  2  Ves.  Jr.  487. 
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to  set  up  the  sale  to  the  ChinneryB  as  a  protection  against  the 
claim  of  the  respondent  to  impeach  them.  He,  instead  of  prov- 
ing that  the  estates  were  improperly  mortgaged,  and  that  the 
Exchequer  decree  and  sale  were  wrong,  admitted  them  to  be 
right  by  agreeing  to  give  24,000Z.  to  the  purchasers  for  a  recon- 
veyance, thereby  withdrawing  the  question  between  him  and 
them  from  the  consideration  of  the  Court.  The  validity  of  the 
leases,  except  as  against  prior  incumbrances,  was  recognized  not 
only  by  the  Exchequer  decree,  but  also  by  Lord  Redesdale's  de- 
cree in  the  Chancery  suit  in  1802 :  and  to  the  benefit  of  that 
decree  the  lessees  are  entitled  in  respect  of  the  sums  of  money 
}>aid  by  them  in  pursuance  of  it,  and  of  the  agreement  into  which 
they  entered  with  Sir  B.  Chinnery  in  1803. 

Mr.  Knight  Bruce  and  Sir  William  FoUett  (^Mr.  C.  Beavan  with 
them),  for  the  respondent. — The  appeal  against  the  decree  is  not 
sustainable  on  the  merits,  and  it  should  not  be  allowed  on  the 
alleged  miserable  ground  of  irregularity  of  the  previous  orders. 
The  consequence  of  deciding  that  the  rehearing  was  irregular 
would  be  to  leave  the  respondent  remediless,  inasmuch  as  by  the 
standing  orders  of  the  House  (a)  an  appeal  against  the  decree 
of  dismissal  of  February,  1885,  would  be  now  too  late.  But  the 
order  to  rehear  was  not  irregularly  obtained,  as  the  decree  had 
not  been  enrolled  according  to  the  established  practice  of  the 
Court ;  at  all  events  it  was  very  doubtful  whether  the  new  general 
orders  of  the  Court  of  Chancery  in  Ireland  had  changed  that 
*  practice,  and  this  was  therefore  a  fit  case  for  the  exercise  *  27 
of  the  discretionary  power  of  the  Court  to  open  the  enrol- 
ment. A  Court  of  appeal  is  never  inclined  to  interfere  with  such 
exercise  of  the  discretion  of  the  Court  below.  The  keeper  of  the 
records  must  be  allowed  to  be  the  proper  judge  of  the  practice  in 
his  own  office,  and  in  this  matter  he  had  the  sanction  of  the 
Master  of  the  Rolls.  The  appellants  have  never  obtained  a  cer- 
tificate of  the  enrolment.  The  keeper  of  the  records  refused  to 
grant  any,  being  most  positive  in  his  opinion  that  the  short  en- 
grossment of  the  decree  left  with  him  was  not  an  enrolment.  A 
caveat  was  lodged  before  that  defect  could  be  corrected. 

The  decree  of  dismissal  did  not  extend  to  aU  the  appellants : 
some  of  them  did  not  appear  at  the  hearing;  it  is  therefore 
incompetent  to  them  to  object  to  the  opening  of  the  enrolment, 

(a)  See  Order  No.  118,  ante.  Vol.  VI.  p.  976. 
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and  that  incompetency  applies  to  all  the  appellants,  in  conse- 
quence of  the  misjoinder  in  this  appeal.  An  objection  of  form 
on  one  side,  may  be  justly  met  by  a  like  objection  on  the  other. 

The  objections  to  the  form  of  Lord  Plunket's  decree  are,  first, 
that  it  contained  a  contradiction  of  a  statement  of  fact  in  the 
decree  of  dismissal.  And  it  has  been  argued,  that  any  statement 
inserted  in  a  decree,  and  appearing  on  the  record,  cannot  be  con- 
tradicted. But  if  Lord  Plunket  was  right  in  rehearing  the 
cause,  then  there  was  no  final  decree,  and  consequently  no 
record.  There  was  a  final  record  in  the  case  of  Mamabottom  v. 
Buckhurst,  (a)  Suppose  a  decree  recited  the  consent  of  counsel, 
and  that  no  such  consent  was  given,  would  it  not  be  open  to  the 
parties  affected  to  question  the  statement  and  correct  the  error  ? 

It  would  be  extremely  unjust  to  hold  that  a  party  may  not 
*  28   *  question  the  recital  of  a  waiver  of  relief  in  a  decree  where 

there  was  no  waiver.  From  a  comparison  of  the  affidavits 
of  the  solicitors  on  both  sides,  with  the  notes  of  the  registrar,  it  is 
evident  that  the  recital  of  waiver  of  relief  against  the  Chinnerys, 
as  stated  in  Sir  Edward  Sugden's  decree,  was  not  warranted  by 
what  the  respondent's  counsel  stated,  or  by  the  state  of  the  pro- 
ceedings before  the  Court.  Nothing  that  took  place  could  bar 
the  relief  sought  against  the  Exchequer  decree  and  sale.  They 
were  both  properly  impeached  by  the  respondent,  on  the  author- 
ity of  recent  decisions  of  this  House.  Mullins  v.  Toifnsend^  (6) 
Uarl  of  Bandon  v.  Becker,  (c)  The  lessees  could  not  be  in  any 
manner  affected  by  that  sale  ;  they  were  strangers  to  it,  and  had 
no  right  to  interfere  in  any  arrangement  between  Lord  Muskerry 
and  the  Chinnerys.  By  that  arrangement,  in  effect,  the  Chinnerys 
granted  to  Lord  Muskerry  the  relief  which  his  bill  prayed  against 
them  ;  they  submitting  to  a  decree  of  redemption.  That  arrange- 
ment was  only  in  progress,  and  not  concluded  until  more  than 
two  months  after  Sir  Edward  Sugdbn  pronounced  his  decree,  in 
which  he  declared  that,  in  consequence  of  the  question  regard- 
ing the  sale  being  withdrawn  by  the  arrangement,  he  could  not 
decide  the  questions  regarding  the  leases.  All  the  parties  inter- 
ested certainly  assented  to  the  proposed  arrangement.  The 
Lord  Chancellor  fiated  the  petition  for  a  reference  to  the  Master, 
to  inquire  whether  that  arrangement  would  be  beneficial  to  the 
Chinnerys:  he  afterwards  summoned  the  Common-law  Judges 
to  hear  with  him  arguments  of  counsel  on  the  questions  affect- 

(a)  2  Maule  &  S.  268.  (6)  2  Dow  &  C.  430. 

(c)  3  CI.  &  Fin.  470. 
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ing  the  leases;    yet  he  most    unaccountably  declares   in   his 
decree   that  he  cannot  decide   these   questions  in  conse- 
quence of  the  arrangement,  although  *  the  arrangement  *  29 
was  not  more  complete  at  the  date  of  the  decree  than  on 
the  days  of  the  hearing  before  himself  and  the  Common-law 
Judges. 

Another  objection,  which  goes  to  the  substance  as  well  as  the 
form  of  Sir  Edward  Sugden's  decree,  was  the  declaration  therein 
that  he  had  not  jurisdiction  over  the  questions  affecting  the 
leases,  in  the  absence  of  the  parties  interested  in  the  sale  under 
the  Exchequer  decree.  One  main  object  of  the  suit  was  to 
impeach  the  leases.  The  submission  of  one  set  of  defendants, 
the  purchasers  under  the  sale,  to  a  decree  of  redemption,  in  order 
to  put  an  end  to  litigation  on  that  part  of  the  suit,  did  not  affect 
the  relative  position  of  the  plaintiff  and  the  other  defendants,  in 
respect  to  the  validity  of  the  leases ;  or  if  it  had  any  such  effect, 
it  was  to  strengthen  the  plaintiff's  title.  The  clear  understand- 
ing of  all  the  parties  and  their  counsel,  and  of  Sir  Edward 
SuGDEN  himself,  was  that  the  suit  as  between  the  respondent  and 
the  lessees  was  to  proceed,  notwithstanding  the  proposed  com- 
promise. Lord  Plunket,  by  his  decree,  put  the  true  construction 
on  the  facts  as  they  were  stated  to  him  to  have  taken  place,  and 
as  they  did  take  place  before  his  predecessor.  The  technical 
objections  raised  against  that  decree  should  not  be  allowed  to 
stand  in  the  way  of  having  the  appeal  against  it  heard  and 
decided  on  the  merits. 

[We  abstain  from  reporting  the  arguments  of  the  learned 
counsel  on  either  side,  on  the  questions  as  to  the  validity  of  the 
leases,  —  which  occupied  the  House  for  four  days,  —  because  the 
House  did  not  give  any  opinion  on  the  leases,  and  the  arguments 
on  them  in  the  Court  below,  before  the  Lords  Chancellors  of 
Ireland,  are  twice  reported,  by  Messrs.  Lloyd  &  Goold,  Cas. 
Temp.  Sir  Edward  Sugden,  p.  200 ;  and  Cas.  Temp.  Lord  Plun- 
ket, p.  188.] 

• 

June  11. 

•The  Lord  Chancellor.  —  My  Lords,  so  long  a  time  *30 
having  elapsed  since  this  case  was  argued,  I  think  it  light 
to  enter  more  minutely  into  the  facts  as  far  as  they  bear  upon 
two  points  which  were  raised  in  the  argument.  The  first  of 
these  points  is  one  of  form  and  practice,  being  whether  it  was 
competent  for  the  Court,  in  the  then  state  of  the  proceedings,  to 
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pronounce  such  a  decree.  In  order  to  come  to  a  conclusion  upon 
this  point,  it  will  be  necessary  shortly  to  examine  the  different 
interests  of  the  parties  to  the  cause.  In  1775,  Anne  Fitzmaurice 
was  seised  in  fee  of  the  Springfield  estate,  subject  to  a  charge  of 
5000Z.  vested  in  John  Godley,  and  in  fee  absolutely  of  two  other 
estates,  called  Farrihy  and  Gurtaheedy.  She  married  Sir  Robert 
Tilson  Deane ;  and  her  mother-in-law,  Hester  Fitzmaurice,  mak- 
ing a  claim  upon  the  estate,  it  was  arranged  that  she  should 
accept  an  annuity,  charged  upon  a  ninety-nine  years'  term  over 
all  the  estates,  in  full  of  her  demand. 

In  1799,  a  post-nuptial  settlement  was  made  of  the  estates  of 
Springfield  •  and  Farrihy,  under  which  these  estates,  after  life 
estates  to  the  husband  and  wife,  were  limited  to  the  two  sons, 
then  living,  for  life,  remainder  to  their  sons  in  tail  male,  re- 
mainder to  any  other  sons  of  the  settlor  in  tail ;  and  power  was 
reserved  to  Sir  R.  T.  Deane  of  granting  leases  and  of  charging 
the  estate  with  20,000Z.  This  power  of  leasing  he  exercised  by 
granting  a  lease  dated  the  26th  of  August,  1779,  now  vested  in 
the  appellants,  W.  J.  Sheehy  and  Bryan  Sheehy;  by  granting 
another  lease,  dated  the  28th  of  October,  1779,  now  vested  in 
the  appellants,  Edward  and  John  Sheehy ;  by  granting  another 
lease,  dated  \he  4th  of  June,  1780,  now  vested  in  the  appellants, 
Ann  Westropp  and  T.  J.  Westropp.  He  also  exercised  the 
power  of  charging  the  estate  by  two  mortgages  to  St. 
*  81  John  Chinnery,  *  one  dated  the  29th  of  April,  1780,  for 
6000Z.,  and  the  other  the  7th  of  April,  1788,  for  4500Z. 

On  the  18th  of  November,  1802,  a  decree  was  made  in  a  suit 
instituted  to  compel  payment  of  the  arrears  of  the.  annuity 
secured  to  Hester  Fitzmaurice  under  the  deed  of  the  20th  of 
June,  1776,  the  right  to  which  was  then  vested  in  Lord  West- 
cote  by  mortgage  of  the  estate  charged ;  and  it  was  by  that 
decree  declared  that  the  leases  were  fraudulent  and  void  as 
against  the  charge,  and  that  the  tenants  were  to  account  for  the 
full  value  from  the  year  1784;  but  the  tenants  were  to  be  at 
liberty  to  redeem  the  charge,  and,  as  against  the  estate,  to  be 
repaid  what  they  might  pay  for  that  purpose  either  by  way  of 
rent  or  sums  advanced  by  them.  This  suit  was  instituted  in  the 
Court  of  Chancery  in  1782 ;  and  in  1784,  Chinnery,  the  mort- 
gagee, filed  a  bill  in  the  Court  of  Exchequer  to  foreclose ;  and 
in  1787,  a  decree  was  made  in  the  latter  suit,  merely  of  reference 
to  take  the  accounts;  and  in  December,  1802,  soon  after  the 
decree  in  the  Chancery  suit.  Lord  Westcote  assigned  to  Chin- 
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neiy,  the  mortgagee,  all  his  interest  under  that  decree.  On  the 
19th  of  February,  1807,  a  decree  of  foreclosure  was  made  in  the 
Exchequer  suit,  upon  the  report  of  the  deputy  remembrancer, 
who  found  a  large  sum  due  upon  Chinnery's  mortgage,  but  sub- 
ject to  the  decree  in  Chancery  of  1802,  and  to  the  leases,  and  to 
another  mortgage  or  charge  of  5000Z.  then  vested  in  Godley,  but 
which  was  afterwards  assigned  to  Chinnery.  Under  this  decree, 
a  sale  of  the  Springfield  and  Farrihy  estates  took  place  before 
the  remembrancer ;  and  Alice  Chinnery,  in  whom  the  mortgage 
was  then  vested,  became  the  purchaser,  but  subject,  according 
to  the  decree,  to  Lord  Westcote's  charge,  Godley's  *  charge,  *  32 
and  the  leases.  In  1812,  a  conveyance  was  directed  to  be 
made  under  the  purchase,  but  it  was  not  executed  except  by  the 
deputy  remembrancer. 

In  1819,  a  bill  was  filed  in  the  Court  of  Chancery  in  Ireland, 
by  the  respondent,  then  first  tenant  }fx  taU,  and  the  other  parties 
then  iDterested  under  the  settlement  of  1779,  impeaching  the 
titles  of  the  mortgagees  and  of  the  leasees.  In  1832,  the  cause 
came  to  be  heard  before  Lord  Plunket,  who  directed  a  case  for 
the  opinion  of  the  Court  of  Common  Pleas,  as  to  whether  the 
leases  were  warranted  by  the  power  contained  in  the  settlement 
of  the  25th  of  May,  1779.  In  Feb.,  1834,  the  certificate  of  the 
Judges  of  the  Common  Pleas  was  obtained,  finding  that  the 
leases  were  not  warranted  by  the  power.  Before  the  cause  came 
on  for  hearing  upon  this  certificate,  an  arrangement  having  taken 
place  between  the  plaintiff  (the  now  respondent)  and  ^e  Chin- 
neiys,  in  whom  the  mortgages  and  Lord  Westcote's  charge  were 
then  vested,  the  Court  was  informed  that  no  judgment  was  re- 
quired as  between  the  plaintiff  and  the  mortgagees ;  upon  which 
Sir  Edward  Sugden,  then  Lord  Chancellor  of  Ireland,  expressed 
his  opinion,  that  the  plaintiff  having  waived  all  relief  against  the 
mortgagees,  and  as  to  the  sale  in  the  Exchequer  suit,  no  judg- 
ment could  be  pronounced  as  to  the  leases ;  and  therefore  dis- 
missed the  bill  as  against  the  defendants  claiming  the  several 
leases.  Before  this  time,  that  is,  on  the  5th  of  February,  1835, 
one  of  the  parties  interested  in  the  mortgages  being  a  lunatic,  a 
reference  was  made  to  inquire  whether  the  proposed  arrangement 
would  be  for  the  benefit  of  the  lunatic ;  and  after  the  decree, 
that  is,  on  the  8th  of  April,  1835,  the  Master  reported  in  the 
affirmative.  This  decree,  according  to  the  case  made  by 
the  *  defendants,  was  enrolled,  but  that  is  denied  by  the  *33 
plaintiff. 
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On  the  8th  of  May,  1835,  an  order  for  rehearing  was  made  as 
of  course ;  and  on  the  28th  of  May,  1835,  upon  an  application 
by  the  appellants  to  discharge  that  order,  an  order  was  made  to 
open  the  enrolment  for  the  purpose  of  the  rehearing. 

On  the  13th  of  July,  1835,  Lord  Plunket  pronounced  his  de- 
cree upon  the  rehearing,  carrying  into  effect  the  terms  of  the 
arrangement,  giving  to  the  plaintiff  the  benefit  of  the  redemption, 
on  payment  of  the  sum  agreed  to  be  paid  upon  account  of  the 
mortgages  and  charges ;  and,  as  against  the  lessees,  declaring  the 
leases  void,  they  having  declined  to  take  another  case  for  the  opin- 
ion of  the  Court  of  King's  Bench. 

The  appeal  is  against  the  orders  of  the  8th  and  28th  of  May, 
1835,  and  the  final  decree  of  the  13th  of  July,  1835.  The  two 
orders  may  be  considered  together,  the  question  as  to  both  being 
the  regularity  and  propriety  of  the  order  for  rehearing ;  that  is, 
whether,  under  the  circumstances,  the  Court  was  precluded  by 
the  enrolment  from  rehearing  the  cause. 

It  appears,  from  the  affidavit  of  Mr.  Furiong,  the  plaintiff's 
solicitor,  that  it  was  a  subject  of  doubt  whether  there  had  been, 
in  fact,  any  enrolment  of  the  decree ;  the  deputy-keeper  of  the 
rolls  having  objected  to  the  engrossments  left  with  him,  as  being 
merely  copies  of  the  decree  in  the  short  form,  and  that  he  had, 
therefore,  consulted  the  Master  of  the  Rolls,  who  was  of  opin- 
ion that  they  were  not  to  be  considered  as  an  enrolment ;  and 
therefore  he  declined  to  give  any  certificate  of  the  enrolment, 
and,  in  fact,  there  was  not  any  such  certificate.  Mr.  Furlong 
having  received  this  information,  explains  the  reason  of  his  not 
having  made  any  application  to  the  Court  to  vacate  the 
*34  enrolment;  but  it  appears  that  the  defendants,  *  Edward 
and  John  Sheehy,  moved  to  set  aside  the  order  for  a  rehear- 
ing, upon  the  ground  of  the  decree  having  been  enrolled,  where- 
upon Lord  Plunket  ordered  that  the  enrolment  should  be  opened, 
for  the  purpose  of  rehearing  the  cause. 

There  certainly  is  a  want  of  regularity  in  this  proceeding, 
which  may,  perhaps,  be  accounted  for  by  the  doubt  which  ap- 
pears to  have  existed  as  to  whether  there  had,  in  fact,  been  any 
enrolment;  and  if  the  Lord  Chancellor  was  of  opinion  that 
under  the  circumstances  there  had  been  no  enrolment,  or  that 
there  was  doubt  about  it ;  or  that,  if  the  enrolment  was  good, 
there  was  sufficient  ground  for  vacating  it,  he  may  have  thought 
it  right  to  remove  the  doubt  by  his  order  of  the  28th  of  May, 
1835.  The  question,  however,  now  is,  whether  it  be  necessary 
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to  dispose  of  this  appeal  upon  the  ground  of  this  irregularity, 
and,  after  all  the  expense  and  delay  which  has  been  experienced, 
to  send  the  parties  back  to  commence  their  proceedings  de  novo, 
so  far  as  to  make  it  necessary  for  the  respondent  to  appeal  against 
the  decree  of  the  12th  February,  1835,  instead  of  deciding  any 
of  the  questions  between  the  parties  upon  the  appellant's  appeal 
against  the  decree  of  the  13th  July,  1835.  A  Court  of  appeal  is 
alwsgrs  unwilling  to  adopt  such  a  course,  when  it  is  possible  to 
reach  any  of  the  merits  of  the  case.  In  questions  respecting  the 
enrolment  of  decrees,  the  Court  exercises  a  discretionary  power ;  (a) 
and  although  such  discretion  ought  to  be  regulated  by  precedent 
and  authority,  yet  the  circumstances  of  this  case  were  very 
peculiar,  and  I  think  that  your  Lordships  will  not  consider  it  to 
be  your  duty  upon  this  question  of  form  to  refuse  to  entertain  the 
other  points  in  the  cause. 

*  If,  then,  your  Lordships  feel  at  liberty  to  consider  the  *36 
merits  of  the  decree  of  dismissal  of  the  12th  of  February, 
1835,  it  is  material  to  consider  that  the  decree  contains  in  it^ 
recitals  the  grounds  upon  which  it  was  founded.  It  recites  that 
the  plaintiff  had,  by  his  counsel  in  open  Court,  waived  insisting 
on  any  relief  in  respect  to  the  final  decree  in  the  Exchequer,  and 
the  sale  made  in  pursuance  thereof,  and  that  it  appeared  that  the 
lands  had  been  sold  subject  to  the  leases.  It  proceeds  then  to 
dismiss  the  bill  against  the  lessees  with  costs.  It  is  imnecessary 
to  consider  whether,  if  these  recitals  in  the  decree  of  the  plaintiff 
haying  waived  insisting  on  any  relief  in  respect  to  the  decree  of 
the  Exchequer,  and  the  sale  made  in  pursuance  thereof,  were 
consistent  with  the  fact,  it  would  necessarily  lead  to  a  dismissal 
of  the  biU  against  the  lessees,  because  it  appears  to  me  evident 
from  the  proceedings,  independently  of  the  affidavits,  that  the 
recital  must  have  been  inserted  from  a  misapprehension.  It  is, 
indeed,  stated  in  one  of  the  affidavits  that  it  was  introduced 
after  the  hearing,  and  this  is  not  contradicted;  but  upon  a  re- 
hearing, there  can  be  no  reason  for  binding  the  plaintiff  by  this 
evident  mistake  by  the  officers  of  the  Court.  The  whole  trans- 
action proves  that  the  plaintiff's  counsel  .could  not  have  done 
what  the  decree  recites,  because  the  arrangement  with  the  Chin- 
nerys  was  to  be  carried  into  effect  by  a  decree.  The  proposal 
was,  that  the  defendants  should  submit  to  a  decree ;  and  a  refer- 
ence had  been  obtained  to  inquire  on  behalf  of  one  of  them,  who 

(a)  See  as  to  effect  of  enrolment,  Foster  r.  Cockerell,  ante.  Vol.  m.,  p. 
456  ;  Chaxnpemowne  v.  Brooke,  ante,  Vol.  lY.,  p.  247. 
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was  a  lunatic,  whether  it  would  be  for  his  benefit  to  submit  to 

the  proposed  decree.    Now,  from  the  terms  of  the  recital,  it 

would  be  inferred  that  the  plaintiff  had  waived  all  relief  against 

the  decree  and  sale  in  the  Exchequer ;  whereas,  in  fact, 

*  36    the  defendant  had  at  *  the  time  agreed,  subject  to  the  in- 

quiry, to  submit  to  a  decree  in  the  plaintiff's  favour.  This 
having  been  so  arranged,  the  counsel  might  naturally  have  in- 
formed the  Court  that  the  plaintiff  had  not  to  trouble  the  Court 
to  adjudicate  as  against  the  Chinnerys;  but  not  because'  the 
relief  against  them  had  been  abandoned,  but  because  the  terms 
of  it  had  been  arranged ;  and  this,  no  doubt,  led  to  the  mistake. 
If  this  had  been  rightly  understood  at  the  time,  I  cannot  think 
there  would  have  been  a  decree  of  dismissal  without  any  decision 
upon  the  merits.  A  decree  so  arranged  with  the  Chinnerys  must 
have  had  the  same  effect  as  if  the  Court  had  pronounced  it; 
with  this  difference  only,  that  the  lessees  might  themselves  have 
disputed  the  plaintiff's  title  to  any  interest  in  the  estate.  It  was 
not  competent  for  any  of  the  defendants  at  the  hearing  to  insist 
that  the  relief  prayed  against  the  Chinnerys  and  against  the 
lessees  had  been  improperly  joined  in  one  suit ;  and  if  not,  and 
if  the  plaintiff  had  shown  a  good  title  to  relief  against  the  Chin- 
nerys, and  had  so  established  an  interest  sufficient  to  entitle  him 
to  dispute  the  validity  of  the  leases,  the  Court  could  not  have 
declined  to  adjudicate  upon  the  subject. 

It  was,  indeed,  contended,  that  independently  of  this  title  to 
question  the  leases,  there  was  sufficient  interest  left  in  the  plain- 
tiff, notwithstanding  the  sale  in  the  Exchequer,  to  entitle  him  to 
ask  a  decree  to  set  aside  the  leases,  the  sale  having  been  subject 
to  the  leases,  so  that  nothing  more  was  disposed  of  than  what 
remained  of  the  estate  after  deducting  the  interests  comprised  in 
the  leases ;  so  that  so  much  of  such  interests  as  had  not  been 
effectually  given  to  the  lessees,  not  belonging  to  the  lessees  and 

not  having  been  sold,  remained  undisposed  of  in  the  origi- 

*  37    nal  decree ;  but  it  *  is  not  necessary  to  give  any  opinion 

upon  that  point,  because  if  the  plaintiff  had  an  equity  to 
set  aside  the  decree  in  the  Exchequer  and  the  sale  had  in  piu^u- 
ance  thereof,  or  if  these  proceedings  were  in  themselves  defective, 
his  title  to  raise  the  question  respecting  the  leases  cannot  be  dis- 
puted ;  and  I  have  the  satisfaction  to  find  from  the  printed  report 
that  Sir  Edward  Sugden  entirely  concurs  in  this  view  of  the  case, 
and  gives  it  as  his  decided  opinion  that  the  suit  was  not  in  its 
original  joinder  multifarious,  but  that  the  plaintiff,  disputing  the 
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title  of  the  mortgagees  under  the  decree  in  the  Exchequer  and 
the  sale,  was  clearly  entitled  in  the  same  suit  to  raise  his  objection 
to  the  leases.  If,  then,  he  was  so  entitled  to  assert  in  one  suit  his 
equity  as  against  the  decree  and  sale,  and  also  against  the  lessees, 
he  must  have  been  entitled  in  that  suit  to  relief  as  to  both,  if  he 
succeeded  in  making  out  his  case.  Suppose,  at  the  hearing,  he 
had  made  out  his  case  so  far  as  to  set  aside  the  decree  and  sale  in 
the  Exchequer,  or  to  prove  that  they  were  defective  and  void, 
and  that  he  was  therefore  still  entitled  to  the  equity  of  redemp- 
tion, he  would,  no  doubt,  in  that  case  have  been  entitled  to  ask 
of  the  Court  a  decision  as  to  the  leases,  and  this  right  could  not 
properly  depend  upon  the  greater  or  less  degree  of  resistance 
which  the  mortgagees  might  make  to  the  plaintiff  *s  title  to  relief 
as  against  them.  If,  at  the  hearing,  they  had,  by  their  counsel, 
said  that  they  could  not  resist  the  plaintiff's  title  to  redeem,  the 
hearing,  as  against  them,  would  have  been  closed,  and  the  titie 
as  to  the  lessees  would  alone  have  remained  for  decision ;  but 
this  is,  in  fact,  what  was  done  ;  the  terms  upon  which  the  plaintiff 
was  to  have  his  decree  against  the  mortgagees  had  been  the 
subject  of  negotiation,  but  the  groundwork  of  the  whole  was 
that  the  plaintiff  should  have  a  decree  for  redemption 
*  against  them ;  nor  could  the  defendants,  the  lessees,  be  *  38 
in  any  degree  prejudiced  by  this,  for  notwithstanding  this 
arrangement,  it  was  quite  competent  for  them,  and  it  necessarily 
formed  part  of  their  case,  that  the  plaintiff  had  no  title  to  ques- 
tion the  leases,  not  having  in  him  sufficient  estate  and  interest  to 
enable  him  to  do  so.  For  thii^  purpose  it  was  part  of  their  case 
to  insist  that  by  the  decree  in  the  Exchequer,  and  the  sale  had  in 
pursuance  of  it,  the  plaintiff  had  lost  that  estate  and  interest 
which  was  necessary  to  enable  him  to  question  the  leases ;  and 
this  was  as  much  open  to  them  after  the  arrangement  with  the 
mortgagees  as  before  it  took  place,  for  if  the  lessees  could  show 
that  before  that  arrangement  the  plaintiff  had  not  any  such 
estate  and  interest,  his  acquiring  the  estate  and  interest  of  the 
mortgagees,  even  before  the  hearing,  would  not  have  improved 
his  situation  ;  but,  in  fact,  he  had  it  not  at  that  time.  If,  as 
seems  to  have  been  understood  at  the  time,  the  plaintiff  had 
consented  to  the  mortgagees  keeping  the  estate  under  the  sale, 
the  plaintiff's  position,  as  between  himself  and  the  lessees,  would, 
no  doubt,  have  been  materially  altered  ;  but  as  the  arrangement 
was  that  he  should  redeem  the  mortgages,  I  think  that  he  was 
as  much  entitled  to  a  judgment  against  the  lessees,  according  to 
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the  merits,  as  if  he  had  proved  his  title  to  redeem  adversely 
against  the  mortgagees.  Possibly  the  lessees  may  have  relied 
upon  the  mortgagees  fighting  that  part  of  the  case  which  turned 
upon  the  want  of  title  in  the  plaintiff ;  but  as  it  was  undoubtedly 
competent  for  the  lessees  to  have  done  that  themselves,  they 
cannot  complain  if  a  decree  has  passed  against  them  from  their 
having  omitted  to  insist  upon  a  point  in  the  case  which  was  open 

to  them. 
*39        It  appears  to  me,  therefore,  that  your  Lordships  *mu8t 

come  to  the  conclusion,  that  the  grounds  for  the  dismissal 
in  February,  1885,  cannot  be  maintained.  If  that  be  so,  it  ap- 
pears to  me  that  there  is  the  greatest  difficulty  in  your  Lordships 
proceeding  any  further  in  adjudicating  upon  the  question  between 
the  parties ;  I  mean,  so  as  to  pronounce  any  judgment  upon  the 
leases^  as  to  which  the  case  stands  thus :  there  has  been  no  adju- 
dication below  upon  that  subject ;  there  is  the  certificate  of  the 
Court  of  Common  Pleas  against  the  leases ;  there  was  an  argu- 
ment in  February,  1835,  before  the  Lord  Chancellor  of  Ireland, 
assisted  by  the  Chief  Justice  of  the  Common  Pleas  and  the 
Chief  Baron,  but  no  judgment  was  pronounced  upon  it,  the 
Lord  Chancellor  having  been  of  opinion  that  the  suit  must  be 
dismissed  upon  the  point  of  form  already  observed  upon.  He, 
indeed,  expressed  a  strong  opinion  in  favour  of  the  leases,  but 
carefully  guarded  against  any  inference  that  he  was  deciding 
upon  their  validity.  When  the  cause  came  on  again  before  Lord 
Plunket,  the  lessees  declined  taking  any  other  case  for  the  opin- 
ion of  the  Court  of  King's  Bench„and  Lord  Plunket  made  his 
decree  setting  the  leases  aside.  After  the  opinion  of  one  Court 
of  Law  has  been  obtained  upon  a  case,  if  the  Equity  Judge 
entertains  doubts  as  to  the  opinion  returned,  or  thinks  the  case 
of  so  much  difficulty  and  importance  as  to  require  further  con- 
sideration, it  is  almost,  of  course,  to  send  it  for  the  opinion  of 
another  Court;  it  is  certainly  not  necessary  so  to  do,  as  the 
Judge  in  equity  may  take  upon  himself  to  decide  against  the 
opinion  of  the  Court  of  Law;  but  clearly  the  parties  cannot 
require  him  so  to  do,  or  complain  of  his  declining  to  decide 
the  question  without  further  assistance.  If,  therefore,  the  par- 
ties against  whose  case  the  Judges  have  certified,  decline  the 

offer  of  the  Court  to  have  another  case  sent  to  another 
*40    Court,  they  cannot  *  complain  of  the  Judge  acting  upon 

the  opinion  already  obtained ;  and  in  an  ordinary  case  I 
should  think  your  Lordships  would  not  be  exercising  a  sound 
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discretion  if  you  were  to  open  the  door  to  further  litigation,  on 
behalf  of  a  party  who  had  declined  to  accept  the  offer  of  the 
Court  below  to  put  the  case  in  the  ordinary  course  for  final  adju- 
dication. 

But  there  certainly  are  great  peculiarities  in  the  present  case  : 
what  had  taken  place  in  the  cause  may  naturally  have  led  the 
lessees  to  think  that  they  had  a  good  ground  for  getting  rid  of  the 
suit,  without  referring  their  title  to  further  question ;  which  ground 
they  must  have  abandoned  had  they  accepted  the  offer  of  a  second 
case.  I  do  therefore  think  that  it  would  be  bard,  and  might  lead 
to  injustice,  if  we  were  to  bind  them  by  their  refusal  to  accept 
that  offer,  particularly  in  a  case  in  which  there  has  been  such  a 
conflict  of  opinions  upon  the  point  of  law :  and  I  am  the  more 
inclined  to  think  so  because  I  do  not  see  in  the  last  decree  any 
such  inquiries  and  reservations  of  right,  as  it  would  seem  the 
lessees  would  be  entitled  to  before  their  leases  could  be  taken 
away :  for  instance,  I  find  that  in  the  decree  of  1802,  they  are 
ordered  to  account  from  1784  to  the  party  entitled  to  the  arrears 
of  the  annuity,  without  reference  to  the  amount  which  has  been 
given  upon  the  leases.  Now  before  that  can  constitute  a  part  of 
the  claim  of  the  Chinnerys,  the  lessees  have  a  right  to  reserve 
those  payments  against  the  estate,  and  to  stand  in  the  place  of 
that  party  for  what  excess  of  rent  they  might  so  pay,  or  what 
they  might  themselves  advance.  What  was  done  upon  this  does 
not  appear  from  the  appeal  papers,  but  it  is  obvious  that  a  con- 
siderable demand  may  have  arisen  in  favour  of  the  lessees  from 
the  provisions  of  that  decree ;  ]but  the  decree  of  July,  1835, 
*  simply  declares  the  leases  void,  and  proceeds  to  put  the  *  41 
plaintiff  into  possession. 

Now,  it  is  very  possible  that  these  and  other  points  may  have 
been  overlooked  in  the  contest  which  was  going  on  as  to  the  prin- 
cipal matters  in  issue;  and  this  affords  another  reason  to  induce 
this  House  not  to  attempt  finally  to  settle  the  decree  between  the 
parties.  It  is,  however,  quite  sufficient  that,  as  to  the  question 
about  the  validity  of  the  leases,  there  has  been  no  judgment 
below,  except  the  last  decree,  which  proceeds  upon  the  lessees' 
refusal  to  accept  the  offer  of  another  case ;  and  which  for  the 
reasons  I  have  given,  I  think  ought  not  to  bind  them.  I  think, 
therefore,  that  for  the  purpose  of  obtaining  such  an  adjudication, 
the  case  must  be  sent  back  to  the  Court  of  Chancery  in  Ireland  ; 
that  Court  will  of  course  use  its  own  discretion  as  to  the  manner 
of  disposing  of  that  question ;  that  is,  whether  by  deciding  it  itself, 
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or  calling  for  further  assistance  from  another  Court  of  Law.  M j 
object  is,  that  this  question  should  come  before  the  Court  relieyed 
from  all  the  difficulties  with  which  it  has  hitherto  been  embar- 
rassed :  and  this,  I  think,  will  be  attained  by  this  House  declaring 
that  it  was  competent  for  the  Lord  Chancellor  of  Ireland,  at  the 
time  of  making  the  decree  Qf  the  12th  of  February,  1835,  to 
adjudicate  between  the  plaintiff  and  the  defendants,  the  lessees, 
as  to  the  validity  of  the  leases :  and,  with  that  declaration,  remit- 
ting the  case  to  that  Court,  to  be  heard  upon  that  question,  and 
to  make  such  decree  between  the  plaintiff  and  the  lessees  as  shall 
be  just. 

It  is  true,  that  if  the  lessees  should  adhere  to  the  course  they 
followed  below,  of  declining  another  case,  and  should  not  ask  for 
inquiries  as  to  advances  made  by  the  lessees,  expense  might  be 
saved  by  your  Lordships  now  dealing  with  the  case  upon 
*  42  that  ground :  *  but  unless  I  am  so  informed,  I  shall  not  sup- 
pose that  to  be  the  case.  I  therefore  move  your  Lordships 
that  the  case  be  remitted  to  the  Court  of  Chancery  in  Ireland, 
with  the  declaration  and  direction  proposed. 

It  was  declared  by  the  Lords,  &c.,  "that  it  was  competent 
for  the  Lord  Chancellor  of  Ireland,  at  the  time  of  making  the 
decree  of  the  12th  of  February,  1835,  (a)  to  adjudicate  between 
the  plaintiff  and  the  defendants,  the  lessees,  in  the  said  suit  in  the 
Court  below,  as  to  the  validity  of  the  said  leases :  And  it  was 
ordered,  that  with  this  declaration  the  cause  be  remitted  back  to 
the  Court  of  Chancery  in  Ireland,  to  be  heard  upon  that  question, 
and  to  make  such  decree  between  the  said  plaintiff  and  the  said 
defendants,  the  lessees,  as  shall  be  just  and  consistent  with  this 
declaration  and  judgment.'.'     71  Lords'  Journ.  370  &  648. 

[After  the  cause  was  remitted,  a  case  was  sent  by  the  Lord 
Chancellor  to  the  Court  of  Queen's  Bench  in  Ireland,  and  the 
questions  as  to  the  validity  of  the  leases  were  again  fully  argued. 
Three  of  the  Judges,  viz.,  Chief  Justice  Bushe,  and  Justices  Bur- 
ton and  Perrin,  certified  that  the  three  leases  to  the  Sheehys 
were  not,  nor  was  any  of  them,  warranted  by  the  power  contained 
in  the  deed  of  the  25th  of  May,  1779 :  Mr.  Justice  Crampton,  the 

(a)  The  date  of  the  decree  being  Idth  of  July  In  the  Order,  as  first  entered 
on  the  Journals,  was  afterwards  corrected  as  above. 
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fourth  Judge,  dissenting,  and  certifying  that  all  the  three  leases 
were  warranted  by  the  extraordinary  leasing  power  in  that  deed. 
See  Lord  Muskerry  v.  Sheehy^  2  Jebb  &  Sjrmes^  300.] 
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1839. 

John  Fleming Appellant. 

Henry  Dunlop   ...••»•••'•.    Ite8pondent.(^a) 

Municipal  Elections,    Practice.     Competency  of  Procedure,     Com- 
petency of  AppedL 

The  House  of  Lords  will,  on  appeal,  interfere  with  the  practice  of  the  Courts 
below  in  respect  of  procedure,  when  the  form  of  procedure  admitted  below 
appears  to  be  incompetent  and  to  lead  to  dangerous  results. 

A  bill  of  suspension  and  interdict  is  an  incompetent  procedure  to  try  and 
determine  the  merits  of  contested  municipal  elections. 

Procedure  by  bill  of  suspension  and  interdict  cannot  be  taken  against  a  party 
in  possession  of  an  office,  to  question  his  right  thereto,  by  a  party  who  is 
not  in  possession  ;  nor  can  it  apply  to  a  case  where  neither  party  is  in  pos- 
session, nor  to  acts  done  anterior  to  the  act  of  election. 

Where  a  party  is  in  the  legal  and  undisputed  possession  of  a  municipal  office, 
it  is  competent  for  him,  by  suspension  and  interdict,  to  protect  his  office 
against  the  unauthorized  intrusion  of  a  party  who  has  no  title  to  the 
office  :  but  it  does  not  put  into  office  a  party  who  has  the  abstract  right 
to  it. 

An  interlocutor,  passing  a  bill  of  suspension,  and  granting  interdict,  is  sub- 
ject to  appeal  to  the  House  of  Lords,  within  the  48  Geo.  3,  c.  151. 

May  30.    June  3,  6,  13. 

Mr,  William  Mills  was  elected  a  member  of  the  town  council 
of  the  city  of  Glasgow,  at  the  first  municipal  election  under  the 
Act  3  &  4  Wm.  4,  c.  76  (in  November,  1833)  ;  and  on  the  7th 
of  November,  1834,  he  was  chosen  by  the  couhcil  to  be  lofd 

(a)  The  question  which  was  raised  but  not  decided,  in  the  case  of  Mon- 
teith  c.  M' Gavin  (arUey  Vol.  V.  p.  459),  namely,  whether  an  application  to 
the  Court  of  Session,  by  bill  of  suspension  and  interdict,  is  a  competent  mode 
of  procedure  to  try  the  validity  of  an  election  of  a  municipal  officer,  and  of  his 
right  to  the  office  in  a  Royal  burgh  in  Scotland,  has  been,  among  other  ques- 
tions, determined  in  the  present  case. 
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provost,  that  office  having  become  vacant  by  the  resignation  of 
Mr,  Graham,  who  had  been  elected  to  it  in  1833,  under  the  new 
system.  Mr.  Mills  remained  in  office  as  provost  until  November, 
1837,  being  three  years  from  the  time  of  his  election  as  lord 
provost  (the    statutory  period),  and  four  years  from  the 

*  44    time  of  his  election  as  *  town  councillor.     On  the  7th  of 

November,  1837,  a  new  election  of  town  councillors  took 
place ;  and  Mr.  Mills,  having  been  one  of  the  third  part  of  the 
councillors  who  were  bound  by  the  provisions  of  the  statute  to 
go  out  of  office  on  that  day,  went  out  accordingly,  but  was  again 
put  in  nomination  for  one  of  the  wards  of  the  city,  and  was 
replaced  in  the  council  for  that  ward.  The  poll-books  were 
transmitted  to  him  next  day  as  lord  provost,  in  order  that  he 
might,  with  the  assistance  of  the  town-clerk,  cast  up  the  votes 
and  declare  the  persons  elected,  &c. ;  but  in  consequence  of  a 
protest  by  several  registered  voters  and  town  councillors  against 
Mr.  Mills,  insisting  that  his  period  of  office  expired  on  the  7th, 
and  that,  as  there  was  no  provost,  the  senior  magistrate  was  the 
proper  officer  to  cast  up  the  votes  and  declare  the  elections,  and 
generally  to  act  as  chief  magistrate  until  a  provost  was  elected. 
Mr.  Henry  Paul,  who  filled  the  office  of  first  bailie,  by  the  advice 
of  the  assessor  of  the  city  presided  with  Mr.  Mills  at  that  meet- 
ing, and  both  signed  the  minutes.  On  the  9th  of  November 
there  was  another  meeting  for  the  purpose  of  swearing  in  the 
councillors  who  had  accepted,  and  at  that  meeting  Mr.  Paul  alone 
presided,  and  administered  the  oaths  of  office  to  the  new  town 
councillors,  and  to  Mr.  Mills  among  the  rest ;  which  was  alleged 
as  the  reason  of  his  not  presiding,  as  he  could  not  administer  the 
oaths  to  himself.  On  the  10th  of  November,  in  pursuance  of  the 
provisions  of  the  statute,  a  meeting  was  held  for  the  purpose  of 
electing  a  provost  and  other  office-bearers.  Mr.  Mills  claimed  to 
preside  at  that  meeting,  insisting  on  his  right  to  hold  the  office 
of  lord  provost  until  a  successor  should  be  elected ;  some  of  the 

councillors  protested  against  his  presiding,  and  that  Mr.  Paul 

*  45    was  senior  magistrate  and  had  the  exclusive  right ;  *  against 

which  there  was  a  counter  protest  by  other  councillors.  The 
result  was  that  Mr.  Mills  and  Mr.  Paul  presided  together. 

Mr.  Dunlop  (the  respondent)  was  proposed  by  one  party  for 
the  office  of  lord  provost ;  Mr.  Fleming  (the  appellant)  was  pro- 
posed by  another  party.  There  being  an  equality  of  votes,  Mr. 
Mills  declared  that  he  gave  his  casting  vote  for  Mr.  Fleming,  and 
Mr.  Paul  declared  that  he  gave  his  casting  vote  for  Mr.  Dunlop. 
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Mr.  Mills  declared  Mr.  Fleming  duly  elected  lord  provost,  and  Mr. 
Paul  declared  the  same  of  Mr.  Dunlop  ;  whereupon  a  councillor 
protested  that  the  latter  had  not  been  duly  elected,  and  against 
his  induction  into  office,  and  protested  that  Mr.  Fleming  had  been 
duly  elected  and  ought  to  be  inducted :  another  councillor  made 
similar  protests  i^ainst  Mr.  Fleming,  and  in  favour  of  the  elec- 
tion and  induction  of  Mr.  Dunlop.  Mr.  Mills  then  administered 
the  oaths  of  office  to  Mr.  Fleming,  who  subscribed  thereto ;  and 
Mr.  Paul  administered  the  like  oaths  to  Mr.  Dunlop,  who  sub- 
scribed the  same.  Mr.  Mills  then  invested  Mr.  l^leming  with  the 
gold  chain  and  other  symbols  of  office  which  he  himself  held. 
Mr.  Fleming  and  Mr.  Dunlop  then  took  the  chairs  respectively 
vacated  by  Mr.  Mills  and  Mr.  Paul,  and  they  both  subscribed 
the  minutes  of  the  election  of  certain  magistrates  and  office- 
bearers elected  at  the  meeting,  &c. 

Mr.  Fleming  continued,  subsequently,  to  do  several  act»  apper- 
taining to  the  duties  and  privileges  of  lord  provost,  without  any 
interference  or  interruption  by  Mr.  Dunlop,  who  also  performed 
some  acts,  and  was  recognized  by  his  party  as  the  duly  elected 
lord  provost. 

Mr.  Dunlop  presented,  as  soon  as  was  possible,  a  bill  of  sus- 
pension and  interdict  to  the  Court  of  Session,  alleging 
therein  his  right  to  the  office  of  lord  *  provost,  and  praying  *  46 
the  protection  of  the  Court  against  the  attempts  of  Mr. 
Fleming  to  usurp  that  office  and  its  privileges,  and  to  molest  him 
in  the  execution  thereof.  The  bill  set  forth,  among  other  things, 
extracts  from  the   15th,  16th,  17th,  22d,  24th  (a),  and  other 

(a)  The  15th  section  enacts  that  upon  the  first  Tuesday  of  November, 
1834,  and  in  every  succeeding  year,  the  electors  in  such  burghs  (contained  in 
schedule  C,  ^hich  includes  Glasgow)  shall  in  their  several  wards  or  districts, 
and  the  other  burghs,  at  their  meetings,  assemble  and  elect,  in  manner  herein- 
before prescribed  in  relation  to  the  first  election  under  this  Act,  one-third  part, 
or  as  nearly  as  may  be  one-third  part,  of  the  coimcil  of  such  burghs,  in  the 
place  of  the  third  part  thereof  who  shall  as  hereinafter  directed  go  annually 
out  of  office. 

The  16th  enacts  that  upon  the  said  first  Tuesday  of  November  in  the  year 
1834,  and  in  every  succeeding  year,  one-third,  or  a  number  as  near  as  may  be 
to  one-third,  of  the  whole  council  of  each  such  burgh  shall  go  out  of  office  ; 
and  in  the  said  year  1834,  the  third  who  shall  go  out  shall  consist  of  the 
councillors  who  had  the  smallest  number  of  votes  at  the  election  of  council- 
lors in  this  present  year  (1833)  ;  and  in  the  succeeding  year  (1835),  the  fiord 
of  the  councillors  first  elected  under  this  Act  who  shall  go  out  shall  consist 
of  the  councillors  who  at  such  first  election  under  this  Act  had  the  next  small- 
est number  of  votes  (the  majority  of  the  coimcil  always  determining,  where 
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*  47  sections  of  *  the  Statute  3  &  4  Will.  4,  c.  76,  for  regulating 
municipal  corporations  in  Scotland :  it  stated  the  proceed- 
ings at  the  election  of  councillors  on  the  7th  of  November,  and 
insisted  that  Mr.  Mills  must  be  held,  upon  the  true  construction 
of  the  Act,  to  have  that  day  gone  out  of  office,  not  only  as  coun- 
cillor, but  also  as  lord  provost ;  and  that  his  re-election  as  coun- 
cillor, instead  of  resuscitating  the  office  of  provost  in  him,  or 
destroying  the  fact  of  his  having  vacated  it,  was  in  itself  a  proof 
of  the  vacancy,  which  was  left  to  be  filled  up  by  a  new  election. 
The  bill  also  set  forth,  at  length,  the  minutes  of  the  three  meet- 
ings of  the  council  on  the  8th,  9th,  and  10th  of  November,  with 
the  protests  and  counter  protests,  to  the  effect  hereinbefore 
stated. 

The  Lord  Ordinary,  by  an  interlocutor  of  the  17th  of  Novem- 
ber, 1837,  appointed  the  bill  to  be  intimated  and  answered,  &c.| 
and  the  bill  and  answers  to  be  printed,  &c.,  in  order  to  be 
reported  to  the  Court,  &c. 

Mr.  Fleming  accordingly  lodged  answers,  in  which  he  gave  in 
a  narrative  of  facts ;  and,  in  conclusion,  relied  on  the  following 
pleas  in  law :   1st,  that  the  application  to  the  Court  by  bill  of 

the  votes  for  any  such  personB  shall  have  been  equal,  who  shall  be  the  person 
to  retire)  ;  and  thereafter  the  third  of  the  oonncillors  so  annually  going  out  of 
office  shall  always  consist  of  the  councillors  who  hare  been  longest  in  office  ; 
provided  always  that  any  councillors  so  going  out  of  office  shall  be  capable  of 
being  immediately  re-elected. 

The  17th  enacts  that  the  councillors  of  all  such  burghs  not  contained  in 
schedule  F.  to  this  Act  annexed  (Glasgow  is  not  contained  in  that  schedule) 
respectively  so  elected  and  accepting,  shall  upon  the  third  lawful  day  after  the 
election  of  the  whole  number  of  such  councillors  in  the  present  year  (1833), 
assemble  in  the  town-hall  or  other  usual  public  place  of  meeting  within  such 
burgh,  and  shall  there  by  a  plurality  of  voices  (the  councillor  who  had  the 
greatest  number  of  votes  at  the  election  of  councillors  having  a  casting  or 
double  vote,  in  case  of  equality)  elect  from  among  their  own  number  a 
provost,  or  chief  magistrate,  the  number  of  bailies  fixed  by  the  set  or  usage 
of  such  burgh,  a  treasurer,  or  other  usual  and  ordinary  office-bearers,  &c. 

The  24th  enacts  that  when  any  magistrate  or  office-bearer,  other  than  the 
provost  or  chief  magistrate  and  treasurer,  shall  be  in  the  third  of  the  council 
going  out  of  office,  the  place  of  such  magistrate  or  office-bearer  shall  be  sup- 
plied by  election  by  the  council,  as  soon  as  the  full  number  thereof  shall  have 
been  completed  by  the  annual  election  of  the  third  then  hereby  directed  to 
take  place  ;  the  said  election  to  be  made  by  plurality  of  voices,  and  the  chief 
or  senior  attending  magistrate  to  have  a  double  or  casting  vote  in  case  of 
equality.  Provided  always  that  the  provost  or  chief  magistrate,  and  the 
treasurer,  shall  always  remain  in  office  for  the  period  of  three  years,  and  that 
they,  as  well  as  all  the  other  magistrates  or  office-bearers,  shall  at  all  times  be 
capable  of  being  re-elected. 
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suspension  and  interdict  was  not  a  competent  mode  of  procedure 
to  try  and  determine  the  question  as  to  the  validity  of  the  elec- 
tion ;  and,  if  it  were,  the  proper  parties  were  not  called  (viz.,  the 
whole  councillors) :  2dly,  assuming  that  it  was  a  competent  pro- 
cedure, that  he  was  validly  elected,  and  legally  in  possession 
of  the  office :  and,  *  3dly,  assuming  that  his  own  election  *  48 
might  be  held  liable  to  objection,  that  Mr.  Dunlop  had  no 
light  to  the  office,  nor  title  to  interfere  with  him  in  the  exercise 
of  it. 

The  Lord  Ordinary  reported  the  cause  to  the  Court. 

The  Ifprds  of  the  second  division  of  the  Court  of  Session,  in 
the  bill  chamber,  having  considered  the  pleadings,  and  heard 
argument  thereon,  pronounced  an  interlocutor  on  the  7th  of  De- 
cember, appointing  the  case  to  be  put  to  the  roll  on  the  15th ; 
and  anothei:  interlocutor  on  the  16th  of  December,  passing  the 
bill,  and  granting  the  interdict  as  craved,  (a) 

Mr.  Dunlop  expeded  his  letters  of  suspension  and  interdict, 
and  served  Mr,  Fleming  on  the  21st ;  but  Mr.  Fleming  had,  on 
the  20th  of  December,  presented  his  petition  of  appeal  to  this 
House  against  the  interlocutors.  Mr.  Dunlop  soon  afterwards 
presented  to  the  House  a  petition,  praying  that  the  petition  of 
appeal  might  be' dismissed  as  incompetent.  Both  petitions  were 
referred  to  the  appeal  committee,  who  sustained  the  appeal. 

While  the  appeal  was  pending  various  acts  and  arrangements, 
not  necessary  to  be  noticed  here,  took  place  between  the  parties 
respectively  and  the  town  council  of  Glasgow,  for  the  more  con- 
venient discharge  of  the  duties  of  the  office  of  lord  provost, 
without  prejudice  to  the  rights  of  either,  until  the  decision  of 
this  House  should  be  obtained. 

The  appeal  was  heard  on  the  30th  of  May,  and  the  3d  and  6th 
of  June,  1839. 

The  Lord  Advocate  QMr.  Butherfurd)  and  Mr.  M.  B.  HUl, 
for  the  appellant.  —  If  any  review  can  be  had  of  *munici-  *49 
pal  elections,  on  the  merits,  while  conducting  in  accordance 
with  the  new  statute  (i),  the  procedure  must  be  by  action  of 
reduction  and  declarator.  The  merits  of  the  election  could  not 
possibly  be  tried  and  deterHined  in  a  proceeding  by  bill  of  sus- 
pension and  interdict,  especially  where  it  is  brought  against  the 
party  in  possession;  the  effect  of  interdict  being  to  prohibit  the 

(a)  16  Dunl.  B.  &  M.  254.  (6)  8  &  4  WUl.  4,  o.  76. 
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party  from  acting,  thereby  leaving  the  office  as  it  were  vacant, 
and  the  duties  unperformed,  as  it  could  not  put  another  party  in 
his  place.  The  bill  in  this  case  put  the  merits  of  the  election  in 
issue ;  it  set  forth  the  governing  clauses  of  the  Act,  (a)  and  the 
minutes  of  the  meetings  of  council ;  from  which  conclusions  are 
drawn  that  the  election  of  the  appellant  was  invalid,  and  that  of 
the  respondent  valid.  The  appellant's  answer  embodies  opposite 
conclusions.  The  Court  below  would  consequently  have,  in  this 
form  of  procedure,  to  try  and  determine  the  validity  of  the  elec- 
tion. The  new  statute  did  not  alter  the  laws  and  usages  appli- 
cable to  the  trial  of  burgh  elections  under  the  old  sy^em ;  the 
86th  section  of  the  new  Act  declared  that  all  former  laws  and 
usages  remain  in  force,  except  so  far  as  they  are  inconsistent  with 
the  new  Act.  The  only  alteration  effected  in  respect  to  the  elec- 
tions by  that  Act,  is  the  substitution  of  a  triennial,  for  an  annual, 
election  of  lord  provost  and  treasurer.  No  case  can  be  found, 
after  diligent  search  of  the  reports  and  records  for  a  century,  in 
which  a  bill  of  suspension  and  interdict  was  applied  to  the  trial 
of  a  contested  burgh  election.     The  procedure  has  ever  been  by 

reduction  and  declaration,  or  by  petition  and  complaint,  a 
*  50    summary  *  proceeding  given  by  the  Acts  7  Geo.  2,  c.  16, 

and  16  Geo.  2,  c.  11,  which  is  now  deemed  to  be  taken 
away.  When  the  procedure  by  suspension  and  interdict  was  first 
attempted  in  Orr  v.  Vallance,^  (6)  in  1831,  the  Court  of  Session 
decided  that  it  was  incompetent,  and  that  decision  was  referred 
to  in  1832  as  settled  law,  in  the  case  of  WaUon  v.  T^he  Commis- 
sioners  of  Police  of  Q-lasgow  (c).  [Those  cases,  and  others  that 
were  cited  in  this  part  of  the  argument,  are  stated  by  tlie  Lord 
Chancellor,  post^  p.  57  et  seq.\ 

It  would  be  a  most  dangerous  position  to  hold  that  the  election 
of  the  appellant  was  invalid  on  the  ground  that  Mr.  Mills  was 
not  the  proper  presiding  officer,  on  the  10th  of  November,  to  give 
the  casting  vote;  yet  that  is  the  ground  of  the  respondent's 
claim  of  right  to  the  office.  The  existence  of  corporations 
depends  on  the  fundamental  principle  of  perpetual  successions. 
The  continued  existence  of  the  municipal  functionaries  is  neces- 
sary for  the  administration  of  the  offices  of  the  corporation  until 
successors  to  them  are  elected.  W*e  there  a  discontinuance  of 
the  office  of  provost  in  Glasgow,  the  greatest  inconvenience  would 
follow;  the  civil,  judicial,  and  administrative  powers  would  be 

(a)  Vide  arUe,  p.  46.  (6)  10  Shaw  &  D.  93. 

(c)  Fac.  Coll.  10  March,  1832. 
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all  in  abeyance.  By  the  24th  section  of  the  Municipal  Corpora- 
tions Reform  Act,  tJie  provost  and  chief  magistrate  shall  remain 
in  office  for  three  years.  There  was  to  be  a  perpetual  continu- 
ance from  the  day  of  their  election  until,  by  the  lapse  of  three 
completed  years,  their  powers  should  be  transmitted  to  their  suc- 
cessors by  new  election,  or  retained  by  themselves  by  re-election. 
Mr.  Mills's  period  of  three  years  in  the  office  of  provost  was 
not  completed  until  the  10th  of  November.  Although, 
•  therefore,  he  was  among  the  third  of  the  coimcil  going  *  61 
out  of  the  council  within  the  statutory  period  of  three  years, 
there  wa»  no  discontinuance  of  the  office  of  provost  until  the  close 
of  the  10th  of  November  and  a  successor  was  elected.  The  10th, 
Slst,  and  other  sections  of  the  new  statute,  gave  additional  force 
to  that  position. 

Mr.  Paul,  on  whose  casting  vote  the  respondent's  assertion  of 
light  to  the  office  of  provost  is  founded,  had  no  lawful  casting 
vote  ;  he  was  not  the  senior  magistrate,  and  had  no  right  to  pre- 
side. The  concession  by  Mr.  Mills,  on  the  recommendation  of  the 
assessor,  to  allow  Mr.  Paul  to  preside  with  him,  does  not  affect 
the  question.  His  office  of  senior  bailie  was  subject  to  annual 
election,  and  he  was  out  of  that  office  in  fact  on  the  7th  of  Novem- 
ber, and  his  powers  were  extinguished,  unless  he  was  re-elected 
on  the  10th.  But  as  the  election  of  provost  precedes  that  of  the 
bailies,  he  would  have  no  right  to  preside  at  the  election  of  pro- 
vost :  should  it  be  held  that  his  powers  as  bailie  continued  until 
the  election  of  a  successor  or  his  own  re-election,  then  by  the 
same  rule  the  powers  of  Mr.  Mills  as  provost  commenced,  and  the 
provost  unquestionably  is  the  senior  magistrate  and  has  the  cast- 
ing vote. 

No  question  can  be  raised  now  as  to  the  competency  of  this 
appeal.  Objections  were  made  to  it  before  the  Lords  of  the 
appeal  committee,  who  disposed  of  them  by  sustaining  the  appeal : 
that  would  be  a  sufficient  answer  to  any  objection  that  might  be 
made  to  the  appeal  at  the  bar,  on  that  point.  There  was  no 
ground  for  objecting  that  the  appeal  was  prohibited  by  the  Act 
of  the  48  Geo.  3,  c.  151.  If  the  Lord  Ordinary  had  refused  the 
bin,  unquestionably  that  would  be  a  final  judgment,  and 
therefore  appealable.  *Then  why  should  the  appeal  lie  *52 
against  the  interlocutors  admitting  the  bill,  as  much  as  if  it 
had  been  refused  ?  In  any  view,  the  interlocutors,  as  far  as  they 
granted  an  interim  interdict^  were  subject  to  appeal. 

[37] 
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Mr.  Pemberton  and  Mr.  Knight  Bruce^  for  the  respondent.  — 
This  appeal  is  incompetent,  in  the  terms  of  the  Act  48  Geo.  8, 
c.  151,  (a)  as  being  an  appeal  against  an  unanimous  judgment  of 
an  interlocutory  nature,  without  leave  of  the  Court  below.  It 
was  not  a  judgment  or  decree  finally  exhausting  the  merits,  but 
merely  opening  the  way  for  a  final  discussion  of  them  upon  the 
letters  of  suspension.  The  interlocutory  orders  on  the  suspen- 
sion and  interdict  did  no  more  than  direct  a  change  of  the  posses- 
sion of  the  office.  It  is  frequently  necessary,  in  the  course  of  a 
cause  in  the  Court  of  Session,  to  make  regulations  respecting  the 
interim  possession  of  property  and  offices;  and  it  would  lead 
always  to  serious  inconvenience,  and  sometimes  to  an  obstruction 
of  the  administration  of  justice,  if  these  regulations  were  subject 
to  appeal  without  leave  of  the  Court,  as  every  appeal  had  the 
effect  of  bringing  up  the  whole  record,  and  of  stopping  farther 
proceedings  in  the  Court  below :  besides,  it  was  not  usual  with 
the  House  to  interfere  with  the  practice  or  procedure  of  the 
Courts  below,  which  are  admitted  to  be  the  best  and  the  only 

proper  judges  of  their  own  forms  of  procedure. 
*68        The  question  between  the  parties  .on  the  merits  is  *on 

whom  did  the  election  fall?  That  question  depends  on 
another ;  namely,  whether  the  casting  vote,  which  indisputably 
resided  in  Mills  or  Paul,  belonged  to  the  former  or  to  the  latter  ? 
And  that  question  again  comes  to  this :  had  Mills  ceased  to  be 
provost  on  the  7th,  when  he  ceased  to  be  a  town  councillor ;  or 
did  he  continue,  not  only  to  the  10th,  but  to  the  completion  of 
the  10th  of  November  ?  But  on  reference  to  the  minutes  of  the 
meetings,  and  to  the  provisions  of  the  statute,  it  would  appear 
quite  clear  that  the  casting  vote  given  by  Mills  was  inadmissible, 
as  he  had  not  then  a  fstatu%  or  privileges  under  his  former  office  of 
provost,  which  had  wholly  ceased  on  the  7th,  when  he  ceased  to 
be  a  counciUor,  for  he  could  not  be  provost  when  he  was  not 
councillor.  That  position  is  confirmed  by  the  fact  that  Mills  did 
not  preside  at  the  meeting  on  the  9th,  when  Paul  alone  presided, 
and  his  title  to  preside  on  that  day  as  senior  bailie  and  chief 
magistrate  continued  till  the  election  of  provost  on  the  10th ;  he 

(a)  By  section  15,  it  is  enacted  that  no  appeal  to  the  House  of  Lords  shall 
be  allowed  from  interlocutors,  but  such  appeals  shall  be  allowed  only  from 
judgments  or  decrees  on  the  whole  merits  of  the  cause,  except  with  the  leave 
of  the  division  of  the  Judges  pronouncing  such  interlocutory  judgments,  or 
except  in  cases  where  there  is  a  difference  of  opinion  among  the  Judges  of 
said  diyision. 
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therefore  was  the  person  who  had  the  casting  vote,  and  that  vote 
being  given  to  the  respondent,  gave  him  the  election.  The  re- 
spondent  being  therefore  duly  elected  lord  provost,  he  was  entitled 
to  have  the  appellant  interdicted  from  molesting  him  m  the  exer- 
cise of  his  office.  [It  is  not  necessary  to  repeat  the  arguments 
applied  to  the  merits  of  the  election,  as  there  was  no  decision 
given  on  them  by  the  House]. 

With  respect  to  the  objections  to  the  procedure,  it  cannot  be 
doubted  that  the  Court  of  Session  had  jurisdiction  to  give  re- 
dress in  this  case.  The  respondent  avers  a  wrong  done  to  him ; 
that  he  was  duly  elected  lord  provost,  and  is  molested  by  the 
usurpation  of  his  office  by  the  appellant,  who  had  no  title  to 
assume  the  office,  and  the  respondent  seeks  to  interdict  him 
•from  so  acting.  The  Court  has  undoubtedly  jurisdiction  *64 
to  give  protection  to  the  respondent ;  but  in  what  shape  that 
protection  is  to  be  afforded  is  not  a  question  of  jurisdiction  but  of 
form,  which  the  party  has  a  right  to  choose,  and  the  Court,  it  is 
submitted,  a  right  to  adopt  and  approve.  In  cases  of  wrongful 
encroachment  on  legal  rights,  where  a  summary  remedy  is  neces- 
sary, the  procedure  by  suspension  and  interdict  is  well  recognized. 
(Erskine,  B.  iv.  tit.  3,  sect.  20 ;  Darling's  Practice,  283,  and  the 
cases  there  cited.)  The  summary  redress  by  the  Acts  of  the  7  & 
16  Geo.  2,  are  no  longer  available.  The  procedure  by  reduction 
and  declaration  would  give  the  respondeift  no  redress,  and  would 
be  wholly  inapplicable  to  this  case,  for  the  titie  is  with  the  respon- 
dent. The  only  shape,  therefore,  in  which  the  appellant  could 
obtain  redress  was  the  mode  of  proceeding  by  suspension  and 
interdict.  No  doubt  was  entertained  of  the  competency  of  this 
procedure  in  a  recent  case  of  usurpation  on  the  rights  of  a  muni- 
cipal councillor,  by  a  party  pretending  a  right  to  exclude  him. 
SeoU  V.  The  Magistrates  of  Edinburgh,  (a) 

June  13. 

The  Lord  Chancellor.  —  This  case  raises  a  question  of  the 
utmost  importance;  not  so  much  as  affecting  the  interest^  of 
the  parties  to  this  litigation,  but  as  respecting  the  general  rule, 
which,  if  not  properly  laid  down  for  the  guidance  of  the  Court 
below  in  future  cases,  may  be  extremely  prejudicial  to  the  cor- 
porations and  corporation  law  of  Scotiand.  It  has  been  con- 
sidered that  the  provisions  of  the  statutes  of  the  7  Geo.  2,  c.  16, 

(a)  1  Danl.  B.  &  M.  347  (N.  S.) 
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*56  and  16  Geo.  2,  c.  11,  giving  a  summary  *  remedy,  hf 
application  by  petition  and  complaint  to  the  Court  of  Ses- 
sion, in  questions  arising  out  of  municipal  elections,  do  not  apply 
to  the  system  of  corporations  now  established  under  the  Munici- 
pal Corporations  Reform  Act.  I  think  your  Lordships  will  find 
that  from  that  circumstance  a  course  is  likely  to  be  adopted, 
which,  if  not  properly  regulated,  may  lead  to  very  serious  con- 
sequences as  affecting  these  corporations. 

The  facts  of  the  case  which  gave  rise  to  the  present  litigation 
were  simply  these :  Upon  the  election  in  November,  1837,  in  the 
corporation  of  Glasgow,  two  persons  were  candidates  for  the  office 
of  lord  provost ;  the  votes  of  the  council  being  equal  for  each, 
the  election  came  to  be  decided  by  the  casting  vote  of  the  pre- 
siding officer.  It  was  made  a  matter  of  question,  whether  the 
lord  provost,  who  had  been  in  office  the  three  preceding  years, 
was  the  presiding  officer ;  that  is,  whether  he  continued  lord  pro- 
vost up  to  the  10th  of  November,  when  the  election  took  place, 
or  whether  he  had  ceased  to  be  lord  provost  on  the  7th  of  Novem- 
ber- If  he  had  ceased  to  be  lord  provost,  another  person  would 
be  entitled  to  preside  as  the  senior  magistrate.  The  question 
therefore  was,  whether  the  one  or  the  other  had  the  casting  vote : 
the  one  voted  for  the  one  side,  and  the  other  voted  for  the  other ; 
so  that  the  question  who  had  been  elected  lord  provost,  turned 
on  the  question  who  was  the  presiding  officer  at  that  election. 
There  was  no  possession  of  the  office  by  either  party ;  each  claimed 
to  have  been  properly  elected,  and  there  was  nothing  done  which 
could  be  said  to  put  either  party  in  possession.  Under  these  cir- 
cumstances one  of  the  parties  applied  in  the  bill  chamber  for  an 
interdict.  The  Lord  Ordinary  reported  it  to  the  inner 
*56  house,  and  the  inner  house,  upon  *an  application  for  a 
suspension  and  interdict,  granted  an  interdict  against  one 
party ;  and  that  is  the  subject  of  this  appeal.  The  first  question 
therefore  raised,  independently  of  the  merits  of  the  election,  is, 
whether  this  be  a  proper  course  of  proceeding  to  decide  upon  the 
merits  of  the  election  under  the  circumstances  which  occurred  in 
this  case. 

It  seems  to  be  a  statement  common  to  both  sides  that  there  is 
a  great  paucity  of  authorities  to  be  found  in  the  records  of  pro- 
ceedings in  the  Court  of  Session  on  this  subject ;  and  that  may 
be  accounted  for  during  the  period  anterior  to  the  3  &  4  Will.  4, 
c.  76,  when  the  statutes  of  George  II.  (a)  were  in  force.     I  find, 

(a)  7  G.  2,  c.  1(J,  and  16  G.  2,  c.  11. 
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howeyer,  that  although  there  may  be  but  few  cases,  there  seems 
to  be  no  question  as  to  certain  propositions  that  may  be  laid 
down ;  namely,  that  a  proceeding  by  suspension  and  interdict 
cannot  apply  against  a  party  in  possession  of  an  office ;  it  is 
equally  clear  that  it  is  not  applicable  to  'proceedings  prior  to  the 
election.  It  can  hardly  be  supposed  to  apply  to  any  case,  except 
where,  from  the  proceedings  at  the  election,  it  is  a  matter  of 
doubt  who  has  been  elected,  neither  party  being  in  possession  of 
the  office  which  is  the  subject  of  the  election.  But  there  is  ample 
authority  that  this  mode  of  proceeding  is  not  the  mode  to  decide 
the  question  of  election  in  a  burgh  election  at  all. 

There  is  another  class  of  cases,  indeed,  with  regard  to  which 
the  authorities  seem  consistent ;  namely,  that  where  there  is  an 
undisputed  right  to  an  office,  and  the  party  is  in  possession  of  the 
office,  it  is  not  incompetent  to  apply  this  mode  of  proceeding  for 
the  purpose  of  protecting  the  person  in  possession  of  the  office 
against  an  unauthorized  intrusion  by  a  mere  stranger ; 
*  but  your  Lordships,  I  think,  will  find  that  it  is  confined  *  57 
to  cases  where  the  title  to  the  office  is  so  clear  and  so  free 
from  doubt  that  there  is  no  question  to  be  adjudicated  upon  as  to 
the  title  to  the  office.  I  find  almost  all  these  propositions  laid 
down,  and  by  all  the  Judges,  in  the  case  of  Orr  v.  Vallance,,  (a) 
(in  1831).  The  Lord  Justice  Clerk  in  that  case  says :  "  I  have 
a  clear  opinion  that  this  application  (for  suspension  and  interdict) 
is  incompetent.  I  apprehend  that  there  is  no  point  more  thor- 
oughly fixed  than  that  there  is  no  process  for  reviewing  proceed- 
ings of  town  councils  filling  up  a  vacancy,  real  or  supposed,  other 
than  by  petition  and  complaint,  or  reduction."  Petition  and 
complaint  do  not  apply  now  to  the  corporations  in  Scotland. 
'*  Then  what  is  the  nature  of  this  ?  It  is  in  form,  no  doubt,  a 
complaint  against  the-  actings  of  this  person .  Vallance  as  chief 
magistrate ;  but  what  is  put  in  issue  is  the  validity  of  the  election 
by  the  town  council,  and  we  have  the  regular  minutes  of  the 
election  as  an  appendix  to  the  bill.  If  we  could  sustain  such 
applications  under  the  miserable  cover  that  they  are  only  against 
the  actings  of  the  man,  there  would  be  no  case  in  which  the  same 
sort  of  argument  might  not  be  used  to  sanction  a  bill  of  this  kind, 
instead  of  a  complaint  or  reduction,  in  which  it  is  a  fundamental 
principle  that  the  council,  one  and  all,  must  be  called.  It  is  not 
necessary  to  enter  into  the  question  whether  all  the  parties  are 

(a)  10  Shaw  k  D.  93. 
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called,  for  on  the  incompetency  alone  I  think  the  bill  must  be 
refused."  Lord  Glenlee  said :  ^^  I  am  of  the  same  opinion.  If 
Dods"  —  the  party  who  was  unquestionably  in  possession  of  the 
office  — "  had  applied,  it  would  have  been  a  different  case ;  but 

the  complainers  Had  no  title  in  them,  and  we  must  first 
•68    *of  all  enter  into  the  consideration  of  the  merits  of  the 

election,  which  is  incompetent  in  the  present  shape."  [His 
Lordship  having  read  the  concurring  opinions  of  Lord  Cbinglette 
and  Lord  Meadowbank,  said :]  It  is  impossible  that  any  doctrine 
can  be  laid  down  more  distinct  in  itself  or  more  directly  appli- 
cable to  the  present  cause.  They  say  that  that  Court  cannot  try 
the  merits  of  an  election  in  a  proceeding  by  suspension  and  inter- 
dict. But  that  case  is  supposed  to  have  been  interfered  with  by 
the  case  of  Watson  v.  The  Commisnoners  of  Police  of  Glasgow^  (a) 
which  took  place  in  the  following  year  (1832).  The  circum- 
stances of  that  case  are  by  no  means  similar.  It  was  not  a  burgh 
election.  The  learned  Judges  took  a  distinction  between  the  two 
cases,  recognizing  to  the  full  extent  the  doctrine  laid  down  in 
Orr  V.  Vallance ;  the  Lord  Justice  Clerk  saying,  "  The  case  of 
Vallance  is  in  no  respect  parallel  to  the  present;  the  former 
referring  to  a  burgh  election,  as  to  which  there  must  be  either  a 
petition  and  complaint,  or  a  reduction." 

At  an  earlier  date  than  those  cases  (in  1825),  was  the  case  of 
Drysdale  v.  The  Mdffistrates  of  KirkcUch/^  (6)  the  'facts  of  which 
are  not  similar  to  the  present ;  it  is  only  valuable  for  the  doctrine 
laid  down,  ^^  That  where  a  question  of  right  to  an  office  is  in  dis- 
pute, a  declarator  is  necessary ;  and  that  a  suspension  and  inter- 
dict is  the  proper  form  for  complaining  of  any  interference  or 
molestation  in  the  exercise  of  an  office,  the  right  to  which  does 
not  require  to  be  declared."  Up  to  the  time  at  which  it  was 
declared  that  the  summary  proceedings  under  the  statutes  of 

George  II.  were  not  applicable  to  the  present  state  of  Scotch 
*  59    burghs,  there  does  not  appear  to  have  been  any  difference  *  of 

opinion  amongst  the  learned  Judges  there,  that  the  question 
of  an  election  in  buighs  could  not  be  tried  by  suspension  and 
interdict. 

After  it  was  found  that  that  mode  of  proceedmg  was  not  appli- 
cable, it  appears  to  me  that  an  attempt  has  been  made,  or  rather 
a  disposition  has  been  manifested,  to  introduce  a  mode  of  pro- 
ceeding which  was  not  considered  as  competent  before  that  time« 

(a)  Fac.  Coll.  10  March,  1S32.  (&)  4  Shaw  &  D.  658. 
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Now,  upo)i  all  the  cases  to  which  I  have  referred,  nothing  can  be 
more  dear  than  this  proposition,  that  where  a  party  was  in  pos- 
session of  an  office,  his  title  to  that  office  could  not  be  questioned 
hy-  proceedings  of  suspension  and  interdict ;  that  it  was  necessary 
to  proceed  by  process  of  reduction  of  declarator.  There  are 
obvious  reasons,  to  which  I  shall  presently  advert,  which  show 
bow  utterly  incompetent  a  proceeding  of  suspension  and  interdict 
would  be  to  effect  the  object  in  view.  But  I  am  now  referring 
to  it  only  for  the  purpose  of  showing  that,  up  to  the  year  1881, 
no  doubt  was  entertained  that  suspension  and  interdict  was  not 
applicable  to  that  state  of  things.  Previous  to  this  very  elec- 
tion, one  of  the  circumstances  which  gave  rise  to  the  election  of 
Lord  Provost,  was  the  election  of  one  of  the  councillors  of  the 
name  of  M'Gavin ;  and  your  Lordships  will  find,  by  referring  to 
the  report  of  M^O-avin^s  Case^  (a)  which  was  argued  during  the 
last  session,  that  M'Gravin  was  actually  elected,  —  actually  then 
in  possession  of  his  office.  Those  who  questioned  his  right  to  be 
a  councilman  depending  upon  a  supposed  defect  in  the  list  of 
electors,  applied  for  a  process  of  suspension  and  interdict.  The 
Judges  thought,  under  the  circumstances,  it  was  not  a  case 
in  which  they  ought  to  grant  an  *  interdict,  but  they  sus-  *  60 
tained  the  competency  of  the  proceeding ;  so  that  in  M^  Q-av^ 
ifC%  CcLse  they  sustained  the  competency,  although  the  proceed- 
iiig  hy  suspension  and  interdict  was  applied  to  a  party  actually  in 
possession  of  his  office,  which  in  the  three  cases  I  have  mentioned 
was  considered  by  all  the  Judges  as  a  totally  incompetent  pro- 
ceeding for  the  purpose  of  questioning  the  title  of  a  person  in 
possession  of  an  office. 

Such  is  the  state  of  the  authorities ;  now  for  one  moment 
let  me  call  your  Lordships'  attention  to  the  effect  of  proceeding 
by  the  process  of  suspension  and  interdict.  The  result,  and  the 
only  result  of  it,  can  be  to  prohibit  one  party,  the  party  against 
whom  it  is  directed,  from  exercising  the  functions  of  an  office 
which  he  either  is  in  possession  of,  or  which  he  claims  the  right 
to  exercise ;  it  decides  nothing  as  to  the  right  of  election.  It 
may  prevent  one  man  from  exercising  the  duties  of  the  office, 
but  it  does  nothing  towards  putting  any  other  person  in  his 
place ;  an  observation  which  occurred  to  me  when  your  Lord- 
ships were  considering  the  case  of  Monteiih  v.  M^  Gavins  and  was 
strongly  exemplified  by  what  had  then  taken  place,  but  had  not 
then  been  brought  imder  your  Lordships'  consideration. 

(a)  Monteitii  v,  M'Gavin,  5  CI.  &  Fin.  459  :  3  Shaw  &  M'L.  290. 
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The  only  means  of  trying  the  right  of  parties  to  any 'oflSce  in  a 
corporation,  must  be,  first  of  all,  to  try  the  right  of  the  party  in 
possession,  and  then  by  some  process  to  try  the  right  of  the  party 
who  claims  to  stand  in  his  place.  The  proceeding  by  suspen- 
sion and'interdict  may  do  the  one,  —  it  may  undoubtedly  displace 
the  party  in  possession,  not  by  depriving  him  of  the  oflBce,  but  by 
prohibiting  him  from  exercising  the  functions  of  the  office.  It 
does  not  declare  that  any  other  person  ought  to  be  elected 

*  61    in  *  his  place,  but  prohibits  the  individual  from  exercising 

the  functions  of  the  office.  It  is  not,  therefore,  surprising 
that  the  learned  Judges,  up  to  the  time  when  the  difficulty  arose 
with  respect  to  the  Statute  7  Geo.  2,  c.  16,  considered  that  the 
proceeding  of  suspension  and  interdict  was  wholly  inapplicable 
for  the  purpose  of  trying  the  right  to  an  office.  In  the  present 
case,  it  is  true  that  the  party  against  whom  the  process  was 
addressed  cannot  be  considered  as  in  possession  of  the  office; 
because,  a  question  having  arisen  as  to  the  mode  of  election,  both 
parties  having  claimed  to  be  in  possession  of  the  office,  in  point 
of  law  it  may  be  considered  that  neither  of  them  is  actually  so. 
Now,  if  the  learned  Judges  adopted  this  course  of  proceeding 
with  the  intention  of  deciding  which  of  the  two  was  reaUy  the 
lord  provost  of  Glasgow,  then  they  did  that  which  in  the  cases 
of  Ott  v.  Vallancey  Drt/sdcUe  v.  The  Magistrates  of  Kirhaldyy  and 
Watson  V.  The  Police  Commissioners  of  Glasgow^  to  which  I  have 
referred,  the  Judges  themselves  stated  distinctly  that  it  was  not 
competent  for  them  to  do  upon  that  proceeding,  because  it  would 
then  be  a  proceeding  to  adjudicate  upon  the  merits  of  an  election 
in  a  case  of  suspension  and  interdict.  But  if  they  went  on  the 
ground  that  this  is  a  mere  intrusion,  by  a  stranger,  on  the  office 
of  a  party  properly  elected,  they  could  never  come  to  that  con- 
clusion without  adjudicating  that  the  other  party  had  been  first 
properly  elected,  and  then  to  treat  the  other  as  a  stranger  intrud- 
ing. They  could  not  so  treat  him  without  considering  the  merits 
of  the  election.  It  is  perfectly  clear  that  they  would  have  first 
to  adjudicate  on  the  merits  of  the  election,  and  then  to  treat  the 
other  party  as  a  mere  intruder.     But  that  applies  only  where  the 

party  is  actually  in  possession ;  and  if  one  party  is  not  in 

*  62    *  possession,  no  more  is  the  other  party.    I  apprehend  it 

is  extremely  difficult  to  explain  the  course  that  has  been 
adopted,  upon  the  supposition  that  they  were  acting  upon  that 
which  is  recognized  as  a  competent  mode  of  proceeding  for  pro- 
tecting a  party  actually  in  possession  of  an  office,  against  the 
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tmautborized  intrusion  of  a  stranger.  But  if,  on  the  other  hand, 
they  exercised  a  discretion  as  to  the  merits  of  an  election,  it  must 
have  been,  in  their  opinion,  a  matter  free  from  all  doubt  that  the 
party  upon  whose  account  they  allowed  the  suspension  and  inter- 
dict was  the  party  duly  elected. 

It  is  not  my  intention,  in  the  view  I  take  of  this  case,  to  give 
any  opinion  as  to  the  merits  of  the  election ;  but  to  this  extent  I 
think  your  Lordships  are  bound  to  attend  to  what  took  place. 
It  cannot  be  considered  a  matter  free  from  doubt  and  difficulty 
which  of  the  parties  should  be  held  to  have  been  duly  elected, 
the  point  turning  upon  the  construction  of  the  Act,  as  it  is  con- 
tended for  by  the  appellant,  being  that  the  lord  provost  for  the 
time  being,  who  by  the  Act  is  to  remain  in  possession  of  his  office 
three  years,  is,  according  to  his  construction,  to  go  out  of  office 
at  the  anniversary  of  the  day  of  election ;  whereas  the  argument 
on  the  other  side  is,  that  he  is  to  remain  three  municipal  years  in 
the  office,  and  that  he  shall  retain  his  office  till  his  successor  is 
appointed.  There  appear  difficulties  enough  on  either  side,  upon 
considering  the  different  clauses  of  the  Act,  —  difficulties,  which 
the  Judges  of  the  Court  of  Session  can  hardly  have  considerefd 
before  they  came  to  the  conclusion  that  there  was  no  question  at 
all  to  discuss  between  the  parties  ;  but  if  there  was  any  question 
to  be  discussed  between  the  parties,  then  they  were  adjudi- 
cating upon  the  right  of  election,  and  were  in  a  cause  *  of  *  68 
suspension  and  interdict  deciding  which  of  these  two  parties 
had  been  properly  elected  lord  provost,  contrary  to  all  preced- 
ing authorities,  and  contrary  to  the  doctrine  which  has  been  acted 
upon  in  all  the  cases  to  which  I  have  referred.  That  is  the  state 
of  the  contest  between  these  parties.  The  Court  of  Session  has, 
by  an  interlocutor  upon  a  bill  of  suspension  and  interdict,  pro- 
hibited the  one  party  from  exercising  the  duties  of  the  office,  and 
put  no  other  party  in  possession  of  the  office,  leaving  the  town  of 
Glasgow  just  as  much  without  a  lord  provost  by  any  adjudication 
of  right  as  it  was  before. 

It  was  urged  at  your  Lordships'  bar  that  great  inconvenience 
would  arise  from  interfering  with  the  interlocutor,  inasmuch  as 
it  would  leave  the  parties,  and  all  those  interested  in  the  affairs 
of  the  corporation,  in  a  state  of  uncertainty  as  to  who  was  lord 
provost.  It  is  perfectly  true  that  great  inconvenience  must  arise 
from  this  state  of  things.  But  in  a  question  which  affects  all  the 
corporations  of  Scotland,  and  which  therefore  it  is  of  the  utmost 
importance  to  have  rightly  understood  at  the  earliest  period,  — 
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after  the  question  has  arisen,  no  inconyenience  that  may  arise 
to  any  particular  corporation  ought  to  induce  your  Lordships  to 
take  a  course  that  might  be  productive  of  mischief  to  the  general 
administration  of  the  affairs  of  corporations.  Would  no  incon- 
venience arise  from  sustaining  the  interdict  that  has  been  pro* 
nounced  ?  It  is  admitted  that  it  is  no  adjudication  upon  the  right 
to  the  office ;  but  it  is  said,  if  the  party  had  not  appealed,  and 
therefore  if  the  process  had  gone  on  in  the  usual  course,  it  was 
essentially  necessary,  according  to  the  rules  laid  down  for  that 
purpose,  that  within  a  certain  number  of  days  a  suit  should 

*  64   be  instituted.    But  that  suit  would  only  have  been  "a  *  more 

formal  way  of  calling  for  the  same  species  of  interference 
by  interdict,  which  had  been  already  made  by  the  Lord  Ordinary 
in  the  bill  chamber ;  that  would  leave  the  matter  just  where  it 
was.  It  is  said  that  the  Judges  might  have  called  upon  the 
parties  to  adopt  proper  proceedings,  by  which  a  proper  adju- 
dication might  have  been  obtained.  If  your  Lordships  think 
that  this  interdict  ought  not  to  stand,  it  will  be  competent  to 
either  party  to  adopt  those  proceedings  which  may  lead  to  an 
adjudication  upon  the  question  of  right ;  nor  am  I  aware  that 
any  time  will  be  saved  in  coming  to  a  final  conclusion  as  to  who 
is  lord  provost  of  Glasgow,  by  your  Lordships'  adopting  either 
the  one  course  or  the  other.  I  have  referred  to  the  principal 
authorities  which  have  been  cited  as  impeaching  the  competency 
of  the  proceedings  by  suspension  and  intei^dict.  But  if  that  had 
been  a  recognized  course  of  proceeding,  that  is,  if  the  Court  had, 
by  means  of  this  summary  process,  the  power  of  deciding  ques- 
tions upon  controverted  elections  without  the  delay  of  a  regular 
suit  for  that  purpose,  one  would  be  inclined  to  ask,  why  was  that 
siunmary  proceeding  given  by  the  Statute  of  Geo.  2?  If  any 
summary  process  already  existed,  why  give  that  summary  process 
in  addition,  by  petition  of  complaint?  Nothing  can  be  more 
rapid  than  the  proceeding  by  suspension  and  interdict ;  and  if  it 
is  competent  for  the  judges  by  that  proceeding  to  adjudicate  upon 
the  merits  of  an  election,  it  could  not,  in  point  of  rapidity,  be 
improved  upon  by  any  other  mode  of  proceeding.  It  is  evident, 
therefore,  that  it  was  not  known  at  that  time  that  there  were 
already  existing  in  the  Court  of  Session,  means  of  deciding  by 
summary  process,  and  therefore  the  statute  gave  a  mode  of  pro- 
ceeding by  petition  of  complaint. 

*  65       *  My  Lords,  two  cases,  and  two  only,  have  been  cited  as 

interfering  with  the  doctrine  laid  down  by  the  learned 
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Judges    in  the  case  I   have  referred  to.     The  first  is  that  of 
Chalmer  v.   The  Magistrates  of  Edinfmrgh;  (a)  but  that  case 
does  not  appear  on  examination  to  be  one  which  can  have  any 
influence  upon  your  Lordships'  judgment  in  the  present  instance. 
It  was  not  a  burgh  election,  which,  according  to  the  doctrine  of 
the  learned  Judges  already  adverted  to,  makes  a  distinction 
between  that  and  the  other  cases ;  nor  was  it  an  original  applica- 
tion to  the  Court  of  Session  to  interfere  with  the  existing  right 
by  suspension  and  interdict.    It  was  a  process  of  suspension  and 
interdict,  it  is  true ;  but  it  was  an  appeal  to  the  Coiurt  of  Session 
from  the  adjudication  of  the  magistrates  of  Edinburgh,  who  had 
decided  upon  an  election  matter  subject  to  their  jurisdiction: 
therefore,  although  the  proceeding  was  undoubtedly  by  suspen- 
sion and  interdict,  it  was  a  proceeding   of  such   a  nature  as 
prevents  it  from  being  an  authority  in  favour  of  the  present 
proceeding.     One  cannot,  however,  but  observe  in  that  case 
something  contrary  to  what  is  laid  down  generally  as  applicable 
to  all  cases  of  proceeding  by  suspension  and  interdict ;  namely, 
that  it  was  a  proceeding  against  the  party  actually  possessed  of 
the  office.    It  might,  therefore,  well  be  a  question,  if  the  case  was 
material  to  the  present  purpose,  whether  that  decision  would  not 
be  liable  to  be  impeached  upon  the  ground  of  its  being  a  proceed- 
ing by  interdict  against  the  party  actually  in  possession  of  the 
office.     The  other  case  referred  to  is  Crray  v.  The  Magistrates  of 
Anstruther  Wester.  (6)     That  is  a  case  which,  so  far  from 
being  applicable  to  the  present,  was  a  case  where  *  the  pro-   *  66 
ceeding  was  by  petition  and  complaint,  under  the  Statute 
of  7  Geo.  2,  c.  16. 

My  Lords,  it  may,  perhaps,  be  found  necessary,  if  the  Court  of 
Session  has  lost  the  jurisdiction  given  to  it  by  the  Statute  of  7 
Geo.  2,  and  is  incapable  of  administering  justice  in  the  case  of 
controverted  elections  in  burghs  in  Scotland  by  summary  pro- 
ceeding, that  the  legislature  should  interfere,  in  order  that  the 
Court  of  Session  should  have  the  summary  power  given  to  it 
which  it  had  under  the  Statute  of  Geo.  2,  and  which  it  appears 
it  has  lost,  with  reference  to  the  existing  corporations  of  Scot- 
land. Whether  that  ought  or  ought  not  to  be  done,  is  not  now 
the  matter  for  consideration ;  but  the  circumstance  of  the  Court 
having  lost  the  power  under  that  statute,  can  be  no  reason  why 
the  power  should  be  exercised  under  a  jurisdiction  which  it 

(a)  Mor.  1868  (1782).  Q>)  Fac.  Coll.  29  June,  1819. 

[47] 


*  66  CASES  IN  THE  HOUSE  OF  LORDS. 

appears,  at  the  time  when  the  Municipal  Corporations  Reform 
Act  wras  passed/ was  found  incompetent,  and  over  and  over  again 
declared  to  be  incompetent,  for  the  purpose  of  trying  elections  in 
burghs  in  Scotland.  It  is  impossible  that  justice  can  be  done  by 
this  course ;  it  is  wholly  incompetent  to  carry  into  effect  that 
which  must  be  the  object  of  every  Court,  in  interfering  with 
questions  as  to  the  validity  of  these  elections.  But  then  another 
strong  reason  against  your  Lordships'  sanctioning  a  proceeding 
of  that  character,  is  this :  that  there  are  already  modes  of  pro- 
ceeding which,  although  not  summary,  are  calculated  to  meet 
every  possible  case  that  can  arise.  If  the  party  is  improperly  in 
possession  of  an  office,  it  is  not  a  matter  of  dispute  that  the 
Court  of  Session  has  jurisdiction  by  process  of  reduction  to 
displace  him  from  that  office.    If  the  party  be  not  actually  in 

possession  of  that  office,  then  there  is  nothing  to  reduce. 
*  67    If  a  question  arises,  which  of  two  parties  is  *  properly 

elected,  then  the  proceeding  by  process  of  declarator  is, 
beyond  all  question,  competent  and  suited  to  the  purpose  of 
enabling  the  Court  of  Session  to  ad  udicate  between  the  parties, 
and  to  say  which  of  the  two  is  to  be  considered  as  properly 
exercising  the  duties  and  functions  of  the  office.  It  is  very  true 
that  these  are  not  summary  proceedings ;  but  it  is  equally  true, 
as  I  apprehend,  and  not  disputed  on  either  side  at  the  bar,  that, 
coupled  with  these  proceedings,  the  proceeding  by  suspension 
and  interdict  might  very  well  be  applied ;  so  that,  pending  the 
proceeding  in  which  ultimate  adjudication  was  to  take  place,  the 
Court  might,  in  the  mean  time,  by  virtue  of  this  process  of  sus- 
pension and  interdict,  regulate  as  to  the  party  who  should  happen 
to  be  in  possession  of  the  office.  Whether  that  be  or  be  not  a 
course  of  proceeding  consistent  with  the  practice  of  the  Court  of 
Session,  it  is  not  necessary  at  present  to  consider ;  it  was  repre- 
sented at  the  bar,  and  I  find  it  referred  to  as  the  recognized 
practice  in  some  of  the  cases  to  which  I  have  adverted.  The 
present  question  is,  whether  it  is  a  wholesome  practice  that  in 
the  present  case  the  Court  of  Session  should  proceed  by  sus- 
pension and  interdict  only. 

There  is  another  point  to  which  I  shall  have  to  call  your  Lord- 
ships' attention.  But  upon  the  merits  of  the  case,  considering 
that  this  is  a  question  at  least  difficult  to  be  decided,  which  of 
these  two  parties  is  properly  elected,  —  and  therefore  a  question 
in  which  the  proceeding  by  interdict  cannot  be  supported  upon 
the  ground  of  its  being  a  mere  intrusion  upon  an  office  of  which 
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some  other  person  is  clearly  and  legally  in  possession,  —  I  should 
advise  your  Lordships  not  to  sanction  a  proceeding  which,  if  acted 
upon  by  the  Court  of  Session  in  Scotland,  must  obviously 
lead  to  serious  consequences.  *  It  has  been  objected  that  *  68 
this  appeal  is  incompetent,  because  this  is  not  a  final  adjudi-  .,. 
cation  between  the  parties,  and  under  the  statute  no  appeal  lies 
from  an  interlocutory  order.  The  very  general  terms  used  in  the 
statute  (a)  prohibiting  appeals  against  interlocutory  orders,  no 
doubt,  have  created  considerable  difficulty  in  several  cases  which 
have  occurred ;  and  it  is  often  matter  of  diflBculty  to  ascertain 
within  the  meaning  of  that  Act  whether  a  particular  proceeding 
is  to  be  considered  as  interlocutory  or  not.  From  the  best  infor- 
mation I  have  been  able  to  obtain  as  to  the  nature  of  this 
proceeding,  it  cannot  be  considered  an  interlocutory  proceeding. 
It  is  a  preliminary  proceeding,  it  is  true,  but  it  is  final  as  far  as 
that  proceeding  itself  is  concerned,  the  proceeding  being  by 
application  made  ex  parte  in  the  first  instance  to  the  Lord 
Ordinary,  in  the  bill  chamber,  stating  the  case  and  praying  for  an 
interdict ;  it  prays  that  the  Lord  Ordinary  may  pass  the  bill  and 
grant  the  interdict.  If  he  passes  the  bill  and  gtants  the  interdict, 
as  far  as  passing  the  bill  is  concerned,  it  is  merely  an  authority 
for  a  more  regular  proceeding  being  commenced ;  but  it  is  final  : 
he  may  refuse  the  bill,  and  if  he  refuses  the  bill  nothing  farther 
can  be  done  in  that  proceeding ;  but  the  party  may  apply  again 
to  the  same  or  to  another  Lord  Ordinary,  for  letters  of  suspension 
and  interdict.  In  considering  whether  this  is  final  or  not,  and 
whether  it  is  a  subject  [of  appeal  or  not,  you  must  suppose  the 
Lord  Ordinary  either  to  decide  the  one  way  or  the  other :  sup- 
pose he  refuses  the  bill,  that  may  be  productive  of  the  greatest 
possible  evil  to  the  parties  ;  but  the  opinion  of  the  Lord  Ordinary 
is  final ;  that  is,  he  refuses  the  interdict,  because  that  is  the  effect 
of  his  refusing  the  bill ;  and  he  denies  to  the  party  the 
opportunity  of  *  pursuing  that  remedy  at  least,  though  he  *  69 
may  adopt  some  other,  or  may  again  apply  to  the  Court  for 
a  Bimilar  remedy. 

It  seems  hardly  necessary  to  consider  this  any  further,  because 
I  find  by  reference  to  a  case  which  I  believe  was  referred  to  in 
the  argument,  that  your  Lordships  have  entertained  appeals  upon 
proceedings  of  this  kind.  I  find,  in  the  case  of  Scott  v.  Brodie  (6) 
{ya  1803),  that  the  Lord  Ordinary  had  passed  the  bill  and  granted 

(a)  48  G.  3,  c.  151.  (6)  Fac.  Coll.  (1803). 

VOL.  Til.  4  r  49  1 


*  69  CASES  IN  THE   HOUSE  OF  LORDS. 

the  interdict.  That  was  the  subject  of  an  application  to  the  Court 
of  Session,  which  sustained  the  bill,  but  varied  the  terms  of  the 
interdict ;  so  that  there  was  the  order  of  the  Lord  Ordinary  con- 
firmed,  as  to  the  principal  part,  by  the  Judges  of  the  Court  of 
Ses^on.  The.  interdict  was  in  some  degree  altered ;  that  was 
made  the  subject  of  appeal  to  your  Lordships'  House.  Now,  that 
was  in  precisely  the  same  terms  as  the  present,  for  all  material 
purposes  ;  for,  although  here  the  Lord  Ordinary  did  not  himself 
originally  exercise  a  jurisdigtion,  but  reported  the  case  to  the 
inner  house,  and  the  bill  was  in  the  first  instance  passed  and  the 
interdict  granted  by  them,  yet  it  was  in  that  case  the  order  of 
the  Court  of  Session  passing  the  bill  and  granting  an  interdict, 
that  was  made  the  subject  of  an  appeal  to  this  House.  I  do  not 
apprehend,  therefore,  that  your  Lordships  will  feel  any  difficulty 
in  exercising  your  jurisdiction  in  this  case,  and  that  you  will  not 
consider  that  it  is  taken  away  by  the  Act  of  Parliament,  inasmuch 
as  the  proceeding,  though  preliminary,  is  a  proceeding  complete 
in  itself,  and  therefore  it  is  to  all  intents  and  purposes  within  the 
meaning  of  the  Act  a  final  adjudication,  upon  which  an  appeal  will 

lie  to  thia  Ho'use  upon  the  provisions  of  the  Act. 
*  70  *  I  by  no  means  wish  to  be  understood  as  giving  any  opin- 
ion as  to  whether  a  jurisdiction  exists  by  suspension  and 
interdict  in  other  cases ;  it  is  a  question  of  practice  which  is  much 
better  left  to  those  who  are  familiar  with  the  practice  of  the  Court 
of  Session.  But  looking  at  the  authorities  which  are  to  be  found 
in  the  books,  and  finding  this  to  be  a  question  in  which  an  inter- 
dict could  not  be  granted  without  an  adjudication  upon  the  merits 
of  the  election,  and  finding  that  all  the  Judges  have  laid  down,  in 
the  case  to  which  I  have  referred,  that  it  is  not  competent  in  pro- 
ceeding by  suspension  and  interdict  to  adjudicate  upon  the  merits 
of  the  election,  I  think  your  Lordships  will  adopt  the  safest  course 
by  not  sanctioning  a  proceeding  which  may  lead  to  dangerous  con- 
sequences, and  which  is  contrjiry  to  all  the  authorities  to  be  found 
in  the  books ;  but  that  your  Lordships  will  adopt  a  much  safer 
course  by  remitting  it  to  the  Court  of  Session  to  consider  what  is 
the  best  course  to  be  taken  in  these  cases,  but  not  permitting  them 
to  interfere  with  the  merits  of  an  election  upon  a  proceeding  by 
suspension  and  interdict.  The  best  way  to  effect  that  object,  I 
submit  to  your  Lordships,  will  be  to  reverse  the  interlocutor  pass- 
ing the  bill  and  granting  the  interdict,  which  has  been  pronounced 
in  the  Court  below. 
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The  order  made  was,  that  the  interlocutors  complained  of  be 
reversed,  and  that  the  cause  be  remitted  back  to  the  Court  of 
Session,  with  instructions  to  refuse  the  bill  of  suspension,  and  to 
do  otherwise  therein  as  may  be  just  and  consistent  with  this 
judgment. 


BIGNOLD  V.  SPRINGFIELD,  In  re  Norwich  Charities. 

1837. 

Samuel  Bignold  and  Another Appellants, 

Thomas  Osborn  Springfield  and  Others   .     .     .    Respondents. 

Statute —  Construction  of  Charities*    Jurisdiction,     Competency  of 

Appeal. 

By  Act  5  &  6  Will.  4,  c.  76,  §  71,  it  is  enacted  that  all  the  estate  and  inter- 
est of  such  bodies  corporate,  or  members  thereoj^,  as  were  seised  or  pos- 
sessed of  any  real  or  personal  estate  in  trust  for  charitable  uses,  should, 
in  respect  of  such  uses  and  trusts,  continue  in  the  persons,  who  at  the  time 
of  passing  the  Act  (18S5)  were  such  trustees,  until  the  1st  day  of  August, 
1836,  or  until  Parliament  should  otherwise  order,  and  should  thereupon 
utterly  cease  and  determine :  provided  that,  if  Parliament  should  not  other- 
wise direct  on  or  before  the  said  1st  of  August,  the  Lord  Chancellor  or 
Lords  Coinmissioners  of  the  Great  Seal  should  make  such  orders  as  they 
should  see  fit,  for  the  administration,  subject  to  such  charitable  use3  and 
trust  a£  aforesaid,  of  the  said  charity  estates  and  funds.  Parliament  did 
not  pass  any  subsequent  Act  on  the  subject  before  the  1st  of  August,  1836. 

Held^  that  the  admihistration  of  the  charity  estates  and  funds  did  not  con- 
tinue in  the  persons  so  described,  after  the  1st  of  August,  1836  ;  and  that 
it  was  competent  to  the  Lord  Chancellor,  after  that  day,  to  make  orders 
for  the  appointment  of  new  trustees  for  their  administration. 

Orders  made  by  the  Lord  Chancellor  in  the  matter  of  such  charitable  estates 
and  funds,  by  virtue  of  the  said  Act  and  of  the  Act  52  Geo.  3,  c.  101, 
which  last  gives  an  appeal  to  the  House  of  Lords,  are  subject  to  such 
appeal. 

Whetiier  orders  made  by  virtue  of  the  Act  5  &  6  Will.  4,  c.  76,  alone,  are 
subject  to  appeal,  qu(zre, 

April  24,  1837.    February  10,  21.    June  25.     August  5,  1839. 

At  the  time  of  passing  the  Act  of  Parliament  of  the  5th  &  6th 
Will.  4,  c.  76,  entitled,  "  An  Act  to  provide  for  the  regulation  of 
Manicipal  Corporations  in  England  and  Wales,"  the  corporate 
body  of  the  city  of  Norwich,  or  some  members  thereof  in  their 
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corporate  capacity,  stood  solely,  or  together  with  other  persons 
elected  solely  by  such  body  corporate  or  solely  by  some  par- 

*  72    ticular  *  number  of  its  members,  seised  or  possessed  for  some 

estate  or  interest  in  various  hereditaments,  sums  of  money, 
chattels,  securities  for  money,  and  other  personal  estate,  pro- 
ducing an  annual  income  of  about  8000^,  in  trust  for  various 
charities. 

The  71st  section  of  the  said  Act  is  as  follows  : 

"  And  whereas  divers  bodies  corporate  now  stand  seised  or  pos- 
sessed of  sundry  hereditaments  and  personal  estate,  in  trust,  in 
whole  or  in  part,  for  certain  charitable  trusts ;  and  it  is  expedient 
that  the  administration  thereof  be  kept  distinct  from  that  of  the 
public  stock  and  borough  fund ;  be  it  enacted,  that  in  every 
borough  in  which  the  body  corporate,  or  any  one  or  more  of  the 
members  of  such  body  corporate  in  his  or  their  corporate  capacity, 
now  stands  or  stand  solely,  or  together  with  any  person  or  per- 
sons elected  solely  by  such  body  corporate  or  solely  by  any  par- 
ticular number,  class,  or  description  of  members  of  such  body 
corporate,  seised  or  possessed,  for  any  estate  or  interest  whatso- 
ever, of  any  hereditaments,  or  any  sums  of  money,  chattels, 
securities  for  money,  or  any  other  personal  estate  whatsoever,  in 
whole  or  in  part,  in  trust  or  for  the  benefit  of  any  charitable  uses 
or  trusts  whatsoever,  all  the  estate,  right,  interest,  and  title,  and 
all  the  powers  of  such  body  corporate,  or  of  such  member  or 
men^bers  of  such  body  corporate,  in  respect  of  the  said  uses  and 
trusts,  shall  continue  in  the  persons  who  at  the  time  of  the  pass- 
ing of  this  Act  are  such  trustees  as  aforesaid,  notwithstanding 
that  they  may  have  ceased  to  hold  any  office  by  virtue  of  which 
before  the  passing  of  this  Act  they  were  such  trustees,  until  the 
1st  day  of  August,  1836,  or  until  Parliament  shall  otherwise 
order,  and  shall  immediately  thereupon  utterly  cease  and 

♦  73    determine :  provided  *  always,  that  if  any  vacancy  shall  be 

occasioned  among  the  charitable  trustees  for  any  borough 
before  the  said  1st  day  of  August,  it  shall  be  lawful  for  the  Lord 
High  Chancellor  or  Lords  Commissioners  of  the  Great  Seal  for 
the  time  being,  upon  petition  in  a  summary  way,  to  appoint 
another  trustee  to  supply  such  vacancy ;  and  every  person  so 
appointed  a  trustee  as  last  aforesaid,  shall  be  a  trustee  until  the 
time  at  which  the  pei*son  in  the  room  of  whom  he  was  chosen 
would  regularly  have  ceased  to  be  a  trustee,  and  he  shall  then 
cease  to  be  a  trustee :  provided  also,  that  if  Parliament  shall  not 
[52] 
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otherwise  direct  on  or  before  the  said  1st  day  of  August,  1836, 
the  Lord  High  Chancellor  or  Lords  Commissioners  of  the  Great 
Seal  shall  make  such  orders  as  he  or  they  shall  see  fit  for  the 
administration,  subject  to  such  charitable  uses  or  trusts  as  afore- 
said, of  such  trust  estates." 

On  the  16th  of  August,  1836,  the  appellants  presented  their 
petition  to  the  Lord  Chancellor,  by  their  description  of  "  two  of 
the  inhabitants  of  the  city  of  Norwich,  and  also  two  of  the  per- 
sons who  at  the  time  of  the  passing  of  the  Act  of  Parliament 
(the  said  Act)  were  members  of  the  body  corporate,  called  the 
mayor,  sheriffe,  citizens,  and  commonalty  of  the  city  of  Norwich, 
on  behalf  of  themselves  and  all  other  the  persons  who  at  the 
time  of  the  passing  of  the  said  Act  were  members  of  and  con- 
stituted such  body  corporate."  The  petition,  which  was  entitled, 
"  In  Chancery ;  in  the  matter  of  the  charitable  estates  and  funds 
heretofore  vested  in  the  mayor,  sheriffs,  citizens,  and  commonalty 
of  the  city  of  Norwich,  as  trustees  for  charitable  purposes,"  and 
which  was  certified  and  allowed  by  his  Majesty's  Attorney-Gen- 
eral, under  the  provisions  of  the  Act  authorizing  the  Court 
to  give  summary  relief  *  by  petition  in  cases  of  abuses  of  *  74 
charitable  trusts  (a),  set  forth  the  said  section  of  the  Act 
6  &  6  Will.  4,  c.  76,  and  stated  that  at  the  passing  thereof  there 
were  vested  in  the  corporation  of  Norwich,  or  some  of  its  mem- 
bers in  their  corporate  capacity,  various  estates,  &c.,  in  trust  for 
various  charities ;  all  which  were  stated  to  be  detailed  in  the 
27th  volume  of  the  reports  of  the  charity  commissioners^  to 
which  reference  was  made ;  that  the  said  corporation  was  com- 
posed of  the  mayor,  who  was  an  alderman,  twenty-three  other 
aldermen,  two  sheriffs,  —  one  of  whom  was  one  of  the  twenty- 
three  aldermen,  —  and  sixty  common  councilmen,  making  in  all 
eighty-five  persons,  two  of  whom  had  recently  died ;  that  peti- 
tioners were  two  of  the  aldermen ;  that  consequently  under  the 
said  Act,  as  they  were  advised,  all  the  said  charitable  estates  and 
properties  became  and  continued  in  the  survivors  of  the  said 
eighty-five  persons,  upon  and  for  the  trusts,  &c.,  to  which  they 
were  properly  applicable,  and  they  had  accordingly  the  manage- 
ment and  administration  thereof  up  to  the  1st  of  August  (1886)  ; 
that  no  subsequent  Act  of  Parliament  had  passed  in  relation  to 
these  matters,  nor  had  any  direction  been  given  by  Parliament 

(a)  52  6.  3,  c.  101 ;  commonly  called  Sir  S.  Romilly's  Act. 
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in  respect  of  the  same ;  that  from  the  nature  of  the  said  char- 
ities, by  reason  of  their  magnitude,  the  number  of  persons  enti- 
tled to  participate  in  them,  and  the  purposes  to  which  they  were 
applicable,  it  was  of  essential  importance  that  they  shoulcl  be 
administered  by  persons  lawfully  authorized  ;  and  that  petitioners 
and  the  other  members  of  the  said  corporation,  could  not  safely 
proceed  with  the  administration  thereof  without  the  sanction  and 
direction  of  the  Lord  Chancellor.     The  petition  therefore 

*  75    prayed  *  that  it  might  be  declared  that,  "  according  to  the 

true  construction  of  the  said  Act  of  Parliament,  all  the  said 
charity  estates,  funds,  and  properties  do  now  remain  and  continue 
vested  in  your  petitioners  and  the  others  of  the  eighty-three  sur- 
viving persons  aforesaid,  or  in  such  of  them  as  are  or  may  be 
living  at  the  time  of  making  the  order  to  be  hereupon  made, 
upon  the  uses  and  trusts  and  for  the  purposes  to  which,  at  the 
time  of  the  passing  of  the  said  Act,  the  same  were  applicable  as 
aforesaid ;  and  that  your  petitioners  and  the  said  other  persons 
may  be  at  liberty  and  may  be  authorized  to  administer  and  apply 
the  same,  and  the  rents,  interests,  dividends,  and  annual  profits 
thereof,  upon  and  for  such  uses,  trusts  and  purposes,  in  like  man- 
ner as  the  same  have  been  heretofore  applied ;  or  in  case  it  shall 
appear  to  the  Court  that  such  is  not  the  true  construction  of  the 
said  Act,  then  that  your  petitioners  and  such  other  persons  as 
aforesaid  may  be  appointed  trustees  for  the  aforesaid  purposes, 
or  otherwise  that  it  may  be  referred  to  the  Master  of  the  vacation 
to  appoint  proper  persons  to  be  such  trustees,  with  liberty  for 
your  petitioners  and  the  said  other  persons  to  propose  themselves 
as  such  trustees,  and  that  in  the  mean  time  your  petitioners  and 
the  said  other  persons  may  be  at  liberty  to  act  in  the  administra- 
tion of  the  said  estates  and  funds,  rents,  and  income  thereof;  and 
that  all  proper  directions  may  be  given  for  effectuating  the  afore- 
said purposes,  and  for  duly  administering  the  said  estates  and 
premises,  and  that  the  costs  of  and  incident  to  this  application 
may  be  paid  out  of  the  said  trust  estates ;  or  that  your  Lordship 
will  make  such  further  or  other  order  as  to  your  Lordship  shall 
seem  meet." 

On  the  19th  of  August,  1836,  the  respondents  presented 

*  76    their  petition  to  the  Lord  Chancellor,  therein  *  describing 

themselves,  the  first  as  mayor,  the  others  as  merchants  or 

manufacturers,  of  the  city  of  Norwich,  and  all  as  being  members 

of  the  then  body  corporate  of  the  said  city ;  which  petition  was 

entitled,  ^^  In  Chancery ;  in  the  matter  of  the  charities  in  the 
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borough  and  city  of  Norwich,  called  respectively  the  Great  Hos- 
pital, Doughty's  Hospital,"  and  twenty-six  other  charities  par- 
ticularly named. 

**  And  in  the  matter  of  an  Act  of  Parliament  (52  Geo.  8,  c. 
101),  entitled,  '  An  Act  to  provide  a  summary  remedy  in  cases 
of  Abuses  of  Trusts  created  for  Charitable  Purposes.' 

"  And  in  the  matter  of  an  Act  of  Parliament  (6  &  6  Will.  4, 
c.  76),  entitled,  '  An  Act  to  provide,'  &c.  This  petition  stated, 
that  King  Edw.  VI.,  by  letters-patent,  dated  the  first  year  of  his 
reign,  granted  to  the  then  corporation  of  Norwich  and  their  suc- 
cessors the  late  hospital  of  St.  Gyles,  in  Norwich,  and  also  divers 
rectories,  &c.,  lands  and  hereditaments,  in  the  said  city,  and  in 
the  counties  of  Norfolk,  Essex,  and  Sussex,  upon  trust,  for  the 
maintenance  of  certain  charities  in  the  said  city,  and  for  the 
maintenance  of  poor  persons,  and  for  other  charitable  purposes. 
The  petition  then  stated,  that  divers  other  estates  and  properties, 
real  and  personal,  and  divers  manors  and  personal  estates,  de- 
scribing them  particularly  (all  the  same  charities  that  were  men- 
tioned in  the  appellants'  petition),  had  been  for  many  years 
vested  in  the  late  corporate  body  of  the  said  city,  upon  the 
various  charitable  trusts  therein  mentioned,  and  that  the  same 
had  been  hitherto  administered  by  the  said  late  body  corporate. 
The  petition  then  set  forth  the  71st  section  of  the  said  Act  of 
6  &  6  Will.  4^  c.  76,  and  referred  to  other  sectious ;  and  that, 
in  consequence  of  there  being  no  longer  any  trustees  or 
trustee,  the  affairs  of  the  said  charities  *  could  not  be  *  77 
legally  administered,  and  the  direction  of  the  Court  be- 
came necessary  for  the  administration  of  the  charitable  trusts, 
and  the  petitioners,  as  members  of  the  town  council  of  the  said 
city,  were  interested  in  the  administration  thereof;  the  peti- 
tioners therefore  prayed  that  it  might  be  referred  to  one  of  the 
Masters  of  the  said  Court  to  approve  of  some  proper  persons  to 
be  appointed  trustees  of  the  said  charities ;  or  that  his  Lordship 
would  make  such  other  order  for  the  administration  of  such  trust 
estates  as  to  his  Lordship  might  seem  just  and  fit. 

Affidavits  were  filed  in  support  of  the  said  petitions,  respec- 
tively entitled  as  the  petitions  were  ;  and  the  two  petitions  came 
on  to  be  heard  together  before  the  Lord  Chancellor,  who,  by  an 
order  dated  the  20th  of  August,  1836,  and  entitled  in  the  four 
several  matters  of  the  titles  of  the  petitions,  was  pleased  to  order 
that  it  should  be  referred  to  the  Master  of  the  Court  in  attend- 
ance during  the  vacation  to  appoint  proper  persons  to  be  trustees 
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of  and  for  the  charity  estates  and  property  then  late  vested  in  or 
under  the  administration  of  the  corporation  of  Norwich,  or  any  of 
the  members  thereof  in  that  character,  which  were  affected  by 
the  7l8t  section  of  the  said  Act  (5  &  6  Will.  4)  ;  and  that  all 
deeds,  books,  papers,  and  writings  in  the  custody  or  power  of  the 
parties,  relating  to  the  said  charity  estates  and  property,  should 
be  produced  before  the  said  Master  upon  oath  as  he  should  direct, 
and  that  he  was  to  be  at  liberty  to  state  any  special  circumstances 
as  he  should  think  fit ;  and  his  Lordship  did  reserve  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of  the  said  applica- 
tions ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
Court  as  there  should  be  occasion. 

*  78       Against  that  order  the  appellants  presented  their  *  petition 

of  appeal  to  this  House,  on  the  14th  of  February,  1837. 

On  the  22d  of  March,  1837,  the  respondents  presented  a  petition 
to  the  House,  by  which,  after  reciting  the  two  petitions  herein- 
before stated,  and  the  Lord  Chancellor's  order  on  them,  and  the 
appellants'  petition  of  appeal  against  that  order,  they  submitted 
that  the  said  order  of  the  Lord  Chancellor  was  final  and  conclu- 
sive, and  that  no*  appeal  lay  therefrom,  and  prayed  that  the  said 
petition  of  appeal  might  be  dismissed  with  costs,  or  that  the 
benefit  of  the  objection  to  the  said  appeal  might  be  reserved  to 
the  respondents  to  the  hearing. 

The  lattei;  petition  was  referred  to  the  appeal  committee  ;  and 
in  pursuance  of  an  order  of  the  House,  made  on  the  suggestion 
of  that  committee,  the  question  as  to  the  competency  of  the  appeal 
came  to  be  argued  on  that  petition  at  the  bar  of  the  House  by  one 
counsel  on  each  side,  on  the  24th  of  April,  1837,  before  answer 
was  put  in  to  the  petition  of  appeal. 

Mr,  Pemherton^  for  the  respondents.  —  The  point  raised  by  the 
preliminary  objection  is,  whether  under  the  71st  clause  of  the  Act 
of  5  &  6  Will.  4,  c.  76,  giving  the  Lord  Chancellor  or  Lords  Com- 
missioners of  the  Great  Seal  power  to  make  orders  for  adminis- 
tering the  charities  theretofore  vested  wholly  or  partly  in  the 
corporate  bodies,  there  is  any  appeal  from  such  orders.  It  has 
been  considered  that,  as  Parliament  had  not  made  any  provision 
in  respect  to  those  charities  before  the  1st  of  August,  1836,  the 
interests  of  all  those  who  as  members  of  corporate  bodies  were 
seised  of  estates,  real  or  personal,  in  trust  for  such  charities,  had 
ceased,  and  the  provisions  of  that  7l8t  clause  took  effect. 

*  79   Both  the  petitions  presented  •  to  the  Lord  Chancellor  on 
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the  16th  and  19th  of  August,  1836,  were  entitled  in  or  re- 
ferred to  the  matter  of  the  Act  6  &  6  Will.  4,  c.  76,  and  it  was 
under  the  jurisdiction  thereby  given  that  both  classes  of  petition- 
ers claimed  relief  from  his  Lordship,  although  one  of  the  petitions 
was  signed  by  the  Attorney-General,  under  the  Act  52  Geo.  8, 
c.  101.  The  Lord  Chancellor's  order  of  reference  to  the  Master 
was  likewise  entitled  in  the  matter  of  the  Act  of  5  &  6  Will.  4, 
being  entitled  in  all  the  matters  in  which  the  two  petitions  were 
entitled. 

It  is  clear  that  if  there  is  a  new  jurisdiction  created  by  Act  of 
Parliament,  no  appeal  lies  from  that  jurisdiction,  unless  appeal  is 
given  by  the  Act  constituting  it ;  and  for  the  same  reason,  if  new 
powers  be  vested  in  a  Court  already  existing,  that  new  jurisdic- 
tion so  grafted  upon  the  old  tribunal  is  not  subject  to  review  by 
any  other  tribunal.  If  this  matter  is  to  depend  upon  the  Muni- 
cipal Corporations  Act  alone,  there  can  be  no  question  that  the 
order  is  final,  as  being  an  order  made  under  this  new  jurisdiction, 
which  is  not  vested  even  in  an  ancient  Court,  but  in  certain  indi- 
viduals, and  which  jurisdiction  might  have  been  just  as  well 
vested  in  the  Secretary  for  the  Home  Department,  or  the  first 
L<)rd  of  the  Treasury.  The  only  question,  therefore,  for  the 
liouse  now  is,  whether  by  reason  of  one  of  those  petitions 
having  been  entitled  in  the  matter  of  the  Act  52  Geo.  3,  c.  101, 
by  which  an  appeal  is  given  to  this  House,  the  jurisdiction  which 
is  specially  established  by  the  Municipal  Corporations  Act  can 
be  so  connected  with  that  other  jurisdiction  as  to  be  also  the 
subject  of  appeal. 

It  is  not  necessary  to  remind  your  Lordships  that  the  jurisdic- 
tion of  tfiis  House  to  review  orders  of  Courts  of  Equity 
was  in  its  origin  the  subject  of  much  *  controversy.  Lord  *  80 
Wharton  v.  Squire^  (a)  Since  that  case  no  jurisdiction  has 
been  entertained  by  this  House  to  review  orders  of  Courts  of 
Equity,  unless  such  orders  have  been  pronounced  in  judicial  pro- 
ceedings between  suitors ;  and  in  no  case  where  a  special  juris- 
diction has  been  created  by  Act  of  Parliament  will  ati  appeal  lie 
to  this  House,  unless  the  Act  expressly  grants  it.  Accordingly 
there  is  no  appeal  from  orders  in  lunacy ;  there  was  none  from 
orders  in  bankruptcy ;  but  by  a  recent  Act  (J)  a  special  discretion 
is  vested  in  the  Lord  Chancellor  to  review  orders  of  the  newly 
created  tribunal  in  bankruptcy ;  and  the  Lord  Chancellor's  orders 

(a)  CoUes  F.  C.  276.  (b)  1  &  2  Will.  4,  c.  56,  §§  3  &  37. 

[57] 


*  80  CASES  IN  THE  HOUSE  OF  LORDS. 

in  bankruptcy,  and  those  of  the  new  tribunal,  are  by  express 
enactment  made  subject  to  review  by  this  House. 

This  question  was  much  discussed  in  the  case  of  Wall  v.  2%« 
Attorney- General^  which  originated  in  the  matter  of  the  estate  of 
Boyd  and  Benfield,  bankrupts,  against  whom  extents  had  issued 
at  the  suit  of  the  Crown,  and  orders  had  been  made  by  the  Court 
of  Exchequer,  under  those  extents,  for  sale  of  their  estates,  and 
to  take  an  account  of  the  incumbrances  thereon,  and  to  ascer- 
tain priorities,  to  realize  the  property,  and  distribute  it.     All  those 
latter  orders  were  made  as  orders  on  further  directions,  there 
having  been  a  report  from  the  deputy  remembrancer,  exceptions 
thereto,  and  then  further  directions,  —  the  usual  proceedings  in  a 
suit  in  a  Court  of  Equity.     In  the  winding  up  of  the  causes 
(there  were  ten  altogether),  it  was  determined  by  the  Court  of 
Exchequer  that  the  Crown  was  entitled  to  payment  of  its  debt, 
with  costs  and  with  interest,  out  of  the  fund  in  Court,  which  con- 
sisted of  moneys  arising  from  the  produce  of  the  estates,  and 
*  81   from  time  to  time  paid  into  Court  and  *  vested  at  interest, 
and  which,  in  consequence  of  the  accumulation  of  interest 
during  the  time  the  matter  was  pending,  far  exceeded  the  amount 
of  the  Crown  debt.     Against  that  order  an  appeal  was  presented 
to  this  House,  on  the  ground  that  the  moneys  originally  consti- 
tuting the  fund  in  Court  had  been  paid  in  to  the  credit  of  the 
causes  generally,  and  had  not  been  appropriated  to  the  payment 
of  the  Crown  debt,  and  therefore  the  Crown  could  not  take 
advantage  of  the  increase  which  had  taken  place  from  vesting 
the  moneys  in  the  public  stocks.     Both  parties  to  the  appeal 
came  to  argue  the  merits  at  the  bar ;  but  as  soon  as  the  case  had 
been  opened.  Lords  Eldon  and  Redesdale  intimated  their  doubts 
whether  an  appeal  would  lie  from  such  orders,  and  they  desired 
the  appeal  to  stand  over  until  the  question  tof  its  competency 
should  be  argued  at  the  bar.     That  question  was  argued  by  Sir 
Robert   Clifford^  then  Attorney-General,  on  one   side,  and  Mr. 
Fonbldnque  on  the  other ;  I  speak  from  my  recollection  of  the 
case,  having  been  counsel  in  it.     Lords  Eldon  and  Redesdale, 
after  the  matter  had  stood  over  for  one  or  two  sessions,  dismissed 
the  appeal  as  incompetent,  (a)  at  the  same  time  intimating  their 

(a)  Wall  t;.  The  Attomey-Greneral,  11  Price,  643.     It  appears  from  the 

A    eiiat    J   '  d'      P™^ted  appeal  cases  in  Wall  and  Others  v.  the  Attomey- 

licm.  General  (in  Lincoln's  Inn  Library),  that  Boyd,  Benfield,  & 

An  order  made  by   Co.,  received  in  1797  a  sum  of  60,000/.  from  the  Govem- 

chequeTon  a^rejwt  ment,  for  sending  supplies  to  his  Majesty's  navy  in  the  East 
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opinion  that  the  order  was  erroneous  ;  and  the  result  was  that  the 
appellants  memorialized  the  Treasury,  and  obtained  the  relief 
which  they  prayed  in  the  appeal. 

Loi'dies,  for  which  sum  they  and  others  passed  their  bond  to  ^y  ^^^  remembran- 

the  Commissioners  of  the  Navy;  and  that  in  1798  they  re-  refereiu*  to"him  in 

cdved  100,000/.  to  be  remitted  in  supplies  to  his  Majesty's  Snt?*n^bin*b^?ng 

troops  at  the  Cape  of  Good  Hope.    They  failed  in  their  filed',  is  not  sabject- 

j_A_     r  J*        Ai-  ^•  J  •     •        •  ■        J    matter  of  an  appeal 

duty  of  sending  the  suppues;  and  on  a  conmussion  issued  to  the  House  of 
out  of  the  Court  of  Exchequer,  a  large  balance  was  reported  ^"^ 
due  from  them  to  the  Crown  in  respect  of  the  last  mentioned  sum,  and 
extents  were  issued  in  1800  to  the  sheriffs  of  Dorsetshire,  Hertfordshire,  &c., 
by  which  their  estates  were  seized  into  the  hands  of  the  Crown.  After  the 
iflsuing  of  the  extents,  Boyd,  fienfield,  &  Co.  were  declared  bankrupts,  and 
assignees  were  appointed.  The  assignees,  and  a  great  number  of  persons 
claiming  interests  in  the  estates  as  trustees,  mortgagees,  and  incumbrancers, 
were  defendants  to  the  writs  of  extent  in  ten  seyeral  causes.  There  were 
references  directed  to  the  deputy  remembrancer  to  take  accounte  of  the  prop- 
erty, and  of  the  incumbrances  thereon,  to  ascertain  priorities,  &c.:  reports 
were  made,  and  orders  were  made  on  these  reporte  and  sales  directed,  and 
the  produce  was  from  time  to  time  psdd  into  Court,  and  vested  in  the  three 
per  cent  consolidated  bank  annuities.  By  a  final  order  dated  the  22d  of 
December,  1815,  it  was  ordered  that  so  much  of  the  fimds  in  Court  as  would, 
at  the  time  when  the  moneys  were  invested,  have  answered  the  sum  then  due 
to  the  Crown,  should  be  considered  as  then  appropriated  to  the  payment  of 
the  Crown  debt,  and  that  the  dividends  thereon,  from  the  time  of  investment, 
should  be  considered  as  belonging  to  the  Crown;  also  that  the  coste  of  the 
Crown  be  paid  out  of  the  general  fund. 

Against  that  order  an  appeal  was  brought  by  certain  of  the  incumbrancers 
and  by  the  assignees.  To  the  appellants'  case  the  following  reasons  were 
annexed,  signed  by  Sir  Samuel  RomiUy  and  Mr.  FonUanqtAe :  — 

1.  For  that  when  a  Court  of  Equity  takes  upon  itself  the  application  of  a 
fond  for  the  payment  of  debts  or  otherwise,  no  part  of  such  fund  is  to  be 
considered  as  appropriated  to  any  particular  claim,  without  the  express  direc- 
tion of  the  Court;  and  that  if  such  fund  be  productive  of  benefit,  such  benefit 
belongs  to  those  who  would  have  been  affected  with  the  loss,  if  any  loss  had 
accrued  thereon.  • 

2.  That  no  appropriation  was  made  by  the  Court  of  Exchequer  of  any 
part  of  the  moneys  paid  into  Court,  or  of  the  stock  purchased  therewith, 
prior  to  the  last  order  now  appealed  from;  and  that  if  such  stock  had  fallen 
in  price,  the  loss  would  have  fallen  on  the  debtors'  estate. 

3.  That  by  such  retrospective  operation,  the  debt  due  to  the  Lords  Com- 
missioners of  his  Majesty's  Treasury,  though  only  a  simple  contract  debt  in 
its  creation,  is  made  to  carry  interest. 

4.  That  the  case  is  not  such  as  to  entitle  the  Lords  Commissioners  of  his 
Majesty's  Treasury  to  the  coste  of  the  proceedings. 

The  following  reasons  in  support  of  the  order  were  signed  by  Sir  Robert 
Gifford  (then  Attorney- Greneral),  and  Mr,  Gaselee  (afterwards  Mr.  Justice 
Gas  ELBE,  on  behalf  of  the  respondent:  — 

1.  The  debt,  though  originally  in  simple  contract,  on  being  found  by  the 
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•  82        *  It  is  clear,  from  the  proceedings  in  that  case,  that  the 

*  83    jurisdiction  exercised  by  the  Court  of  Exchequer  *  was  its 

equitable  jurisdiction  ;  and  from  decisions  of  that  Court,  as 
a  Court  of  Equity,  there  is*  in  ordinary  cases  an  appeal  to  this 
House.     The  reason  upon  which  the  House,  in  dismissing  that 

inquisition,  became  a  specialty  debt ;  and  from  that  time  and  the  actnal 
seizure  of  the  property  under  the  extents,  or,  at  all  events,  from  the  20th  day 
of  July,  1 808,  when  the  said  debt  was  liquidated,  and  by  the  report  of  the 
deputy  remembrancer  and  the  confirmation  by  the  Court  ascertained  to 
amount  to  the  sum  of  56,665/.  ISs,  9d.  (which  is  the  period  fixed  upon  by  the 
order),  so  much  of  the  produce  of  the  estates  as  was  sufficient  to  answer  that 
debt  became  the  property  of  the  Crown  ;  the  Crown  might  have  applied  for, 
and  obtained  an  order  for  the  payment  of  it  out  of  Court.  It  was,  however, 
suffered  to  remain,  and  has  been  made  productive  ;  and  having  accumulated 
by  the  addition  of  the  dividends  from  time  to  time  received  upon  it,  the  Crown 
must  be  considered  entitled  to  that  accumulation  as  arising  from  the  use  and 
employment  of  its  own  funds. 

2.  Another  way  of  considering  it  might  be  upon  the  posting  of  interest ; 
and  in  the  case  of  The  Drapers'  Co.  v.  Davis,  2  Atk.  211,  Lord  Hardwickb 
said,  *'  The  Court  often  decrees  interest  from  the  time  the  demand  was  liqui- 
dated, though  the  debt  did  not  carry  interest  in  its  own  nature  ; ''  and  in  that 
case  the  Court  gave  interest  on  the  arrears  of  an  annuity  from  the  time  the 
Master's  report  was  confirmed  (a  period  of  twenty-eight  years) ,  in  favour  of 
the  representative  only  of  the  annuitant.  The  present  case  is  still  stronger  in 
favour  of  the  Crown,  which  only  seeks  to  have  the  accumulations  made  from 
the  use  of  its  own  property.' 

8.  With  respect  to  the  costs,  they  are  expressly  given  by  the  25  Geo.  3,  c. 
35,  §  1. 

The  House  did  not  pronounce  any  judgment  on  the  merits  ;  but  on  the 
objection  to  the  competency  of  the  appeal,  an  order  was  made,  dated  the  10th 
of  June,  1824,  which,  after  reciting  the  names  of  the  parties  to  the  ten  causes, 
was  to  this  effect :  —  After  hearing  the  first  counsel  for  the  appellants,  an 
objection  was  taken  by  the  respondent's  counsel  that  the  appellate  jurisdiction 
of  the  House  did  not  extend  to  the  order,  as  being  made  on  the  law  side 
of  the  Court  of  Exchequer,  &c.  ;  and  Counsel  having  «been  afterwards  heard 
on  the  question  as  to  the  appellate  jurisdiction  in  the  case,  and  due  considera- 
tion had,  &c. :  — 

It  was  declared  *'  that  the  said  petition  of  appeal  is  not  a  proper  proceeding 
for  the  purpose  of  obtaining  the  judgment  of  the  House  on  the  rights  of  the 
appellants,  as  affected  by  the  order  complained  of  in  the  appeal :  and,  there- 
fore, it  is  ordered  that  the  appeal  be  dismissed,  without  prejudice,  neverthe- 
less, to  any  proceeding  which  the  appellants  may  be  advised  to  institute  for 
the  purpose  of  obtaining  relief  touching  the  order  so  complained  of,  in  case 
such  order  is  in  any  manner  injurious  to  the  rights  of  the  appellants,  and 
finally  to  obtain  the  judgment  of  this  House  thereon  in  a  proper  proceeding 
for  the  purpose,  in  case  the  appellants  shall  not  otherwise  obtain  that  relief 
as  they  may  be  advised  they  are  entitled  to."  (56  Lords'  Journ.  for  1824, 
p.  309.) 
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appeal  as  incompetent,  proceeded,  was  that  the  79th  section 
of  the  Act  *  33  H.  8,  c.  39,  enacts,  that  if  any  person  of  *  84 
whom  any  such  debt  shall  be  demanded,  allege  or  plead  "  in 
any  of  the  said  Courts,  good,  perfect,  and  sufficient  cause  and 
matter  in  law,  reason  or  good  conscience,  in  bar  or  discharge  of 
the  said  debt,  &c.,  and  the  same  cause  or  matter  so  alleged  or 
pleaded,  &c.,  be  sufficiently  proved  in  such  one  of  the  said  Courts 
as  he  shall  be  impleaded,  &c.,  for  the  same,  that  then  the  said 
Courts,  and  every  of  them,  shall  have  full  power  and  authority 
to  accept  and  allow  the  same  proof,  and  to  acquit  and  discharge 
all  persons  that  shall  be  so  impleaded  for  the  same."  The  con- 
sequence of  the  construction  which  has  been  put  upon  that  stat- 
ute is,  that  you  may  plead  to  an  extent  any  matter  which  would 
constitute  an  equitable  defence ;  and  it  being  competent  to  the 
jiarties  to  plead  equity,  they  could  have  relief  by  filing  a  bill  for 
the  same  purpose.  If  a  bill  had  been  filed  in  that  case,  the  Court 
would  have  proceeded  on  its  ancient  jurisdiction  ;  and  if  the  order 
had  been  made  on  a  bill  filed,  it  would  undoubtedly  have  been 
subject  to  appeal ;  but  as  all  the  proceedings  took  place  under 
the  jurisdiction  vested  in  the  CoUrt  by  the  statute,  (a)  which  had 
not  given  power  of  appeal  to  this  House,  the  appeal  was  dismissed 
as  incompetent. 

In  the  case  of  O" Sullivan  v.  Hutchins^  a  reference  to  arbitra- 
tion had  been  made  a  rule  of  the  Court  of  Chancery  in  Ireland, 
under  the  Irish  Act  10  Will.  3,  c.  14,  and  that  Court  made  an 
order  thereon,  which  was  the  subject  of  appeal  to  this  House ; 
but  the  learned  Lords  then  present  in  the  House  being  of  opin- 
ion that  no  appeal  lay  against  such  an  order,  the  Act  giving  no 
such  jurisdiction,  dismissed  the  appeal.  That  case,  which  was 
before  the  House  in  1825,  is  mentioned  in  a  note  to  the 
report  of  O'Neil  v.  Fitzgerald^(J>)  which  *  was  the  case  of  an  *  85 
appeal  from  an  order  pronounced  by  the  Court  of  Excheq- 
uer in  Ireland  by  summary  proceeding,  when  there  was  no  cause 
pending.  It  is  difficult  to  understand  from  the  report  what  was 
the  result  of  the  objection  made  to  that  appeal ;  but  it  appears 
that  the  House,  in  the  first  instance,  was  of  opinion  that  it  had 
no  jurisdiction.  The  scanty  mention  of  O* Sullivan  v.  IIutchins^{c) 
is  less  satisfactory. 

(a)  33  Hen.  8,  c.  39  ;  and  25  Geo.  3,  c.  35.  (h)  3  Bligh,  n.  s.  24. 

(c)  O* Sullivan  v.  Hutchius.  The  facts  of  this  case,  as  they  appear  in  the 
prints  of  the  cases  (in  Lincoln's  Inn  Library),  were  these  :  —  Appellate  Jurisdie- 
Differences  having  arisen  between  the  appellant,  O'Sallivan,  '**"** 

j.i  ji.ttj.1.*  j*  xj?  ^^  order  of  the 

and  the  respondent,  HutcmnSy  respecting  an  agreement  for  court  of  chancery 
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•  86  *  If  the  rule  be,  as  I  apprehend  it  is,  that  no  appeal  lies  to 
this  House  from  a  new  jurisdiction  established,  nor  from 
any  new  power  grafted  on  an  old  jurisdiction,  without  express 
power  of  appeal,  let  us  see  whether  that  rule  applies  to  this 
case. 

[Here  it  was  suggested  by  Mr.  Knight^  that  one  ground  of 
argument  for  his  clients  would  be,  that  the  order  which  is  the 
subject  of  the  appeal,  was  not  merely  an  order  made  by  the  Lord 

on  an  award,  made  a  demise  of  land  by  the  latter  to  the  former,  they  consented 
upon  a  subruiwion  to  refer  them  to  arbitration,  and  their  submission  was  made 
wii  m^SdPeTruteo^  »  rule  of  the  Court  of  Chancery  in  Ireland  (under  the  Act 
Court,  according  to  IQ  Will.  3,  c.  14,  an  Act  of  the  Irish  Parliament),  in  a  cause 
(10  will.  3),  no  bill  in  which  the  respondent  was  plaintiff  and  the  appellant  was 
SSbjfct**-^mitter  ""of  defendant.  The  appellant  afterwards  wrote  several  letters 
•p^pjai  to  the  Honae  by  way  of  notice  to  the  arbitrator,  that  he  withdrew  from 

him  all  authority  to  proceed  to  an  award.  The  arbitrator, 
disregarding  those  notices,  made  his  award  in  1820,  directmg  the  performance 
of  the  agreement  by  the  appellant,  and  that  he  should  pay  the  respondent  a 
certain  sum  of  money.  The  appellant  showed  cause  against  the  award  in  the 
Rolls'  Court,  and  the  Master  of  the  Rolls  allowed  good  cause  to  have  been 
shown,  but  declined  to  make  any  order.  The  appellant  then  applied  to  the 
Lord  Chancellor  to  set  aside  the  award,  but  his  Lordship  refused  that  appli- 
cation, and  made  an  order  confirming  the  award,  and  **  declaring  that  the 
parties,  after  their  submission  to  make  the  reference  a  ride  of  Court,  could 
not  withdraw  the  authority  so  given." 

The  appeal  was  against  that  order ;  and  the  reasons  (signed  by  Mr.  Charles 
Wetherell  and  Mr.  A.  R.  Blake)  were  to  the  effect  that  the  submission  might 
be  revoked  at  any  time  up  to  the  moment  of  n:iaking  the  award,  and  that  in 
this  case  the  authority  was  revoked  by  the  appellant  before  the  arbitrator 
began. 

The  reasons  annexed  to  the  respondent's  case  (signed  by  Mr.  Denman  and 
Mr.  Abraham)  were  in  substance  the  same  as  the  above  reason  given  by  the 
Lord  Chancellor  in  making  the  order. 

It  does  not  appear  whether  the  objection  was  made  by  the  respondent  or 
by  the  House  to  the  competency  of  the  appeal ;  but  the  point  was  argued  by 
counsel  on  both  sides,  and  the  following  order  was  made  by  the  House,  June 
80,  1825  :  **  And  it  appearing  to  this  House  that  the  order  complained  of  was 
not  made  in  any  cause  on  the  Equity  side  of  the  Court  of  Chancery  in  Ireland, 
no  bill  being  £Qed  in  this  matter,  but  that  it  relates  to  an  award  made  between 
parties  upon  a  submission  to  a  reference  which  was  made  a  rule  or  order  of 
Court,  according  to  an  Act  of  the  Parliament  of  Ireland  passed  in  the  10th 
Will.  3,  in  the  judgment  of  this  House  an  appeal  to  this  House,  complaining 
of  the  said  order,  is  incompetent,  and  that  this  House  hath  no  jurisdiction 
upon  the  matter  of  such  appeal :  and,  therefore,  it  is  ordered,  &c.,  that  the, 
said  petition  and  appeal  be,  and  is  hereby  dismissed  this  House."  (57  Lords' 
Journ.  for  1825,  pp.  34,  54,  and  1198.) 
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Chancellor,  but  an  order  of  the  Court  of  Chancery,  which  any 
Judge  of  that  Court  had  authority  to  make.] 

Can  any  one'  say,  that  under  section  71  of  the  Act  6  &  6  Will. 
4,  c.  76,  the  Master  of  the  Rolls,  or  Vice-Chancellor,  or  even  a 
Lord  Keeper,  could  pronounce  any  order,  that  section  enacting, 
that  if  Parliament  shall  not  otherwise  direct  on  or  before  the  1st 
of  August,  the  Lord  High  Chancellor  or  Lords  Commissioners  of 
the  Great  Seal  shall  make  such  orders  as  he  or  they  shall  see  fit 
for  the  administration  of  the  charities  ?  It  is  simply  the  Lord 
Chancellor  or  the  Lords  Commissioners  who  are  the  persons 
named. 

Then  the  question  is,  whether  the  statute  62  Geo.  8,  c.  101, 
gives  the  power  that  has  been  exercised  in  this  case.     That  Act 
clearly  shows  there  can  be  no  appeal  to  this  House  against  an 
order  made  under  a  jurisdiction  given  by  Act  of  Parliament, 
unless  appeal  has  been  directly  given ;  for  that  Act  recites  that, 
"  Whereas  it  is  expedient  to  provide  a  more  summary  remedy  in 
cases  of  breaches  of  trusts  created  for  charitable  purposes, 
Ac. ;  be  it  therefore  *  enacted,  that,  &c.,  in  every  case  of  a    *  87 
breach,  &c.,  of  any  trust  created  for  charitable  purposes,  or 
whenever  the  direction  or  order  of  a  Court  of  Equity  shall  be 
deemed  necessary,  &c.,  it  shall  be  lawful  for  any  two  or  more 
persons  to  present  a  petition  to  the  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners  for  the  custody  of  the  Great  Seal,  and 
the  Master  of  the  Rolls  and  the  Court  of  Exchequer,  and  they 
are  hereby  required  to  hear  such  petitioii  in  a  summary  way,  and 
upon  affidavits,  &c.,  to  determine  the  same,  and  to  make  such 
order  therein,  &c.,  as  to  him  or  them  shall  seem  just ;  and  such 
order  shall  be  final  and  conclusive,  unless  the  party  or  parties 
who  shall  think  himself  or  themselves  aggrieved  thereby  shall 
within  two  years,  &c.,  have  preferred  an  appeal  from  such  deci- 
sion to  the  House  of  Lords,  to  whom  it  is  hereby  enacted  and 
declared  that  an  appeal  shall  lie  from  such  order."     This  enact- 
ment and  declaration  clearly  show  that  the  mere  vesting  this  juris- 
diction in  the  Courts  of  Chancery  or  Exchequer  would  not  make 
their  orders  the  subject  of  appeal  to  this  House,  although  the 
object  of  the  Act  was  not  to  create  a  new  jurisdiction,  but  to 
give  a  summary  procedure  to  the  existing  tribunals.     The  power 
existed  before  in  the  Court  of  Chancery  and  in  the  Court  of 
'    Exchequer ;  this  Act  only  altered  the  mode  in  which  that  power 
waa  to  be  exercised ;  and  yet,  if  there  was  not  a  special  declara- 
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tion  in  the  Act  that  there  should  be  an  appeal,  there  could  be  no 
appeal,  because  a  tribunal  constituted  by  the  legislature  for  a 
particular  purpose  is  not  to  be  controlled  by  another  tribunal, 
when  the  legislature  has  not  expressly  directed  such  control. 
Although  this  order  is  entitled  in  the  matter  of  the  two  petitions, 
one  of  which  refers  to  the  Act  52  Geo.  3,  c.  101,  it  is  clear 

*  88    that  it  was  made  exclusively  by  *  virtue  of  the  power  given 

by  the  Act  6  &  6  Will.  4,  c.  76,  by  which  it  was  made  neces- 
sary. If  the  question  for  decision  was  therefore  to  depend  on  that 
Act  alone,  it  is  evident  there  could  be  no  authority  for  this  House 
to  exercise  a  control  over  the  decisions  which  might  have  been 
pronounced,  or  the  regulations  which  might  have  been  introduced, 
by  the  jurisdiction  which  the  legislature  has  thereby  created  for 
the  administration  of  these  charities.  I  submit,  therefore,  that 
the  order  cannot  of  itself  and  by  the  authority  of  this  Act  be  the 
Object  of  review  by  this  House,  and  that  it  cannot  be  made  so 
by  reason  of  its  being  connected  with  the  Act  of  52  Geo.  3, 
c.  101. 

Mr.  Knight^  for  the  appellants.  —  This  is  an  order  over  which 
your  Lordships  can  exercise  jurisdiction.  It  is  an  order  drawn 
up  —  as  orders  in  bankruptcy  and  in  lunacy  are  not  drawn  up  — 
by  the  registrar  of  the  Court  of  Chancery ;  it  is  passed  and 
entered  in  the  registrar's  office  of  that  Court,  and  bears  the  seal 
of  that  office ;  it  is  officially  indorsed  "  In  Chancery  ;  In  re  Nor- 
wich Charities;  Orders  for  reference  to  the  Master;"  and  it 
begins — as  all  orders  in  Chancery  begin,  which  are  pronounced 
either  by  the  Lord  Chancellor  or  the  Vice-Chancellor  —  by  men- 
tioning at  the  top  the  particular  Judge  who  pronounced  the 
order :  "  Lord  Chancellor ;  Saturday,  the  20th  day  of  August," 
&c.  [He  read  the  two  first  titles  or  headings  already  mentioned, 
and  proceeded :]  The  Act  of  52  Geo.  3,  c.  101,  which  forms  the 
third  matter  of  the  title  to  this  order,  expressly  declares  that  there 
shall  be  an  appeal  to  the  House  of  Lords,  and  yet  it  is  argued  that 
an  order,  appearing  on  the  face  of  it  to  have  been  made  under 
that  statute,  shall  not  come  by  appeal  before  this  House. 

*  89    The  question  now  is  not  *  whether  the  order  ought  to  have 

been  made  under  that  statute,  or  whether  it  is  right  or 
wrong,  or  whether  there  was  power  to  make  any  order ;  that 
question  remains  for  another  hearing.  The  order  is  expressed  to 
be  an  order  under  the  Statute  62  Geo.  8,  and  your  Lordships,  by  • 
the  law  of  the  land,  have  no  power  to  decline  reviewing  it. 
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That  is  matter  the  third :  matter  the  fourth  is,  ^^  and  in  the 
matter  of  an  Act  of  Parliament  made  and  passed  in  the  fifth  and 
sixth  years  of  the  reign  of  his  present  Majesty."  The  Court, 
therefore,  which  pronounced  this  order,  has  sedulously  taken 
care  to  state  that  it  is  not  an  order  made  alone  under  the  last 
mentioned  statute,  and  in  the  matter  of  certain  charities,  but  is 
an  order  also  made  under  the  Act  of  52  Geo.  3,  c.  101,  by  which 
the  jurisdiction  of  the  Courts'  of  Equity  over  charities  has  been 
heretofore  exercised,  and  which  is  not  repealed  or  grown  obsolete, 
and  which  makes  express  provision  for  an  appeal  to  this  House. 

What  is  to  make  this  order  not  an  order  of  the  Court  of  Chan- 
cery ?  It  is  pronounced  by  the  Lord  Chancellor  upon  petition ; 
his  Lordship  stating  in  the  order  what  Court  he  is  in ;  he  refers 
it  "  to  the  Master  of  this  Court  in  attendance  during  the  vaca- 
tion, to  appoint  proper  persons,"  &c. ;  and  it  is  therefore  to  all 
intents  and  purposes  an  order  of  the  Court  of  Chancery.  How  it 
can  be  seriously  contended  that  this  is  an  order  that  cannot  be 
appealed  from,  or  that  this  House  can  take  away  the  right  of  the 
subject  to  appeal  against  an  order  under  the  Act  of  52  Geo.  3, 
because  it  is  an  order  made  also  under  another  act,  it  is  difficult 
to  comprehend.  It  may  be  wrong  as  far  as  it  is  an  order  under 
the  Act  of  52  Geo.  3,  and  then  there  is  the  right  of  appeal,  which 
cannot  be  taken  away  merely  because  there  are  various  other 
titles  added  *  in  the  order  to  the  title  of  that  Act.  The  *  90 
points  that  I  beg  particularly  to  submit  to  your  Lordships 
are,  first,  that  the  71st  section  of  the  Municipal  Corporations  Act 
creates  no  jurisdiction  at  all  de  novo ;  secondly,  that  if  it  does 
create  any  new  jurisdiction,  it  is  only  by  way  of  a  grant  or  addi- 
tion to  an  old  inherent  jurisdiction,  not  creating  a  course  of  pro- 
ceeding new  in  the  law,  but  merely  an  additional  head  to  an 
ancient  and  known  tribunal,  and  regulated  therefore  by  the 
ancient  and  known  course  of  proceeding ;  just  as  if  it  were 
enacted  that,  for  a  certain  matter  not  heretofore  according  to  the 
course  of  the  law  of  the  country,  a  new  head  of  equity  relief 
should  be  had  in  the  Court  of  Chancery  ;  a  new  power  added  to 
an  existing  tribunal,  to  be  exercised  according  to  the  laws  which 
regulate  that  tribunal.  But  thirdly,  if  a  new  jurisdiction  were 
created  in  the  manner  that  has  been  contended  for,  there  is 
nothing  in  the  Act  5  &  6  Will.  4  to  exclude  the  old  jurisdiction ; 
if  there  be  in  any  sense  a  new  jurisdiction  given,  it  is  cumulative, 
'  and  not  exclusive. 

The  consequence  of  holding  that  this  House  is  to  exercise  no 
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jurisdiction,  and  that  the  Lord  Chancellor,  or  the  Lords  Com- 
missioners of  the  Great  Seal  for  the  time  being,  are  to  exercise 
absolutely  and  without  control  the  power  given  by  the  Act  5  &  6 
Will.  4,  is  so  fearful  in  its  extent  and  character  as  to  induce  any 
man  to  pause  before  he  admits  such  a  doctrine ;  for  the  Act 
extends  to  all  the  charities  vested  in  all  the  corporations,  or 
individual  members  of  corporations,  throughout  the  kingdom, 
except  London.  The  tendency  of  the  argument  on  the  other 
side  is  to  withdraw  from  the  general  administration  of  the  law 
the  vast  amount  of  property  which  is  included  in  those 

♦  91    charities  ;  to  withdraw  all  this  from  *  the  jurisdiction  of  the 

House  of  Lords,  and  vest  an  absolute  and  uncontrolled 
power  over  it  in  a  single  Judge.  That  it  would  be  a  whole- 
some or  a  reasonable  interpretation  of  this  Act  to  hold  that  that 
was  its  object,  cannot  be  admitted.  What  the  Act  meant  and 
effected  was,  that  if  Parliament  did  not  interfere,  the  Judge  hav- 
ing the  ordinary  cognizance  of  charity  matters  should  interfere 
in  the  usual  way.  At  the  time  when  the  Act  passed,  the  Lord 
Chancellor  was  constantly  exercising  jurisdiction  upon  petition 
under  the  statute  of  52  Geo.  3 :  trusts  and  charities  had  long 
before  been  subjects  of  administration  in  the  Court  of  Chancery. 
This  Act  (of  6  &  6  Will.  4)  did  not  give  the  Lord  Chancellor  a 
power  over  any  matter  that  was  new  to  him  ;  but,  giving  a  par- 
ticular direction  that  was  to  be  in  force  for  a  certain  time,  it 
enacted  that  after  that  time  the  Judge  who  had  jurisdiction  over 
such  matter  should  exercise  it.  It  would  be  a  most  inconvenient, 
if  not  absurd,  interpretation  of  this  Act,  to  hold  that  it  created  a 
new  jurisdiction  when  there  was  no  necessity  for  creating  one, 
and  to  deny  that  it  referred  to  a  jurisdiction  abeady  existing, 
when  it  may  be  clearly  held  so  to  refer ;  especially  when  the 
former  interpretation  would  have  the  consequence  of  excluding 
an  appeal  from  decisions  over  property  in  value  amounting  to 
millions,  involving  questions  probably  of  the  greatest  difiSculty ; 
for  every  matter  relating  to  those  charities  must  be  included 
under  the  words  ^^  administration,  subject  to  such  charitable  uses 
or  trusts  as  aforesaid,  of  such  trust  estates." 

Blackstone,  in  speaking  of  the  Court  of  Chancery,  says,  "  An 

appeal  to  Parliament,  that  is,  to  the  House  of  Lords,  is  the 

dernier  ressort  of  the  subject  who  thinks  himself  aggrieved 

*  92   by  an  interlocutory  order  *  or  final  determination  in  this 

Court,  &c.     Tliis  jurisdiction  is  said  to  have  begun  in  18 
Jac.  1,  &c.    It  was  afterwards  warmly  controverted  by  the 
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House  of  Commons  in  the  reign  of  Chas.  2.  But  this  dispute  is 
now  at  rest ;  it  being  obvious  to  the  reason  of  all  mankind,  that 
when  the  Courts  of  Equity  became  principal  tribunals  for  decid* 
ing  causes  of  property,  a  revision  of  their  decrees,  by  way  of 
appeal,  became  equally  necessarj;  as  a  writ  of  error  from  the 
judgment  of  a  Court  of  Law.  And  upon  the  same  principle, 
from  decrees  of  the  Chancellor  relating  to  the  commissioner  for 
the  dissolution  of  chauntries,  &c.,  under  the  Statute  87  Hen.  8,  c. 
4,  as  well  as  for  charitable  uses  under  the  Statute  43  Eliz.  c.  4, 
an  appeal  to  the  King  in  Parliament  was  always  unquestionably 
allowed."  (a)  Now  in  those  two  statutes  there  is  no  mention  of 
any  appeal  to  the  House  of  Lords  ;  but  as  they  gave  a  jurisdic- 
tion to  be  exercised  by  an  equity  Judge,  it  follows  as  matter  of 
course  that  an  appeal  lies  from  him  to  this  House.  ^*  By  Statute 
43  Eliz."  (which  is  the  one  more  frequently  acted  upon,  —  the 
other  being  obsolete  in  practice),  "  authority  Is  given,"  Black- 
stone  says,  (ft)  "  to  the  Lord  Chancellor  or  Lord  Keeper,  and  to 
the  Chancellor  of  the  Duchy  of  Lancaster  respectively,  to  grant 
commissions  under  their  several  seals  to  inquire  into  any  abuses 
of  charitable  donations,  and  to  rectify  the  same  by  decree,  which 
may  be  reviewed  in  the  respective  Courts  of  the  several  chancel- 
lors. But  thoi^h  this  is  done  in  the  petty-bag  office,  &c.,  because 
the  commission  is  returned  there,  it  is  not  a  proceeding  at  com- 
mon law,  but  treated  as  an  original  cause  in  the  Court  of  Equity, 
&c.  And  as  it  is  thus  considered  as  an  original  cause 
throughout,  an  appeal  lies,  of  course,  *  from  the  Chancel-  *  93 
lor's  decree  to  the  House  of  Peers,  notwithstanding  any 
loose  opinions  to  the  contrary."  And  for  the  right  of  appeal, 
Blackstone  cites  Duke  on  Charitable  Uses,  pp.  62  &  128 ;  and  for 
the  loose  opinions  to  the  contrary,  2  Vernon,  118.  But  there  is 
a  direct  decision  of  this  House  on  the  point,  in  Warner  v. 
North,  (c) 

The  appeal  from  the  Courts  of  Chancery  and  Exchequer  in 
equity  is  not  founded  upon  any  Act  of  Parliament,  but  upon  the 
reason  and  necessity  of  the  thing.  Appeals  to  this  House  from 
the  Welsh  Courts  of  Equity  were  frequent  and  familiar  to  your 
Lordships.  They  came  direct  from  the  Courts  in  Wales,  not 
through  the  Court  of  Chancery;  and  no  doubt  was  ever  sug- 
gested as  to  the  jurisdiction,  although  the  Act  of  Hen.  8,  consti- 
tuting those  Courts,  gives  no  appeal  in  express  terms.     Suppose, 

(a)  8  Bl.  Com.  454  (15th  ed.).  (6)  Id.  428. 

(<?)  Show.  P.  C.  110. 
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on  a  mistaken  construction  of  one  of  the  recent  Acts  of  Parlia- 
ment enlarging  the  powers  of  the  Court  of  Chancery  in  respect 
of  procedure,  that  Court  was  to  exercise  a  jurisdiction  by  petition 
which  did  not  belong  to  it,  —  as,  for  instance,  under  one  of  Sir 
E.  Sugden's  Acts,  to  appoint  a|4iew  trustee  by  petition  in  a  case 
not  warranted  by  the  Act ;  or,  suppose  it  took  upon  itself,  under 
the  same  Act,  to  take  from  a  mortgagee  or  trustee  the  legal 
estates,  such  orders,  if  not  pronounced  with  the  greatest  cau- 
tion, might  produce  ruin  to  families ;  and  is  it  to  be  said  that 
there  can  be  no  appeal  to  the  House  of  Lords  from  such  orders, 
because  they  are  pronounced  upon  petition  and  not  upon  bill  ? 
The  question  is,  whether  the  Court  of  Chancery  assumes  to  do 
an  act  which  does  not  come  within  its  jurisdiction ;  if  it  does, 
an  appeal  lies,  though  the  only  ground  of  appeal  may  be  that 
the  order  ought  to  have  been  by  bill  and  not  by  petition, 
*  94    *  and  that  the  Court  was  exceeding  its  jurisdiction.    In  none 
of  these  new  Acts  of  Parliament  has  it  been  thought  nec- 
essary to  give  expressly  an  appeal  to  the  House  of  Lords,  be- 
cause the  subject-matter  was  a  matter  of  equitable  cognizance, 
which  Courts  of  Equity  had  been  dealing  with  for  centuries ; 
and  when  their  powers  were  intended  to  be  extended,  that  ex- 
tension of  power  was  construed  as  given  to  them  in  that  char- 
acter and  capacity,  and  liable  to  all  those  considerations  and 
consequences  which  are  incidental  to  that  character  and  capacity. 
The  case  of  Lord  Wharton  v.  Squire^  (a)  whatever  may  be  said 
of  the  dispute  between  the  two  Houses  of  Parliament  at  that 
time,  stands  as  a  precedent  that  a  general  order  of  a  Court  of 
Equity,  though  not  made  in  any  cause,  is  a  proper  subject  of 
appeal  by  a  person  who  is  aggrieved  by  it.     The  Court  of  Ex- 
chequer had  in  that  case  made  an  order  dealing  with  a  particular 
record ;  that  order  was  appealed  against,  and  the  House  of  Lords 
varied  the  order  and  asserted  its  appellate  jurisdiction.    In  Bailey 
V.  Mavle^  mentioned  in  a  note  to  O'Neil  v.  Fitzgerald^  (h)  the 
purchaser  of  an  estate,  who  was  no  party  to  the  cause,  appealed 
from  the  order  made  in  that  case,  and  this  House  received  the 
appeal,  and  affirmed  Lord  Eldon'b  order.     Of  0  'Sullivan  v.  Hvt- 
chi7i8^  which  is  also  mentioned  in  a  note  to  O'Neil  v.  Fitzgerald^  the 
merits  cannot  be  collected  from  that  note,  (c)     The  case  of  Wall 
or  Hoare  and  otJiers  v.  Attorney- General j  depended  on  different 

(a)  Colles,  276  ;  see  also  11  Price,  669-672,  17  Lords'  Joum.  277,  and  8 
Harg.  State  Trials,  176. 

(6)  3  Bligh,  64.  (c)  Sed  vide  ante,  p.  85. 
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principles.  The  order  in  that  case  was  an  order  made  under  a 
special  statutory  jurisdiction,  given  to  the  Coui't  of  Exchequer 
for  the  purpose  of  dealing  with  extents.  It  was  a  new 
jurisdiction  created  for  the  *  particular  purpose.  This  *  95 
House  appears  to  have  held  that  from  orders  made  in  that 
particular  form  of  jurisdiction,  they  ought  not  to  entertain  ap- 
peals ;  and  the  reasons  are  suggested  in  argument  by  iSir  A.  Hart^ 
speaking  as  counsel  in  the  case  of  0  ^Neil  v.  Fitzgerald.  In  that 
case  the  jurisdiction  of  this  House  over  an  order  of  the  Court  of 
Exchequer  in  Ireland,  no  cause  pending,  appears  to  have  been 
exercised,  as  it  had  been  in  Lord  Wharton  v.  Squire^  and  in  Bailey 
V.  Maule.    57  Lords'  J.  for  1825,  p.  737. 

The  jurisdiction  in  bankruptcy  stands  upon  peculiar  grounds. 
That  jurisdiction  is  neither  legal  nor  equitable ;  it  is  partly  both ; 
it  was  entirely  a  new  jurisdiction  unknown  to  the  law  of  the 
country ;  it  grew  up  from  the  control  which  the  Judge  who  held 
the  Great  Seal  had  over  his  own  proceedings ;  as  he  issued  the 
commissions,  he  might  control  the  commissioners  who  resorted 
to  him  for  advice  and  assistance.  No  proceeding  in  bankruptcy 
was  ever  entitled,  *'In  Chancery."  The  officers  of  that  Court 
have  nothing  to  do  with  bankruptcy.  The  Lord  Chancellor  has 
a  particular  set  of  officers  appropriated  to  that  business. 

The  jurisdiction  in  lunacy  depends  upon  another  principle. 
That  matter  is  the  King's  personal  jurisdiction.  He  appoints  a 
particular  deputy  to  exercise  that  jurisdiction  for  him,  who  may 
be  the  Lord  Chancellor  or  anybody  else.  If  the  deputy  for  that 
particular  purpose  does  an  act  in  tte  execution  of  his  duty,  which 
the  subject  complains  of,  he  comes  to  the  King,  who  is  supposed 
to  be  in  person  in  the  Privy  Council  hearing  any  complaint  in 
lunacy  which  belongs  to  his  own  domestic  administration  of  the 
lunatic's  estate.  That  is  the  course  of  appeal  prescribed  by  the 
law  of  the  country,  giving  the  King  as  the  ultimate  resort,  in- 
stead of  the  House  of  Lords ;  and  no  order  in  lunacy  is 
entitled,  "In  Chancery."  Orders  •in  lunacy  are  drawn  *96 
up  in  a  different  branch  of  the  Court,  and  by  a  different 
set  of  officers.  See  note  a  to  Sheldon  v.  Forteaeue  Aland^  3  P. 
Wms.  106. 

But  suppose  this  Act  (5  &  6  Will.  4)  has  given  a  new  jurisdic- 
tion to  the  Lord  Chancellor,  is  there  any  clause  in  it  to  exclude 
his  ordinary  jurisdiction?  Where  are  the  words  of  exclusion? 
The  mere  circumstance  of  giving  power,  if  the  power  is  given, 
to  the  Lord  Chancellor,  as  an  individual,  would  not  shut  out  the 
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ancient  power  of  the  Court  of  Chancery.  Had  not  that  Court 
power,  before  this  Act,  to  interfere  for  the  administration  of 
charitable  trusts  ?  If  your  Lordships  yield  to  the  argument  on 
the  other  side,  you  must  not  only  hold  that  the  words  of  the 
proviso  in  this  Act  create  a  new  jurisdiction  in  the  individual 
named,  without  an  appeal,  but  also  an  exclusive  jurisdiction,  so 
that  no  Court  of  Equity  shall  deal  with  a  matter  of  charity, 
where  members  of  a  corporate  body  are  trustees.  For  if  the 
jurisdiction  be  not  exclusive,  then  the  Court  of  Chancery  has  in 
this  matter  made  an  order  according  to  its  ancient  powers ;  and 
if  it  has  not  done  so  according  to  its  ancient  powers,  it  may  or 
may  not  have  exceeded  those  powers ;  but  that  is  the  matter  to 
be  considered  in  the  appeal.  If  the  words  of  the  Act  create  a 
new  jurisdiction,  which  it  is  submitted  they  do  not,  but  do  not 
create  a  jurisdiction  exclusive,  then  this  order  is  an  order  made 
by  the  Court  of  Chancery  in  the  exercise  or  assumed  exercise 
of  an  ancient  jurisdiction  on  which  your  Lordships  have  a  right 
to  interfere. 

An  argument  has  been  raised  on  the  words  used  in  the  Act 
62  Geo.  3,  c.  101,  giving  an  appeal  to  this  House.  The  recital 
in  the  Act  rendered  it  necessary  to  mention  the  House  of  Lords, 
because  of  the  limitation  of  time  to  give  effect  to  the  orders ;  and 

the  House  of  Lords  being  mentioned,  the  words  **  to  whom 
*  97    it  is  *  hereby  enacted  and  declared  that  an  appeal  shall  lie 

from  such  order,"  are  thrown  in  by  way  of  parenthesis. 
The  words  "enacted  and  declared"  are  always  considered  as 
importing  that  the  legislature  was  providing  for  something  that 
was  not  provided  for  by  the  existing  law ;  such  as  the  summary 
proceeding  given  for  the  first  time  by  that  Act  in  administering 
charities. 

But  without  the  words  granting  an  appeal,  an  appeal  would 
lie  ;  and  it  may  well  be  contended  that  if  an  Act  of  Parliament 
were  to  create  a  new  Court  of  Equity,  without  a  word  about  an 
appeal,  as  a  matter  of  course  an  appeal  would  lie  to  this  House  ; 
and  unless  that  were  so,  your  Lordships  have  been  for  centuries 
hearing  equity  appeals  without  authority.  Where  was  the  right 
to  hear  the  first  equity  appeal,  if  not  in  the  inherent  jurisdiction 
of  this  House  as  the  Supreme  Court  of  Equity  of  the  country  ? 
It  heard  appeals  from  the  Court  of  Chancery,  and  from  the 
Court  of  Exchequer,  because  they  are  equitable  jurisdictions.  It 
heard  them  from  the  Courts  of  Great  Session  in  Wales,  because 
it  was  an  equitable  jurisdiction.  Where  is  that  authority  derived 
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from  but  from  this,  that  it  is  the  common-law  of  the  country  that 
this  House,  as  the  Supreme  Court  of  Equity  in  the  kingdom,  decides 
by  its  inherent  powers  in  the  last  resort  ?  Suppose  the  four  last 
lines  in  the  71st  section  of  the  Municipal  Corporations  Act  did 
not  exist  at  all,  would  any  man  entertain  a  doubt  that  the  Lord 
Chancellor  would  have  had  power  to  direct  references  to  the 
Master  to  appoint  new  trustees,  if  a  case  required  it ;  or,  if  he 
had  done  it  without  bill  or  without  reference,  then  that  though 
it  might  have  been  complained  of,  still  it  would  have  been  the 
act  of  the  Lord  Chancellor  in  the  Court  of  Chancery, 
dealing  with  a  matter  of  *  equitable  jurisdiction  ?  It  is  clear  *  98 
that  all  that  was  meant  by  these  words  was,  to  throw  the 
administration  of  the  charities  into  the  same  course  as  it  stood 
before,  if  Parliament  did  not  interfere  before  a  given  day. 

ft 
Mr.  Pembertonj  in  reply.  —  The  argument  urged  with  most 
confidence  for  the  exercise  of  the  appellate  jurisdiction  of  the 
House  in  this  matter  is,  that  the  petitions,  affidavits,  and  the 
order  itself,  are  entitled  ^'in  Chancery,  and  in  the  matter  of 
the  Act  of  52  Geo.  3,  c.  101,"  and  the  order  is  drawn  up  by  the 
registrar  of  the  Court  of  Chancery,  and  that  all  the  proceedings 
are  treated  by  the  petitioners  as  if  they  were  proceedings  in  that 
Court  under  its  ordinary  jurisdiction.  Can  the  error  or  the  con- 
sent of  the  petitioners,  in  entitling  their  petitions  and  affidavits, 
give  an  appeal  to  this  House  from  a  new  jurisdiction  created  by 
Act  of  Parliament,  if  the  legislature  has  not  conferred  it  ?  What 
can  it  signify  how  the  petitions  and  the  order  are  entitled,  or  in 
what  terms  that  order  speaks,  if  it  was  made  by  the  Lord  Chan- 
cellor under  the  authority  of  the  statute  which  makes  what  he 
has  so  ordered  conclusive  on  the  parties  ?  The  order  was  made, 
as  it  purported  to* have  been  made,  by  virtue  of  the  power  con- 
ferred on  the  Lord  Chancellor  by  the  71st  section  of  the  Act 
6  4  6  Will.  4,  c.  76.  If  it  was  the  intention  of  the  legislature, 
in  annihilating  all  the  interest  of  the  corporation  trustees  in 
charities  from  the  1st  of  August,  1836,  to  leave  the  estates  of 
which  they  were  trustees  to  be  administered  by  the  existing  tri- 
bunals by  their  ancient  jurisdiction,  what  was  the  object  of 
introducing  the  special  proviso,  that  if  Parliament  should  not 
otherwise  direct  on  or  before  that  day,  the  Lord  Chancellor 
or  Lords  Commissioners  of  the  Great  *  Seal  should  make  *  99 
such  orders  as  he  or  they  should  see  fit  for  their  adminis- 
tration.    That  proviso  would  be  quite  nugatory  if  it  was  not 
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intended  to  confer  a  new  jurisdiction   on    the  persons    there 
named. 

The  argument  for  the  competency  of  the  appeal  has  been  car- 
ried to  this  extent,  —  that  this  House  has  authority  to  review,  by 
way  of  appeal,  the  orders  of  every  jurisdiction  established  by  Act 
of  Parliament,  unless  the  legislature  has  expressly  excluded  the 
right  of  appeal.  My  learned  friend  and  I  are  at  issue  on  that 
point :  I  say  no  such  authority  exists  in  your  Lordships'  House, 
unless  the  Act  creating  the  new  jurisdiction,  or  some  other  Act, 
gives  it;  while  Mr.  Knight  contends  that  such  authority  does 
exist,  unless  expressly  excluded.  The  jurisdiction  in  bankruptcy, 
created  and  continued  by  numerous  Acts  of  Parliament,  has  been 
exercised  by  the  Lord  Chancellor,  Lords  Commissioners,  and 
other  Judges  of  the  Court  of  Chancery,  but  no  appeal  lay  to  this 
House  from  any  orders  ki  bankruptcy ;  and  the  reason  is,  that  it 
was  a  special  jurisdiction  created  by  Acts  of  Parliament,  which 
did  not  give  an  appeal  to  this  House. 

It  does  not  appear  distinctly  from  the  references  made  in  the 
passages  cited  from  Blackstone's  Commentaries,  that  an  appeal 
ever  lay  to  this  House  from  sentences  by  the  delegates,  nor  from 
decrees  on  the  statute  for  Charitable  Uses,  43  Eliz.,  c.  4 ;  and 
the  reason  given  in  Saul  v.  WiUon  (the  case  in  2  Vernon,  118) 
is,  "  because  those  matters  are  grounded  upon  Acts  of  Parlia- 
ment, and  the  Acts  give  no  appeal."  The  authority  on  which 
Blackstone  calls  that  "a  loose  opinion,"  does  not  appear  in 
Duke's  Charitable  Uses,  to  which  he  refers,  (a)     The  decision  of 

(a)  The  Almsmen  of  Eastham  v.  Lady  Eempe,  must  be  the  case  to  which 
the  reference  is  made  by  Blackstone :  it  is  mentioned  in  the  report  of  Windsor 
t7.  Hilton )  in  p.  62  of  the  old  edition  of  Duke.  From  the  entries  in  the  Lords' 
Journals  for  1643-4  (19  &  20  Car.  1),  we  collect  this  state  of  that  case  :  An 
order  was  made  on  the  2d  of  December,  1643,  to  summon  witnesses  before 
the  House  at  the  hearing  of  th^  cause  of  the  poor  of  Eastham  and  the  Lady 
Kempe  ;  and  on  the  9th,  counsel  were  heard  on  both  sides,  and  the  certificate 
of  Sir  John  Bramston,  then  late  Lord  Chief  Justice,  was  read,  by  which  he 
had  certified  in  August,  1641,  that,  in  pursuance  of  their  Lordships'  order  of 
the  5th  of  June  of  that  year,  he  had  heard  the  grievances  mentioned  in  the 
petition  of  the  almsmen  of  Eastham,  in  the  county  of  Essex,  in  the  presence 
of  their  counsel,  and  he  found  the  case  to  be  as  follows  :  Giles  Breame,  by  his 
will,  dated  1st  of  May,  16  Jac.  1,  appointed  that  six  houses  should  be  built 
for  six  poor  men  of  the  parish  of  Eastham,  within  a  year  after  his  decease  ; 
and  he  devised  divers  lands  in  Eastham  towards  their  maintenance  forever, 
and  made  Sir  Giles  AUington  his  executor,  and  gave  him  and  his  heirs  the 
manor  of  Eastham,  that  he  might  have  wherewithal  to  perform  his  will,  &c. 
That  Mr.  Breame  afterwards  made  a  codicil,  by  which  he  entreated  Sir  G. 
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*  the  House  in  the  case  of  Wall  v.  Hie  Attorney- General^  *  100 
before  referred  to,  is  conclusive  on  the  question  in  this 

*  case,  and  to  admit  this  appeal  will,  in  effect,  be  to  overrule    *  101 

Allington  to  purchase  40/.  a  year  in  socage  tenure  for  the  maintenance  of  the 
six  poor  men  in  the  ahnshouses,  and  to  let  that  land  which  he  had  bequeathed 
by  his  will  for  that  intent  remain  still  unto  the  lordship,  as  it  hath  been. 
That  the  houses  were  built  by  Sir  G.  Allington,  but  before  any  lands  of  40/. 
yearly  value  were  purchased,  he  sold  the  manor  and  lands  in  Eastham  to  Lady 
Kempe,  and  left  660/.  in  her  hands  for  the  purchase  of  the  lands  of  the  yearly 
value  of  40/. ;  and  it  was  agreed  between  him  and  her  that  until  such  lands 
should  be  purchased,  the  said  lands  in  Eastham  sho\dd  stand  charged  with  the 
charitable  use.  That  no  such  lauds  were  purchased  for  many  years  ;  but 
there  being  a  decree  made  by  the  Conmiissioners  for  Charitable  Uses,  and 
exceptions  taken  thereto  before  the  Lord  Keeper  Coventry,  he  decreed  that 
8002.  should  be  paid  by  the  Lady  Kempe  and  Sir  G.  Allington  to  feoffees, 
towards  the  purchase  of  lands  to  the  use  of  the  almsmen  ;  which  800/.  had 
been  since  laid  out  in  the  purchase  of  lands  in  Braintree,  more  than  thirty 
miles  from  the  almshouses  :  and  whether  the  almsmen  might  have  the  lands 
in  Eastham  under  the  will,  or  accept  the  lands  in  Braintree,  of  less  value  and 
more  distant,  was  the  question  for  the  judgment  and  direction  of  the  House. 

On  the  11th  December,  1643,  the  House  ordered  that  it  be  referred  to  all 
the  Judges  and  King's  counsel  to  consider  whether,  by  the  statute  of  Chari- 
table Uses,  a  decree  made  by  the  Lord  Keeper  in  Chancery  is,  by  virtue  of 
that  statute,  not  reversible  in  the  High  Court  of  Parliament,  but  by  a  statute 
made  for  that  purpose,  more  than  any  other  decree  made  in  Chancery. 

On  the  15th  April,  1644,  the  Judges  reported  to  the  House  that  they  heard 
counsel  on  either  side  in  the  said  cause,  and  considered  the 
question  on  the  statute  of  43  Eliz.  for  Charitable  Uses  ;  and  ^^dictkm. 
they  certified  their  opinion  to  be,  **  that  upon  an  appeal  to  a  decree  marie  bj 
the  Lord  Keeper  upon  that  statute,  and  a  decree  made  by  his  u^j2>il'S^aiT lliS 
Lordship  in  Chancery,  annulling,  diminishing,  altering,  or  from  a  decree  made 
enlarging  a  decree  made  by  Commissioners  by  virtue  of  a  by  virtue  of  the  act 
commission  upon  that  statute,  if  the  same  decree  so  made  by   charitable  u^s/ta 

his  Lordship  do  not  stand  with  equity  and  good  conscience   »ai>J»pt  to  appeal  to 
jt-        <t    4.U     i.         -AX       J  •  i-  xi_     J  J    the  House  of  Lords. 

according  to  the  true  mtent  and  meamng  of  the  donors  and 
founders,  that  the  same  may,  notwithstanding  any  thing  contained  in  that 
statute,  be  reversed  in  Parliament,  in  such  course  and  manner  as  any  other 
decree  made  in  the  Court  of  Chancery  may  be  by  course  of  Parliament  re- 
versed. 

**  Signed,  Thos.  Irwin,  Edm.  Reve,  Fra.  Bacon,  Ralph  Whitfield.  " 
On  the  10th  of  August,  1644,  the  House  heard  **  the  cause,  by  counsel  on 
both  sides,  between  the  poor  of  Eastham  and  the  Lady  Kempe,**  concerning 
a  reversal  of  the  decree  made  by  the  Lord  Keeper  Coventry,  in  Chancery, 
touching  land  of  the  value  of  40/.  per  annum,  given  by  will  of  Giles  Breame 
to  the  said  poor  of  Eastham,  which  land  is  pretended  to  be  passed  away  to  the 
Lady  Kempe,  and  other  lands  settled  to  a  smaller  value;  and  the  House,  taking 
this  business  into  consideratibn,  ordered  that  the  said  cause  shall  be  dismissed 
this  House." 
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that  decision.    For  the  facts  and  result  of  the  case  of  Warner  v. 
North  J  it  would  be  right  to  direct  a  search  in  the  Journals,  (a). 

The  Lord  Chancellor. —  My  Lords,  when  this  case  came 
*  102  before  the  appeal  committee,  it  was  found  *  to  raise  a  ques- 
tion evidently  of  so  much  importance,  not  only  to  the  parties, 
but  as  affecting  a  great  many  other  cases  which  might  arise  under 
the  proceedings  of  this  Act  of  1835,  that  it  was  thought  not  proper 
to  dispose  of  it  in  that  Committee,  but  to  refer  the  parties  to  the 
bar  of  the  House  ;  and  in  order  to  save  them  the  expense  of  pre- 
paring their  cases  and  making  ready  for  hearing  on  the  merits, 
they  were  permitted  to  apply  by  petition,  for  the  purpose  of  rais- 
ing at  the  bar  the  question  that  was  presented  to  the  Committee 
of  Appeals.  The  case,  as  it  appears  upon  the  petition  now  before 
your  Lordships,  states  the  order,  which  is  undoubtedly  entitled 
*'  In  Chancery,"  and  has  been  so  argued  at  your  Lordships'  bar. 
It  was  an  order  on  petitions,  one  of  which  was  presented  by  the 
parties  now  asking  to  have  the  appeal  dismissed ;  and  that  peti- 
tion is  entitled,  not  only  in  the  matter  of  the  Act  of  the  5th  and 
6th  of  the  King,  but  it  is  also  entitled  in  the  matter  of  the  Act  of 

(a)  Lee  Warner  v.  William  North.  There  is  a  short  report  of  this  case  in 
Shower,  p.  110.  It  appears  from  entries  in  the  Lords*  Journals  for  1693  (6 
W.  &M.),  that  Warner  presented  a  petition  of  appeal,  complaining  of  a  decree 
made  hy  the  Commissioners  for  Charitahle  Uses,  and  of  a  confirmation  thereof 
by  the  Court  of  Chancery  in  1692,  upon  overruling  his  exceptions  with  costs 
to  be  paid  by  him  to  North.  That  appeal  was  withdrawn.  In  1695,  Warner 
again  appealed  to  the  House,  complaining  of  a  decree  made  November,  1693, 
on  behalf  of  North,  and  another  decree  on  behalf  of  Grace  Featly  and  other 
widows  of  Bromley  College ;  and  praying  that  a  decree  made  by  the  Com- 
missioners for  Charitable  Uses  might  be  confirmed,  and  that  tiie  decrees, 
orders,  and  proceedings  in  Chancery,  altering  the  same,  might  be  reversed. 
The  entry  of  the  judgment  on  the  3d  of  March,  1695,  is  this  :  — 

**  Upon  hearing  coimsel  this  day  at  the  bar,  upon  the  petition  and  appeal 
of  Lee  Warner,  gentleman,  complaining  of  a  decree  made  in  the  Court  of 
Chancery  the  24th  day  of  November,  1693,  on  the  behalf  of  William  North, 
and  another  decree  made  on  behalf  of  Grace  Feady  and  the  other  widows  of 
Bromley  College,  and  praying  that  a  decree  made  by  the  Commissioners  of 
Charitable  Uses  may  be  confirmed,  and  that  the  decrees,  orders,  and  proceed- 
ings in  Chancery  may  be  reversed  ;  as  also  upon  the  several  answers  of  William 
North,  gentleman,  and  Grace  Featly,  widow,  on  behalf  of  herself  and  the 
other  widows  of  Bromley  College,  in  the  county  of  Kent,  put  in  thereunto  : 
after  due  consideration  of  what  was  offered  thereupon,  it  is  ordered  and 
adjudged  by  the  Lords,  &c.,  that  the  said  petition  and  appeal  of  Lee  Warner 
shall  be  and  is  hereby  dismissed  this  House  ;  and  that  the  decrees,  orders, 
and  proceedings  of  the  Court  of  Chancery  therein  complained  of,  shall  be,  and 
they  are  hereby  affirmed."     (15  Lords'  Joum.  for  1695,  p.  691.) 
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52  Geo.  3,  Sir  Samuel  Romilly's  Act.    The  order  is  drawn  up 
as  an  order  of  the  Court  of  Chancery,  and  the  reference  is  made 
to  one  of  the  Masters  of  the  Court,  and  the  further  directions  are 
reserved  to  that  Court.     Upon  the  face  of  the  order,  therefore, 
it  is  an  order  in  the  recent  Act  of  the  5th  and  6th  of  the  King ; 
it  is  an  order  in  the  matter  of  the  62d  of  Geo.  3,  and  it 
is,  as  it  would  be  if  it  were  an  order  in  *  the  62d  of  Geo.  3,    *  103 
an  order  of  the  Court  of  Chancery ;  but  it  will  not  be  an 
order  of  the  Court  of  Chancery  if  the  argument  on  the  part  of 
the  parties  asking  to  have  this  appeal  dismissed  as  incompetent 
be  correct,  because  that  argument  supposes  that  the  reference  by 
the  71st  clause  of  the  Act,  5  and  6  Will.  4,  is  not  made  to  the 
Court  of  Chancery  as  a  Court  of  Equity,  but  to  the  individual 
who  for  the  time  being  may  hold  the  Great  Seal.     Now  your 
Lordships  have  not  the  merits  of  this  case  before  you  to  discuss ; 
your  Lordships  have  simply  to  consider  whether  upon  this  state 
of  things,  as  it  appears  upon  this  petition,  and  as  appears  upon 
the  face  of  the  order,  your  Lordships  can  say  that  the  parties 
have  a  right  to  come  to  this  House.     If  what  is  complained  of  be 
a  matter  done  under  the  authority  of  the  62d  of  Geo.  3,  they 
unquestionably  have  a  right  to  come  to  this  House  ;  if  it  be  gen- 
erally the  order  of  the  Court  of  Chancery,  they  have  a  right  to 
come  to  this  House.     But  it  is  contended  that  if  it  is  an  order 
made  under  the  authority  of  the  71st  section  of  the  6th  and  6th 
of  the  present  King,  then  they  have  no  right  to  come  to  this 
House.     If  the  case  were  now  before  us  in  a  stage  which  would 
enable  us  to  decide  on  that  latter  question,  it  might  be  one  of 
considerable  difficulty  and  requiring  much  consideration;   but 
the  parties  who  now  come  to  your  Lordships'  bar  ask  your  Lord- 
ships to  decide  that  the  respondents  here,  the  appellants  in  the 
general  appeal,  are  not  to  be  heard  to  complain  of  the  order,  the 
order  being  entitled  under  Sir  Samuel  Romillt's  Act,  the  52d 
Geo.  3d,  under  which  Act  there  is  an  express  power  of  appeal  to 
this  House.     What  your  Lordships  have  to  consider  is,  whether, 
in  this  state  of  circumstances,  you  can  safely  decide  that  the 
parties  appealing,  the  order  being  upon  the  twQ  petitions, 
are  not  entitled  to  *  be  heard  at  your  Lordships'  bar.    We    *  104 
have  not  the  merits  of  the  case  before  us  now ;  but  under 
the  circumstances  now  appearing  on  this  petition,  it  does  not 
appear  to  me  that  we  can  safely  decide.     These  petitioners  are 
not  the  parties  appellant :  it  does  not  appear  to  me  that  there  is 
on  the  face  of  this  petition  any  reason  to  show  that  we  can  dis- 
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miss  the  appeal  on  the  ground  of  the  House  not  havmg  juris- 
diction. 

Lord  Brougham. — I  entirely  agree  with  my  noble  and  learned 
friend  that  there  is  not  ground  whereupon  we  can  dismiss  the 
petition  of  appeal,  and  refuse  to  go  into  the  case.  It  is  quite 
unnecessary  to  go  further  than  to  state  that  that  is  sufficient  to 
dispose  of  the  present  application  to  dismiss  the  appeal.  My 
opinion  clearly  is  that  this  appeal  from  that  order  of  the  Court  of 
Chancery  is  competent.  With  respect  to  what  is  said  of  the  Act 
of  the  52d  Geo.  3,  it  is  unnecessary  to  go  into  the  construction 
of  that  Act,  or  into  any  inferences  which  may  be  drawn  from  the 
peculiarity  of  the  saving  clause  in  the  first  section  of  that  Act ; 
but  I  certainly  incline  to  the  opinion  that  that  saving  clause  has 
been  introduced  in  consequence,  not  merely  of  the  summary  juris-" 
diction,  but  in  consideration  of  the  statutory  limitation  there  given 
of  two  years ;  by  which  alone  I  can  account  for  the  reservation  of 
the  appellate  jurisdiction  appearing  as  it  does  there. 

Petition  to  discharge  the  appeal  as  incompetent,  refused,  with- 
out costs,  and  the  appeal  sustained. 

February  19,  1839. 

The  appeal  stood  over  until  the  session  of  1839,  when  it  came 
to  be  heard  in  the  presence  of  the  Judges. 

Mr,  Knight  Bruce  and  Mr.  Jacob  {Mr,  Q-irdleatone  was  with 
them),  for  the  appellants. — The  Lord  Chancellor's  *  order 
*  105    directed  a  reference  to  the  Master  of  the  Court  in  attend- 
ance during  the  vacation,  to  appoint  proper  persons  to  be 
trustees  of  the  charity  estates  and  property  late  under  the  admin- 
istration of  the  corporation  of  Norwich  or  any  of  its  members  in 
that  character,  which  were  affected  by  the  71st  section  of  the 
Act  5  and  6  Will.  4,  c.  76.     The  first  and  principal  objection  to 
the  order  is,  that  the  trusts  of  the  charity  estates  were  not  vacant 
when  the  order  was  made.     The  next  objection  is,  that  if  the 
trusts  were  determined  by  force  of  the  statute,  the  order  should 
be  to  refer  it  to  the  Master  to  inquire  whether  the  same  persons 
who  were  the  trustees  up  to  that  time  were  not  proper  persons 
to  be  continued  as  trustees  for  the  administration  of  the  charity 
estates  and  property.     If  either  of  these  objections  can  be  sus- 
tained, the  order  cannot  stand. 
The  corporate  bodies,  or  some  of  the  persons  composing  them, 
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were  trustees  of  the  charity  estates  and  property,  like  individ- 
uals, before  the  passing  of  the  Municipal  Corporations  Act,  the 
object  of  which  was  to  extend  corporate  privileges  to  the  inhab- 
itant householders  of  the  several  cities  and  boroughs,  and  to 
introduce  a  new  mode  of  electing  members  of  the  governing 
bodies,  in  place  of  the  then  existing  governing  bodies  who  were 
to  go  out  of  office  on  a  fixed  day.  The  Tlst  section  of  the  Act, 
on  which  the  House  is  required  to  put  a  construction,  purports 
to  provide  for  the  future  administration  of  the  estates  and  funds, 
of  which  the  corporate  bodies,  or  some  of  their  members  in  their 
corporate  characters,  were  trustees  for  charitable  purposes.  The 
words  of  the  section  are,  ^^  all  the  estate,  right,  interest  and  title, 
and  all  the  powers  of  such  corporate  body,  or  of  such 
member  or  members  *  of  such  body  corporate,  in  respect  *  106 
of  the  said  uses  and  trusts,  shall  continue  in  the  persons 
who  at  the  time  of  the  passing  of  this  Act  are  such  trustees  as 
aforesaid,  notwithstanding  that  they  may  have  ceased  to  hold 
any  office  by  virtue  of  which,  before  the  passing  of  this  Act,  they 
were  such  trustees,  imtil  the  1st  day  of  August,  1836,  or  until 
Parliament  shall  otherwise  direct,  and  shall  thereupon  utterly 
cease  and  determine."  The  first  word  in  that  part  of  the  section 
requiring  particular  consideration  is  the  word  "  continue,"  which 
neither  expresses  nor  implies  the  appointment  of  new  trustees, 
but  quite  the  reverse,  enjoining,  in  fact,  the  continuance  of  the 
former  trustees.  The  subsequent  words  of  the  section  point  out 
a  limit  to  their  continuance  in  the  trust,  namely,  ^^  until  the  1st 
day  of  August,  1836,  or  until  Parliament  shall  otherwise  order.'' 
These  words  must  be  read  together  in  giving  a  true  construction 
to  them :  the  1st  of  August  could  not  of  itself  terminate  the 
continuance  of  the  trusts ;  they  were  to  continue  until  Parlia- 
ment passed  another  Act,  and  thereupon  utterly  to  cease  and 
determine.  The  interpretation  put  on  the  clause  by  the  Lord 
Chancellor  in  making  the  order  was,  .that  the  trusts  utterly 
ceased  on  the  1st  of  August,  whether  Parliament  interfered  or 
not  by  any  other  Act.  The  appellants  submit  that  that  cannot 
be  the  true  construction  of  the  words.  The  words  "  thereupon," 
&c.,  must  be  taken  to  refer  to  the  last  antecedent  "  until  Parlia- 
ment shall  otherwise  order,"  or  to  both  antecedents;  and  if  to 
both,  then  the  Lord  Chancellor's  construction  referring  them  to 
the  remote  antecedent  only,  "  the  1st  day  of  August,"  must  be 
wrong.     The  legislature  could  not  have  intended  to  put  an 
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end  to  these  trusts   before  it  made  provision   for  the 

*  107    *  administration  of  the  charities.    If  the  trusts  were  all 

vacant  on  the  1st  of  August,  according  to  the  Lord  Chan- 
cellor's view  of  the  Act,  what  became  of  the  estates  and  prop- 
erty from  that  day  until  his  Lordship  made  orders  for  appointing 
trustees  to  the  hcereditas  jacens  f  What  became  of  the  trusts  in 
the  mean  time  ?  They  must  have  remained  wherever  the  legal 
estate  was,  and  where  that  is  even  now  is  vexata  qucestio.  Some 
persons  suppose  the  legal  estate  remains  in  the  old  trustees; 
some  suppose  it  is  vested  in  the  Lord  Chancellor  and  Masters  in 
Chancery ;  and  some  say  in  the  heirs  of  the  donors,  from  Cum- 
berland  to  Cornwall.  A  trustee  is  a  person  who  has  the  legal 
estate  or  interest.  The  Lord  Chancellor's  order  did  not  devest 
that  estate  out  of  the  former  trustees,  or  give  it  to  those  ap- 
pointed imder  his  orders.  Without  the  legal  estate  they  cannot 
be  trustees ;  they  are  mere  scarecrows,  having  no  real  authority 
to  protect  the  estates.  Suppose  a  tenant  of  any  of  the  charitieii 
refuses  to  pay  rent,  or  resists  a  notice  to  quit,-  where  is  the  power 
in  the  trustees  to  distrain  or  to  eject  him  ?  There  is,  in  fact,  no 
person  in  rerwm  natura  who  has  the  legal  estate,  or  who  could 
sue  a  tenant  of  the  charity  estates  as  lessor  of  the  plaintiff,  if  the 
trusts  in  the  corporations  ceased  on  the  1st  of  August,  1836. 
That  day  was  not  the  termination  at  which  the  clause  aimed,  but 
that  day  was  named  because  it  was  anticipated  that  Parliament 
would  make  other  provision  before  that  day,  and  such  other 
provision  by  Parliament,  whenever  it  should  happen,  was  the 
limitation  intended  ;  but  in  the  event  of  no  provision  being  made 
before  that  day,  the  Lord  Chancellor's  ordinary  jurisdiction  over 
charities  was  to  be  exercised  in  the  usual  way.     The  trustees 

were  not  free  from  control  in  case  Parliament  did  not 

*  108   interfere ;   *  for  in  that  event  they  were  subject  to  the 

Lord  Chancellor's  former  jurisdiction,  whereby  he  might 
remove  any  of  them  who  misconducted  himself,  or  became  inca- 
pable or  unwilling  to  act.  And  that  it  was  no  new  jurisdiction 
that  was  to  be  exercised  by  the  Lord  Chancellor  was  clearly  indi- 
cated by  the  words  of  the  first  proviso :  "  That  if  any  vacancy 
shall  be  occasioned  among  the  charitable  trustees  for  any  borough 
before  the  1st  day  of  August,  it  shall  be  lawful  for  the  Lord  High 
Chancellor^  &c.,  upon  petition  in  a  summary  way  "  (the  exact 
words  of  the  Act  of  52  Geo.  8,  c.  101),  "to  appoint  another 
trustee  to  dupply  such  vacancy,"  &c«  And  in  like  manner  the 
existing  jurisdiction  was  to  be  put  in  motion  by  the  second  pro- 
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viao  in  the  clause :  "  K  Parliament  ahaU  not  otherwise  direct  on 
or  before  the  said  Ist  day  of  August,  1836,  the  Lord  High  Chan- 
cellor or  Lords  Commissioners  of  the  Great  Seal  shall  make  such 
orders  as  he  or  they  shall  see  fit  for  the  administration,  subject  to 
such  charitable  uses  or  trusts  as  aforesaid,  of  such  trust  estates." 
The  Lord  Chancellor's  general  jurisdiction  over  charities,  until 
Parliament  should  pass  an  Act  for  their  regulation,  was  to  be 
exercised  to  provide  against  malversation  of  the  trustees,  reduc- 
tion of  them  by  death  or  incapacity ;  so  that  by  that  interpreta- 
tion of  this  section  no  mischief  could  ensue  from  the  continuance 
of  the  estates  in  the  former  trustees.     But  great  mischief  might 
ensue  from  the  other  interpretation,  by  which  the  trusts  of  these 
estates  became  vacant,  and  the  whole  of  this  vast  property  was 
unprotected  from  the  1st  of  August  until  trustees  should  be 
appointed  by  the  slow  process  of  petitions  to  the  Court,  orders 
of  reference  thereon,  and  then   the  tedious  squabbles  in  the 
Master's  office,  with  consequent  applications  to  the  Court. 
*The  legislature  could  not  *  have  intended  so  dangerous  a   *  109 
proceeding ;  and  to  prevent  so  much  mischief  the  statute 
ought  to  receive  a  reasonable  construction,  not  inconsistent  with 
the  words,  though  not  resting  on  the  letter  only;   ^^nam  qui 
hsBret  in  littera  haaret  in  cortice,"  but  relying  on  the  sense  guided 
by  equity.     Fvlmerston  v.  Steward^  and  Stradling  v.  Morgan,  (a) 
In  the  case  of  The  King  v.   The  Inhabitants  of  Everdon^  Lord 
Ellenborough  says,  (6)  "  I  hope  that  the  apparent  justice  of  the 
one  construction,  and  the  great  and  manifest  inconvenience  of 
the  other,  do  not  too  much  warp  my  mind  in  coming  to  the  con- 
clusion which  I  have  done :  for  it  would  indeed  be  a  grievous 
construction  if  we  were  to  be  bound  to  adopt  the  literal  sense  of 
the  words  of  the  statute."     And  in  The  King  v.  Bellamy^  ((?) 
Chief  Justice  Abbott  says,  "The  language  of  the  Acts,  &c., 
is  not  free  from  obscurity:  it  is  our  duty,  however,  to  give 
effect  to  the  intention  of  the  legislature,  if  that  can  be  ascer- 
tained." 

If  the  word  "  or,"  in  the  clause  "  until  the  1st  day  of  August, 
1836,  or  until  Parliament  shall  otherwise  direct,"  were  to  be  read 
"  and,"  there  would  be  no  difficulty  at  all  in  reconciling  the  words 
to  the  manifest  intention ;  and  there  are  cases  (more  on  the  con- 

(a)  Plow.  pp.  109,  205  ;  see  also  Butler  and  Baker's  Case,  3  Co.  Bep.  ; 
Co.  Litt.  881  a,  and  381  b  ;  Bac.  Ab.  tit.  Statute  ;  Rules  to  be  observed  in 
the  construction  of  a  Statute  ;  and  1  Bl.  Com.  91. 

(5)  9  £a8t,  105.  (e)  1  B.  &  C.  502. 
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struction  of  deeds  and  wills  than  of  acts  of  Parliament)  where 
"or"  is  construed  to  mean  "and,"  in  order  to  effectuate  the 
intention,  and  where  the  sense  and  reason  require  such  reading 
to  avoid   inconvenience.      Fairfield  v.  Morgan^  (a)    Wright  v. 

Kemp,  (h)  The  form  used  in  injunctions  is  similar,  viz., 
*  110    "  until  answer  or  further  *  order,"  by  which  the  party  is 

prevented  from  doing  what  is  forbidden  until  further 
order.  It  is  not  enough  "  until  answer ; "  the  injunction  con- 
tinues after  answer  until  further  order  of  the  Court.  As  in  that 
form  the  first  words,  "  until  answer,"  so  in  this  clause  the  words 
"  until  the  1st  day  of  August,"  go  for  nothing  5  and  the  second 
period  of  the  clause,  "  until  Parliament  shall  otherwise  direct," 
is  to  be  taken  as  the  termination  of  the  trusts  intended  by  the 
legislature. 

But  supposing  that  these  trusts  did  all  become  vacant  on  the 
1st  of  August,  1836,  the  appellants  submit  that  this  was  not  a 
proper  order  of  reference.  The  former  trustees,  whose  conduct 
and  management  of  the  charities  were  unimpeached,  ought  to  be ' 
left  at  liberty  to  propose  themselves  for  reappointment.  It  was 
not  proved  nor  alleged  that  they  had  failed  to  administer  the 
charity  estates  and  property  according  to  the  uses  and  trusts  to 
which  they  were  subject,  or  committed  any  breach  of  trust,  or 
were  unfit  to  continue  trustees.  They  had  the  legal  estate,  which 
was  not  devested  by  the  Act.  The  order  of  reference  for  appoint- 
ing new  trustees  did  not  clothe  those  so  appointed  with  the  legal 
estate,  or  give  them  power  to  effect  the  objects  of  the  trusts; 
they  were  mere  phantoms.  The  legal  estate  should  have  been 
ascertained  and  declared  before  they  were  appointed ;  the  title- 
deeds  of  the  estates  should  have  been  in  their  possession.  Even 
to  this  day  these  trustees  are  without  any  power  to  protect  the 
charity  estates  and  funds. 

The  Attorney-General  and  Mr.  Pemherton  {Mr.  Blunt  was  with 
them),  for  the  respondents.  —  By  the  plain  construction  of  the 
Tlst  section  of  the  Municipal  Corporations  Act,  all  the  estate  and 
interest  of  the  trustees  of  the  charity  property  were  deter- 
*  111  mined  on  the  *  1st  of  August,  1836.  At  the  time  of  passing 
the  Act,  the  danger  of  leaving  the  chaiities  to  be  adminis- 
tered by  the  same  hands  that  would  have  the  management  of  the 
borough  fund  was  clearly  foreseen  and  provided  against :  first,  in 

(a)  2  Bos.  &  Pul.  38.  (6)  3  T.  R.  470. 
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case  of  vacancies  happening  in  the  trusts  before  Parliament  made 
the  then  intended  provision  for  their  future  administration,  the 
LfOrd  Chancellor  was  empowered  to  fill  them  up ;  and,  secondly, 
in  case  Parliament  should  not  make  such  provision  on  or  before 
the  1st  of  August  (the  event  which  happened),  the  Lord  Chan- 
cellor was  to  make  orders  for  their  administration.  The  first 
proviso,  giving  power  to  the  Lord  Chancellor  to  fill  up  vacancies  in 
the  trusts,  gave  no  more  than  the  Great  Seal  possessed  before  by 
virtue  of  office,  without  any  legislative  enactments ;  but  it  limited 
the  continuance  of  the  persons  appointed  to  the  vacancies  in  the 
trusts  to  the  1st  of  August,  1836,  the  time  when  the  persons  in 
whose  room  they  might  be  chosen  would  have  ceased  to  be  trus- 
tees. The  second  proviso,  which  the  appellants  would,  by  their 
construction,  strike  out  of  the  section  altogether,  conferred  an 
enlarged  jurisdiction  on  the  Lord  Chancellor. 

The.  argument  for  the  continuance  of  the  trustees  beyond  the 
1st  of  August,  1836,  is  founded  on  the  words,  ^'  or  until  Parlia- 
ment shall  otherwise  direct."  These  words  do  not  extend  the 
period  for  the  termination  of  the  trusts  beyond  the  1st  of  August, 
but  limit  the  time  still  stronger,  giving  the  trustees  notice  that 
the  1st  of  August,  at  all  events,  would  be  their  last  day  in  office, 
but  that  it  might  cease  sooner  by  the  direction  of  Parliament. 
The  use  of  the  words  was  most  appropriate  to  apprise  the  trustees 
that  before  the  1st  of  August  another  Act  might  pass  for  admin- 
istering the  charities.  The  trustees  would  have  a  right  to 
*  complain  if  they  had  not  such  notice ;  for  they  had  valu-  *  112 
able  privileges  and  patronage,  and  they  might  say  that 
there  was  a  violation  of  their  vested  rights,  if  the  time  when  they 
were  to  cease  was  not  limited.  The  word  ^^  continue,"  it  has 
been  contended,  is  to  be  taken  in  an  extending  sense ;  certainly 
it  was  so  meant ;  that  is,  to  continue  until  the  1st  of  August. 
But  whatever  interpretation  may  be  given  to  that  word  by  itself, 
the  words  of  the  last  proviso  leave  no  room  to  doubt  that  the  Ist 
of  August  was  the  final  termination  of  the  office  of  these  trustees, 
if  it  was  not  terminated  sooner  by  direction  of  Parliament.  It  is 
also  suggested  that  ^^or"  may  be  construed  ^^and,"  by  which 
construction  the  trusts  were  not  to  cease  ^^  until  Parliament  other- 
wise  directed."  Such  a  substitution  of  the  one  word  for  the  other 
would  destroy  the  plain  sense  of  the  clause  in  this  case,  and  it 
should  never  be  resorted  to  in  any  case  without  the  utmost 

TOL.  TII.  6  [  81 1 


*  112  CASES  IN  THE  HOUSE  OF  LOBDS. 

necessity.  Price  v.  JBunt^  (a)  Duncomb  v.  Walter^  (J)  Hall  v. 
Q-aun.  (<?) 

The  grievaDce  oomplained  of  by  the  appellants  is  that  the  Lord 
Chancellor  directed  the  appointment  of  new  trustees  before  the 
former  trustees  were  removed ;  and  they  insist  that  the  offices 
ought  to  be  first  declared  vacant.  But  the  trustees  were  removed 
on  the  1st  of  August,  by  virtue  of  the  Act  of  Parliament ;  it  was 
superfluous  to  declare  the  office  vacant*  The  Lord  Chancellor's 
order  recites  the  clause  of  the  71st  section,  showing  that  the 
trustees  were  no  longer  in  office.  It  is  implied  in  the  argument 
for  the  appellants  that  the  Lord  Chancellor  might,  independently 
oif  this  Act,  remove  the  trustees.  Then  it  may  be  asked  whether 
his  power  is  lessened  by  this  section,  which  gives  him  new  power  ? 
If  the  Secretary  of  State  were  the  person  appointed  to  exer- 
*  113  cise  that  power,  *  instead  of  the  Lord  Chancellor,  can  it  be 
contended  that  he  would  not  be  thereby  authorized  to 
appoint  new  trustees  after  the  1st  of  August  ?  Is  this  clause  to 
be  struck  out  because  the  Lord  Chancellor  is  the  person  named ; 
and  he  had  already  power  by  virtue  of  his  office  ?  It  is  alleged 
that  the  new  trustees  have  not  the  legal  estate,  and  therefore 
cannot  effectually  exercise  their  trusts.  It  is  true  they  have  not 
the  legal  estate,  but  they  are  nevertheless  able  to  act  as  trustees. 
It  is  given  as  a  reason  that  Mr.  Dunning  could  not  be  the  author 
of  Junius's  letters,  because  Junius  in  his  dedication  used  the 
expression,  "They"  (the  King,  Lords,  and  Commons)' " are  the 
trustees,  not  the  owners;  the  fee-simple  is  in -us;"  which  cer- 
tainly, for  a  lawyer,  is  not  a  correct  expression.  But  there  are 
many  classes  of  persons  in  the  character  of  trustees,  and  acting 
with  all  the  power  of  trustees,  without  the  legal  estate.  There 
are  the  trustees  of  the  British  Museum,  for  instance,  who  manage, 
direct,  and  control  that  establishment,  but  have  not  the  legal 
estate,  which  remains  in  the  body  corporate  of  that  institution. 

It  may  be  admitted  that  all  the  bodies  corporate,  and  all  their 
members  who  were  trustees  of  these  charities  up  to  the  1st  of 
August,  1886,  were  immaculate  and  wholly  unimpeachable  in 
their  administration  of  the  charity  property ;  but  how  were  they 
in  a  situation  to  discharge  thek  duty  after  the  new  composition 
of  the  corporations  ?  The  whole  of  the  corporation  of  Norwich, 
consisting  of  eighty-five  individuals,  administered  the  charities  in 
that  city  as  trustees  in  their  corporate  capacity ;  were  the  eighty- 

(a)  Pollexf.  645.  (6)  2  Lev.  57. 

(c)  Cro.  Eliz.  307. 
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five  individuals  to  continue  in  the  trusts  after  they  or  some  of 
them  ceased  to  be  corporators  ?  or  was  the  new  corporation,  con- 
sisting of  several  thousand  persons,  tD  administer  the  chari- 
ties ?  They  might  *  become  bankrupts,  go  reside  abroad  *  114 
or  at  a  distance  at  home,  or  perhaps  be  sent  out  of  the 
coantry;  acting  in  their  natural  capacity,  how  could  they  all 
agree  to  any  act,  whether  of  bringing  an  ejectment  against  a  ten- 
ant, employing  a  bailiff  to  distrain,  granting  a  lease,  or  giving  a 
receipt  for  the  rent  ?  They  are  no  longer  corporators  doing  these 
matters  by  their  common  seal.  They  would  be  in  the  nature  of 
joint  tenants,  the  charities  continuing  in  them  in  their  natural 
capacity  after  they  ceased  to  be  corporators ;  and  to  give  validity 
to  any  act,  they  should  all  join.  Any  one  of  them  dissenting 
from  the  others  might  give  a  release  to  a  debtor  to  the  charity. 
All  these  circumstances  show  the  great  inconvenience  that  would 
result  from  the  course  which  the  appellants  would  follow.  What 
is  the  inconvenience  of  the  course  which  has  been  taken  ?  There 
was  a  reference  to  the  Master  in  the  case  of  every  corporation, 
and  the  Master  devoted  his  attention  to  the  subject ;  so  that  the 
change  was  effected  in  the  most  convenient  manner  for  all  par- 
ties, especially  for  the  charities  and  the  objects  of  them.  The 
corporation  trustees  being  fundi  officio  on  the  1st  of  August, 
1836,  on  which  day  their  interest  ceased  and  the  trusts  became 
vacant,  the  legal  estate  having  been  in  the  old  corporation,  and 
the  new  corporation  being  a  continuation  of  the  old,  that  estate 
fell  in  on  that  day;  the  lease,  as  it  were,  expiring,  the  rever- 
sioner becomes  seised,  and  from  that  day  the  reversion  and  the 
legal  estate  are  in  the  new  corporation.  It  was  certainly  a  mis- 
take not  to  have  given  the  Lord  Chancellor  power  to  vest  the 
legal  estate  in  the  new  trustees.  It  was  not  contemplated  at  the 
time  that  he  could  not  so  vest  it.  The  error  was  seen  and 
corrected  in  the  Irish  Municipal  Corporations  Act,  *  and  it  *  115 
certainly  is  an  inconvenience  which  the  legislature  ought 
speedily  to  remedy.  But  it  signifies  littie,  compared  with  the 
mischiefs  that  would  result  from  the  construction  put  on  the  Act 
by  the  appellants.  The  corporation  of  Norwich  consists  of  3000 
members,  besides  the  governing  body  ;  and  the  legal  estate  is  in 
the  whole  corporation,  who  certainly  could  not  act  together  as 
trustees  of  these  charities.  If  their  Lordships  would  for  a  moment 
consider  the  enormous  evils  that  would  foUow  from  the  retrans- 
fer  of  these  charities  from  the  new  trustees  to  those  who  before 
had  the  management  of  them*,  surely  nothing  would  induce  their 
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Lordships  to  such  a  step,  unless  th^y  thought  the  language  of 
the  Act  imperatively  required  it.  From  the  first  clause  of  the 
Act  to  the  last,  it  appears  that  every  officer  of  the  coi-poration 
was  wholly  divested  of  every  power  which  had  been  vested  in 
him.  Were  the  charity  trustees  alone  to  be  continued  until  Par- 
liament passed  another  Act  ?  The  e£Fect  of  the  71st  section,  it  is 
submitted,  was,  that  all  the  estate  and  interest  of  the  coi*poration 
trustees  ceased  on  the  1st  of  August,  1836 ;  and  there  being  then  no 
trustees  by  whom  the  charities  could  be  administered,  the  defect 
could  only  be  supplied  by  means  of  the  authority  of  the  Lord  Chan- 
cellor, under  the  last  proviso  of  that  section,  or  of  the  Court  of 
Chancery  or  Court  of  Exchequer,  under  the  Act  52  Geo.  3,  c.  101. 

Mr.  Knight  Bruce^  in  reply.  —  Any  alleged  inconvenience  that 
may  result  from  the  retransfer  of  these  trusts  should  have  no 
weight,  as  all  the  new  appointments  were  made  after  this  appeal 
was  known  to  be  lodged.     All  the  acts  that  have  been  done  since, 

have  been  done  in  the  face  and  defiance  of  this  appeal ; 
*116    *and  the  appellants  did  all  that  was  in  their  power  to 

bring  it  to  a  hearing,  while  the  respondents  did  all  they 
could  to  prevent  the  hearing.  The  House  would  not,  therefore, 
be  influenced  by  any  thing  that  happened  in  respect  to  other 
charities  since  this  order  was  made.  The  reference  made  to  the 
different  form  of  the  Irish  Municipal  Corporations  Act,  shows  the 
strength  of  the  appellants'  constiiiction  of  this  Act.  The  words 
in  the  Irish  Act  are  not  "  until,"  but  "  unless  Parliament  shall 
sooner,"  &c.  The  mischiefs  which  this  Act  was  to  provide  against 
were  the  political  abuses,  the  self-elections  of  the  governing 
bodies,  and  not  any  misgovemment  of  the  charities.  The  chief 
object  was  to  regulate  the  municipal  government,  not  to  remodel 
the  charity  trusts ;  that  was  a  mere  incident. 

An  argument  was  drawn  from  the  number  of  the  former  cor- 
poration, that  they  being  now  in  their  natural  capacity  could  not 
act  together.  But  there  are  now  forty-two  trustees  appointed 
of  these  charities,  twenty-one  of  one  side,  twenty-one  of  the 
other ;  are  these  forty-two  more  likely  to  agree  than  the  eighty- 
five  members  of  the  old  corporate  body  ?  There  is  more  facility 
for  dissension  in  the  present  number,  especially  in  respect  to 
religion ;  persons  of  all  religious  persuasions  being  now  in  the 
corporation,  which  formerly  consisted  of  one  religious  class. 

Lord  Wynford  proposed  this  question  for  the  opinion  of  the 
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Judges  ;  viz.,  "  Whether  the  administration  of  the  charity  estates 
and  funds  comprised  in,  and  described  by,  the  71st  section  of 
5  &  6  Will.  4,  c.  76,  continued  after  the  1st  day  of  August,  1836, 
in  the  persons  described  in  the  said  71st  section,  no  subsequent 
Act  having  passed  respecting  the  same  before  the  1st  of 
•August,  1886,  and  no  vacancy  having  been  occasioned  '117 
amongst  such  persons  before  that  time  ?  " 

That  question  was  agreed  to  by  the  House,  and  time  was  given 
to  the  Judges  to  answer  it. 

June  25. 

Lord  Chief  Justice  Tindal  delivered  the  opinion  of  the  Judges 
as  follows. —  In  answer  to  the  question  proposed  by  your  Lordships 
to  her  Majesty's  Judges  [read  it],  I  have  the  honour  of  stating 
our  opinion  to  be,  that  the  administration  of  the  charity  estates 
and  funds  referred  to  in  the  question,  did  not  continue  after  the 
1st  of  August,  1836,  in  the  persons  described  in  the  71st  section. 
It  was  admitted  by  the  counsel  for  the  appellants  in  the  course 
of  the  argument,  and  very  properly  admitted,  that  it  is  impos- 
sible to  put  any  construction  on  the  whole  of  the  clause  without 
meeting  much  difficulty.  But  we  think  ourselves  bound  to  put 
that  interpretation  upon  it,  which,  taking  the  whole  of  it  together, 
appears  to  us  to  do  the  least  violence  to  the  words  employed  in 
it,  and  at  the  same  time  to  give  a  consistent  meaning  to  every 
part  of  the  section.  And  keeping  this  object  in  view,  we  think 
the  words  in  the  71st  section,  that  the  powers  of  the  former  trus- 
tees ^^  shall  continue  until  the  1st  day  of  August,  1836,  or  until 
Parliament  shall  otherwise  order,  and  shall  immediately  there- 
upon utterly  cease  and  determine,"  are  to  be  construed  as  if  the 
words  had  been  "  until  the  1st  of  August,  1836,  or  until  Parlia- 
ment shall,  in  the  mean  time,  or  sooner,  otherwise  order ;  "  and 
that  the  words  "  shall  immediately  thereupon  utterly  cease  and 
determine,"  intend  that  if  Parliament  does  not  in  the  mean  time 
otherwise  order,  the  powers  shall  cease  and  determine  on 
the  *  1st  of  August ;  and  if  Parliament  did,  in  the  mean  *  118 
time,  otherwise  order,  that  then  they  should  cease  and 
determine  upon  the  day  which  should  be  appointed  and  substi- 
tuted by  the  legislature  instead  of  the  Ist  of  August.  And  we 
feel  ourselves  warranted  in  giving  this  construction  to  the  earlier 
part  of  the  clause  by  the  consideration  that  the  last  proviso  in 
the  same  section  contains  an  enactment  relating  to  the  same  sub- 
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ject-matter  of  legislation,  and  which  is  free  from  all  ambiguity 
whatever,  viz.,  "  Provided,  also,  that  if  Parliament  shall  not 
otherwise  direct  on  or  before  the  1st  day  of  August,  1836,  the 
Lord  Chancellor,  &C.,  shall  make  such  orders  as  he  shall  see  fit 
for  the  administration  of  such  trust  estates/'  And  we  cannot 
understand  the  legislature  to  have  had  in  its  view  an  alteration 
by  Parliament  unlimited  in  point  of  time  in  the  former  part,  but 
limited  in  point  of  time  to  the  1st  of  August  in  the  latter  part  of 
the  same  section.  The  construction  contended  for  on  the  part 
of  the  appellants,  is  further  liable  to  this  objection,  that  it  leaves 
the  time  at  which  the  powers  of  the  former  trustees  are  to  cease 
and  determine  altogether  undefined  and  uncertain.  There  might 
happen,  according  to  that  construction,  an  interval  of  time  of 
unlimited  extent  before  Parliament  might  think  fit  to  interfere 
and  otherwise  order  ;  and  in  the  mean  time  it  is  obvious  that  all 
would  be  involved  in  doubt  and  uncertainty.  And  again,  there 
is,  as  it  appears  to  us,  a  very  strong  objection  against  the  reading 
"and"  instead  of  "or,"  as  contended  for  on  the  part  of  the 
appellants  :  that  is,  against  reading  the  Act  thus,  "  until  the  1st 
day  of  August,  1836,  and  until  Parliament  shall  otherwise  order; " 
for  this  would  imply  that  Parliament  could,  have  no  power  to 

make  such  an  order  until  after  the  1st  of  August  had 
*  119   passed ;  a  construction  not  only  *  inconsistent  with  the 

general  authority  of  Parliament,  but  irreconcilable  with 
the  proviso  above  referred  to,  which  expressly  refers  to  an  alter- 
ation to  be  made  before  the  1st  of  August.  Upon  the  whole,  we 
think  that  the  administration  of  the  charity  estates  and  funds  did 
not  continue  in  the  persons  described  in  the  71st  section,  after 
the  1st  of  August,  1836. 

The  Lord  Chancellor.  —  This  case,  in  which  your  Lordships 
have  just  heard  the  opinion  of  the  learned  Judges,  having  been 
an  appeal  from  an  order  made  in  Chancery  ;  and  the  opinion  of 
the  learned  Judges  being,  that  the  administration  of  the  charity 
estates  did  not  continue  in  the  persons  described  in  the  71st 
section  of  the  Act,  after  the  1st  of  August,  1836  :  I  shall  move 
that  your  Lordships  adopt  the  opinion  so  expressed ;  and  the 
only  question  will  be  as  to  the  costs.  This  being  an  appeal 
against  an  order  which,  in  the  unanimous  opinion  of  the  learned 
Judges,  is  considered  to  be  a  correct  order,  and  the  respondents 
being  trustees  of  charities,  I  apprehend  your  Lordships  will  think 
it  a  case  in  which  the  order  ought  to  be  affirmed,  with  costs. 
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Lord  Wynford.  —  I  quite  agree  in  the  opinion  delivered  on 
behalf  of  the  learned  Judges :  that  opinion. is  the  same  which  I 
had  formed  upon  the  question  before  I  heard  the  opinion  which 
has  now  been  delivered.  But  I  confess  that,  considering  the 
difficulty  in  construing  the  Act  of  Parliament,  and  considering, 
too,  that  this  is  the  first  time  that  this  question  has  come  under 
the  consideration  of  the  House,  and  that  it  was  important  to  the 
interests  of  the  municipal  charities  in  this  country  generally 
that  the  question  should  be  determined,  *  I  think  it  would  *  120 
be  hard  to  visit  the  appellants  with  costs.  In  this  case 
the  learned  Judges  have  found  their  way  through  all  the  mazes 
and  perplexities  of  this  Act  of  Parliament,  in  my  opinion,  to  a 
right  conclusion :  but  when  it  is  admitted,  even  by  the  counsel, 
that  the  Act  of  Parliament  was  attended  with  difficulties,  I  think 
that  the  appellants  should  not  be  visited  with  costs :  and  I  would, 
therefore,  move  an  amendment  upon  that  part  of  the  motion  of 
my  noble  and  learned  friend,  that  the  judgment  be  affirmed, 
without  costs. 

The  Lord  Chancellor,  -r- 1  was  not  in  the  least  aware  that 
upon  this  point  there  would  be  any  difference  of  opinion,  other- 
wise I  should  have  proposed  that  the  further  consideration  of  the 
case  should  be  postponed,  inasmuch  as  it  is  in  the  absence  of  a 
noble  and  learned  Lord  who  has  been  present  during  the  whole 
of  the  argument,  and  with  whom  I  communicated  upon  this  sub- 
ject before  he  left  the  House :  but  as  the  noble  and  learned  Lord 
who  has  just  addressed  your  Lordships  differs  in  his  view  of  the 
judgment  I  proposed  to  your  Lordships  to  pronounce,  I  would 
suggest  that  the  consideration  of  the  case  be  now  postponed. 

The  Attorney- General.  —  May  I  be  allowed  to  say  that,  on  be- 
half of  the  respondents,  I  am  instructed  to  pray  that  their  costs 
nday  be  allowed  ?  They  submit  that  it  would  be  extremely  hard 
if  die  costs  should  fall  upon  the  charity. 

August  5. 

The  Lord  Chancellor.  —  The  only  question  remaining 
to  be  disposed  of  in  this  case  is  as  to  the  costs.     *  The    *  121 
order  appealed  from  is  an  order  made  in  the  Court  of 
Chancery.     The  learned  Judges  have  given  their  opinion  unani- 
mously that  the  judgment  below  is  correct ;  and  it  is  matter  of 
course,  unless  there  is  some  reason  to  the  contrary,  that  costs 
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should  follow  the  aflBrmance  of  the  judgment  of  the  Court  below, 
and  particularly  in  this  case  where  the  respondents  are  trustees 
of  a  charity. 

Lord  Brougham.  —  There  can  be  no  doubt  whatever  upon  it. 
I  cannot  say  that  a  case  might  not  have  arisen  in  which  a  con- 
trary practice  might  be  adopted ;  but  in  this  case  there  was  no 
reasonable  doubt  raised  upon  the  construction  of  the  Act.  The 
circumstance  of  the  learned  Judges  being  unanimous  raises  the 
presumption  that  the  case  was  free  from  doubt. 

Ordered,  that  the  appeal  be  dismissed,  and  the  order  com- 
plained of  be  affirmed  :  and  that  the  appellants  pay  the  respon- 
dents the  costs  incurred  in  respect  of  the  appeal. 

Bailey  v.  Maule,  referred  to,  supra,  pp.  93-95,  was  an  appeal  against  an 

Appellate  Jurisdic-  order  in  the  cause  of  Watkins  v.  Maule  (2  Jac.  &  W.  287  ; 

*^^'  see  also  Maule  v.  The  Duke  of  Beaufort,  1  Russ.  349),  which 

Court  orchancery*  ^^^  *  creditors*  Suit  for  the  administration  of  the  estate  of 

setting  aside  a  tmr-  Benj.  Hall,  Esq.,  deceased.    Under  the  decree  in  that  cause, 

chase  made  under  a  "*  ^ 

decree  in  a  cause.   Joseph  Bailey,  Esq. ,  was  reported  the  purchaser  of  the  Rum- 

^7  ^^r^'  'Z  i>ey  estate  and  iron  works  ;  the  report  was  confirmed  by  an 
House  of  Lords  by   order  dated  August  16th,  1824,  and  the  purchase-money  paid 

the   purchaser,   al-  •»>  •  • 

though  not  a  party  into  court,  and  Mr.  Bailey  put  mto  possession.  Afterwards, 
to  the  cause.  ^^y  an  order  dated  the  23d  of  February,  1825,  the  former 

order  confirming  Bailey  as  the  purchaser,  and  all  the  subsequent  proceedings, 
were  set  aside,  on  the  ground  of  some  dealings  between  Bailey  and  Llewellin, 
one  of  the  trustees  and  executors  of  Hall.  Mr.  Bailey,  though  no  party  to 
the  cause,  appealed  from  that  order.  The  appeal  was  heard  and  dismissed, 
and  the  order  complained  of  was  affirmed.  [Printed  Cases  in  Lincoln's  Inn 
Library  for  1825,  and  57  Lords'  Joum.  (for  1825),  p.  737]. 

[88] 


•raNNANT  V.   HAMILTON.  *  122 


*TENNANT  and  Others  t;.   HAMILTON,         *122 

1839. 

Charles  Tennant  and  Others Appellants. 

James  Hamilton Respondent. 

JEmdence.     Oross-examination,     Competency  of  Question, 

On  the  trial  of  an  issue  '*  whether  (during  a  ceri»in  period)  there  arose  from 
the  works  of  the  defenders  certain  noisome,  offensive,  noxious,  or  unwhole- 
some smoke  and  other  vapours,  to  the  nuisance  of  the  pursuer,  whereby 
the  produce  of  his  garden  was  deteriorated, ''  evidence  was  adduced  for 
the  pursuer  to  show  that  the  smoke  and  other  vapours  from  defenders' 
works  had  injured  the  produce  of  other  grounds  in  the  neighbourhood  ; 
and  also  for  the  defenders  to  show  that  their  works  did  not  injure  the  pro- 
duce of  any  other  grounds  ;  and  one  of  the  defenders'  witnesses  having,  on 
his  examination  in  chief,  described  several  gardens  in  the  neighbourhood 
of  the  works  as  in  utmost  health,  was  asked  in  cross-examination  by  pur- 
suer's counsel,  if  he  knew  Glasgow  Field  (grounds  in  the  neighbourhood)  ; 
and  having  answered  that  he  '^knew  Glasgow  Field,  and  never  knew  of 
any  damage  done  there,"  he  was  then  asked  ^^  whether  he  had  known  of 
any  sum  having  been  paid  by  the  defenders  to  the  proprietors  of  Glasgow 
Field  for  alleged  damage  there  occasioned  by  their  works?  " 

Heldj  by  the  House  of  Lords  (overruling  the  judgment  of  the  Court  of  Ses- 
sion), that  the  question  was  incompetent,  as  leading  to  a  new  collateral 
inquiry,  which,  answered  either  way,  could  not  affect  the  issue,  or  test  the 
credit  of  the  witness.* 

July  29,  30.     August  6. 

The  question  in  this  appeal  originated  in  an  action  for  damages 
brought  by  the  respondent  against  the  appellants  in  the  Court  of 
Session  in  Scotland,  in  the  year  1834,     The  appellants  were  then, 

*  See  1  Greenl.  £v.  §  449 ;  1  Stark  £v.  (8th  Am.  ed.)  [200],  [201],  176, 
177  ;  Odiome  ».  Winkley,  2  Gall.  31 ;  Lawrence  v.  Banker,  5  Wend.  301  ; 
Radford  o.  Rice,  2  Dev.  &  Bat.  39  ;  Seavy  v.  Dearborn,  19  N.  H.  '351,  355, 
356  ;  Hersom  v.  Henderson,  23  N.  H.  498  ;  Jones  v.  McNeil,  2  Bailey,  466 ; 
Attwood  V.  Welton,  7  Conn.  66 ;  Phil.  &  Trenton  R.R.  Co.  v.  Stimpson,  14 
Peters,  448,  460,  461 ;  United  States  o.  Dickenson,  2  McLean,  825  ;  Dozier 
V.  Joyce,  8  Porter,  303  ;  Ortez  v.  Jewett,  23  Ala.  662  ;  Cornelias  v.  Common- 
wealth, 15  B.  Mon.  539 ;  Holbrook  v.  Dow,  12  Gray,  357  ;  Famum  v.  Far- 
num,  13  Gray,  508 ;  Fletchers.  Boston  &  Maine  R.R.  9  Allen,  9.  It  is  within 
the  discretion  of  the  Court,  trying  a  case,  to  say  how  far  irrelevant  questions 
may  be  put  to  a  witness  on  cross-examination.  New  Gloucester  v,  Bridgham, 
28  Maine,  60  ;  Powers  v.  Leach,  26  Yt.  270  ;  Clark  v.  Trinity  Church,  5 
Watts  &  S.  266  ;  Conmionwealth  v.  Savory,  10  Cush.  535 ;  Commonwealth  v, 
liills,  10  Cush.  530  ;  Commonwealth  v.  Shaw,  4  Cush.  593. 
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and  for  several  years  before,  partners  in  the  manufacture  of 
bleaching  articles  at  the  St.  Rollox  chemical  works,  near  Glas- 
gow.    The  respondent  had  been  tenant  of  a  garden  and  nursery 
ground  to  the  eastward  of  the  said  works,  under  a  tack  for  nine- 
teen years  from  the  year  1815,  but  had  been  ejected  for  non-pay- 
ment of  rent  before  that  time  expired.     The  action  was  brought 
for  compensation  in  damages  for  the  injury  done  to  the  respon- 
dent's garden,  trees,  plants,  and  vegetables,  during  his 
*123    occupation,  by  the  smoke  and  *  other  vapours  emitted 
from  the   appellants'  works.     Issues  were   prepared  for 
trial  by  a  jury.     The  first  issue,  which  alone  is  material  to  be 
stated,  was  as  follows :  "  Whether  during  the  year  1819,  and 
subsequent  thereto,  up  to  Martinmas,  1832,  or  during  any  part 
of  the  said  period,  there  arose  from  the  said  works  of  the  de- 
fenders (the  appellants)  certain  noisome,  offensive,  noxious,  or 
unwholesome  smoke  and  other  vapours,  to  the  nuisance  of  the 
said  pursuer  (the  respondent),  whereby  the  produce  of  the  said 
garden  was  deteriorated,  and  the  pursuer  incommoded  and  an- 
noyed in  the  enjoyment  thereof,  to  the  loss,  injury,  and  damage 
of  the  pursuer."     The  issues  came  on  to  be  tried  before  Lord 
Jeffrey,  in  the  Jury  Court,  held  at  Glasgow,  in  October,  1836. 
"  And  in  the  course  of  the  trial "  (as  stated  in  the  bill  of  excep- 
tions herein  after  mentioned),  "  the  counsel  for  the  pursuer  did 
adduce  evidence  with  a  view  to  establish  or  satisfy  the  jury  that 
the  smoke  and  other  vapours  from  the  said  works  had  occasioned 
damage  and  injury  to  the  produce  of  other  grounds  in  the  neigh- 
bourhood of  the  said  works ;  and  the  counsel  for  the  defenders 
did  adduce  evidence  to  establish  or  satisf}''  the  jury  that  the  said 
works  did  not  occasion  any  damage  or  injury  to  the  produce  of 
any  other  grounds  in  the  neighbourhood  thereof.     And  the  coun- 
sel for  the  defenders  examined  — 

"  David  Smith,  who  said  he  was  land-surveyor  in  Glasgow  for 
thirty  years,  and  often  surveyed  lands  about  St.  Rollox,  and 
recently  made  a  plan  of  the  vicinage  from  his  own  survey. 
(Swears  the  plan  is  accurate,  and  explains  it).     Knows  Har- 
vey's garden ;  nearer  the  works  than  pursuer's  ;  is  a  most  beau- 
tiful garden,  and  the  finest  flowers  he  ever  saw.     Was 
*  124    himself  bred  a  gardener,  and  takes  pleasure  in  it.     •  Re- 
members pursuer  occupying  his  garden ;  it  looked  well  in 
spring,  bqt  no  attention  was  paid  to  keep  it  clean ;  weeds  grew 
over  tops  of  bushes ;  saw  it  when  pursuer  removed ;  it  was  then 
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wretched.  Lately  saw  Patrick's  garden,  in  the  neighbourhood  ; 
it  had  twenty  fruit  trees  in  it ;  none  had  the  least  appearance  of 
injury  or  disease,  except  one  branch  of  one  pear-tree ;  shoots  of 
currants  from  twenty-one  to  thirty-nine  inches,  &c.  Also  exam- 
ined Edgar's  garden,  which  is  most  to  west,  and  found  all  the 
same,  good  flowers,  &c.  Also  surveyed  Broomhill  nursery,  200 
to  500  yards  from  the  defenders'  works ;  every  thing  there  in 
utmost  health  at  nearest  places  to  the  works ;  plants  of  all  ages 
in  excellent  condition.  Surveyed  all  houses  within  circle  of  700 
yards  of  the  works ;  there  are  748  dwelling-houses,  from  a  rent 
of  120/.  to  5/. 

^^  Cross-examined.  —  Rather  less  than  eight  acres  occupied  by 
defenders'  works.  They  have  increased  greatly  of  late ;  in  1824 
covered  nearly  five  acres,  &c.  Knows  Glasgow  Field;  never 
knew  of  any  damage  done  there." 

The  counsel  for  the  pursuer  having  proposed  to  ask  the  wit- 
ness '*  whether  he  had  known  of  any  sum  having  been  paid  by 
the  defenders  to  the  proprietors  of  Glasgow  Field,  for  alleged 
damage  there  occasioned  by  their  works,"  the  counsel  for  the 
defenders  objected  to  that  question  being  put,  and  Insisted  that 
it  was  incompetent.  The  counsel  for  the  pursuer  insisted  that 
on  the  whole  circumstances  of  the  case  the  question  was  compe- 
tent ;  but  the  objection  was  sustained  by  Lord  Jeffrey,  and  he 
refused  to  allow  the  question  to  be  put ;  whereupon  the  counsel 
for  the  pursuer  excepted  to  his  Lordship's  opiuion,  and  tendered 
a  bill  of  exceptions  accordingly.  After  further  evidence,  the 
jury  found  a  verdict  for  the  defenders. 

*  Lord  Jeffrey  afterwards  signed  the  bill  of  exceptions,  *  125 
which  being  presented  to  the  first  division  of  the  Court  of 
Session,  their  Lordships  appointed  the  question  involved  in  it  to 
be  argued  on  minutes  of  debate ;  and  afterwards,  upon  advising 
the  case  with  the  minutes  of  debate  for  the  parties,  their  Lord- 
ships pronounced  an  interlocutor  on  the  14th  of  February,  1839, 
by  which  they  allowed  the  exception,  set  aside  the  verdict,  and 
granted  a  new  trial,  (a) 

(a)  1  Dunl.,  B.  and  M* 502.  The  following  are  extracts  from  notes  of  the 
opinions  of  the  Judges »  contained  in  an  appendix  to  the  respondent's  printed 
case,  and  certified  by  counsel  to  be  correct. 

Lord  Gillies.  —  This  case  has  been  very  ably  argued  in  the  papers  which 
are  now  before  us,  and  we  are  thus  enabled  satisfactorily  to  determine  whether 
this  question  should  have  been  allowed  or  disallowed  by  the  presiding  Judge 
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The  appeal  was  against  that  interlooutor. 

•126        •  The  Lord  Advocate  and  Mr.  Anderson^  for  the  appel- 

at  the  trial.  I  must  own  that  from  the  very  beginning  this  case  has  always 
appeared  to  me  in  the  same  light,  and  I  have  never  seen  any  cause  to  alter  my 
original  opinion  :  I  must,  however,  say  that  I  most  heartily  concurred  in  the 
opinion  of  the  importance  of  this  question,  and  as  being  one  which  well 
deserved  from  us  the  fullest  and  most  ample  consideration.  I  am  extremely 
happy  that  the  case  has  been  put  into  that  shape  that  we  can  now  dispose  of 
the  point,  which  is  very  satisfactory  both  to  ourselves  and  to  the  parties.  I 
am  also  happy  to  say  that  I  understand  we  are  all  agreed  in  opinion,  and  to 
add  that  that  most  learned  and  excellent  Judge,  of  whose  able  assistance  we 
are  at  present  imf ortunatcly  deprived  by  indisposition  (but  who  was  present 
at  the  debate  on  this  question),  concurs  in  the  opinion  which  I  am  now  about 
to  state  : — [His  Lordship,  after  stating  the  nature  of  the  action  and  the  tenns 
of  the  first  issue,  and  the  material  statements  contained  in  the  bill  of  excep- 
tions down  to  the  examination  of  the  witness.  Smith,  proceeded  thus  :]  —  The 
object  of  the  defenders  was,  by  his  (Smith's)  testimony,  to  show  that  in  other 
gardens  and  grounds,  situated  nearer  to  the  defenders'  works  than  the  garden 
of  the  pursuer,  no  injury  was  sustained  by  the  plants,  vegetables,  &c.,  thereof. 
I  need  not  go  over  his  evidence  in  detail,  but,  in  short,  he  goes  over  all  the 
gardens  in  the  neighbourhood,  and  states  that,  so  far  as  he  knew,  no  injury 
whatever  was  sustained  by  them  from  the  works  of  the  defenders.  Now  it  is 
important  to  observe,  that  no  objection  was  taken  to  this  course  of  inquiry  : 
it  is  said,  indeed,  that  this  was  not  the  best  evidence  that  could  be  adduced  ; 
and  most  certainly  it  was  not,  fpr  the  parties  themselves,  whose  gardens  were 
said  to  have  suffered,  might  have  been  called  and  examined  ;  so  that  this  is 
secondary  evidence  (if  I  may  so  term  it),  and  might  perhaps  have  been  ob- 
jected to  ;  but  so  it  is  that  it  was  not  objected  to  ;  and  all  these  matters  are 
allowed  to  be  gone  into  without  objection.  Then,  after  being  examined  by 
the  defenders,  he  is  cross-examined  by  the  pursuer,  when  he  says,  *'  he  knows 
Glasgow  Field  ;  never  knew  of  any  damage  done  there."  It  was  then  pro- 
posed to  ask  him,  '^  whether  he  had  known  of  any  sum  having  been  paid  by 
the  defenders  to  the  proprietors  of  Glasgow  Field,  the  situation  of  which  is 
pointed  out  on  his  plan,  for  alleged  damage  there  occasioned  by  their  works?  " 
This  question  was  objected  to  as  incompetent,  and  the  question  now  is, 
whether  that  interrogatory  should  or  should  not  have  been  allowed  :  and  cer- 
tainly, when  we  consider  the  general  principles  of  jury  trial,  and  particularly 
the  examination  of  witnesses,  this  is  a  question  of  very  great  importance.  If 
it  was  of  importance  to  ascertain  if  the  works  of  the  defenders  did  or  did  not 
do  injury  to  the  adjacent  territory,  and  if  it  was  competent  for  the  defenders 
to  examine  Smith  for  that  purpose  ;  then  certainly,  after  he  had  stated  that, 
so  far  as  he  knew,  no  injury  had  been  sustained  by  the  grounds  in  the  neigh- 
bourhood, it  seems  to  me  to  have  been  highly  prdper  on  the  part  of  the  pur- 
suer to  ask  him  regarding  the  damage  done  to  Glasgow  Field  ;  and  he  deponed 
that  '*  he  knows  Glasgow  Field,  and  never  knew  of  any  damage  done  there : " 
and  following  up  the  same  line  of  inquiry,  the  next  question  put,  and  that 
objected  to,  is,  **  do  you  know  of  any  sum  having  been  paid  by  the  defenders 
to  the  proprietors  of  Glasgow  Field,  for  alleged  damage  occasioned  by  their 
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lants.  —  Tlie  question  which  the  respondent's  *  counsel  *  127 
proposed  to  put  to  the  witness,  and  which  was  disallowed, 

works?  "  Now,  it  appears  to  me  that  this  question  is  pertinent  to  the  merits 
of  the  case,  and  I  cannot  conceive  a  more  proper  question  for  the  pursuer  to 
put  ;  but  it  was  objected  to,  and  on  what  grounds?  viz.,  that  it  might  elicit 
an  inadmissible  or  improper  answer  ;  as,  for  example,  that  he  had  heard,  or 
goessed,  or  suspected  that  such  had  been  the  case  :  but  this  is  not  an  objection 
to  the  competency  of  the  question  at  all.  If,  indeed,  a  question  naturally  or 
necessarily  elicits  an  improper  or  inadmissible  answer,  then  it  may  be  objected 
to  by  the  counsel,  or  by  the  Court,  and  it  may  even  be  so  modified  as  to  pre- 
vent such  an  answer  being  given  to  it ;  but  the  question  put  in  this  case  does 
not  appear  to  me  to  be  of  that  description  :  the  question  is,  whether  the  wit- 
ness knew  that  such  a  sum  of  money  had  been  given  by  the  defenders,  not 
whether  he  had  heard  of  or  suspected  it :  for  he  may  actually  have  paid,  or 
seen  paid,  or  been  chosen  for  the  purpose  of  paying  this  very  sum  of  money  : 
but  it  is  absurd  to  hold  the  question  incompetent  because  an  improper  or  inad- 
missible answer  may  have  been  returned  to  it ;  and  we  know  that  every  day 
in  the  Justiciary  Court  a  proper  and  pertinent  question  is  allowed  to  be  put, 
although  the  answer  to  it  may  not  be  received.  But  the  real  and  only  point 
to  be  ascertained  in  judging  of  the  competency  of  such  a  question  is,  whether 
it  necessarily  or  naturally  is  calculated  to  elicit  such  an  answer  :  but  when 
limited,  as  in  this  case,  to  the  knowledge  of  the  witness,  how  can  it  be  calcu- 
lated necessarily  or  naturally  to  produce  such  an  answer?  for  the  witness  is 
boond  to  speak  only  of  his  own  knowledge,  and  to  speak  of  nothing  else. 
It  seems  to  me,  therefore,  quite  proper  to  put  this  question :  but  if  there 
be  any  objection  to  the  answer,  —  for  truly  this  seems,  on  the  part  of  the 
defenders,  to  be  an  objection  to  the  answer,  —  it  would  be  competent  for  the 
defenders,  through  the  aid  of  their  counsel,  or  for  the  Judge,  to  object  to 
the  answer,  if  the  witness  had  stated  what  he  suspected  merely,  not  what  he 
knew.  The  witness  may  have  been  present  when  the  defenders  offered  com- 
pensation to  the  proprietors  of  Glasgow  Field  ;  he  may  have  heard  the  amount 
of  that  compensation  stated ;  he  may  have  been  employed  to  adjust  and 
actually  have  adjusted  the  matter  himself,  well  knowing  that  it  was  offered 
and  accepted  of  as  compensation  :  but  all  that  goes  to  the  answer  which  he 
is  bound  to  make  to  the  question,  and  though  he  said  that  he  did  not  know 
of  any  damage  being  done  there,  he  might  still  have  known  of  money  having 
been  paid  by  the  defenders  for  alleged  damage.  Put  the  case  that  A.  is 
assaulted  by  B.,  and  that  he  brings  an  action  of  damages  against  him,  and 
calls  a  witness  C,  who  swears  that  he  saw  B.  assault  A.,  would  it  not  be  com- 
petent for  B.,  on  cross-examination,  to  ask  C.  whether  he  first  of  all  saw  A. 
assault  B. ,  and  knew  that  A.  had  actually  paid  a  sum  of  money  to  B.  for  alleged 
damage  then  done  to  him  ?  That  would  be  a  competent  and  relevant  ques- 
tion. I  therefore  have  no  doubt,  in  the  first  place,  that  this  was  a  competent 
question  in  itself  :  and  in  the  second  place,  I  do  not  consider  that  because  an 
improper  or  inadmissible  answer  may  have  been  returned  to  it,  that  was  any 
reason  for  disallowing  it :  if  such  answer  was  given,  it  might  have  been  ob- 
jected to  ;  as,  if  he  was  merely  speaking  from  what  he  heard  or  suspected,  and 
not  of  what  he  knew.  In  no  case  can  you  always  get  proper  evidence,  without 
the  possibility  at  least  of  raising  many  answers  which  are  quite  inadmissible. 
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*  128  was  manifestly  incompetent ;  it  did  not  *  bear  on  any  fact 
arising  in  the  cause  under  the  issues,  but  merely  went  to 
inquire  whether  the  appellants  paid  money  in  order  to  get  rid  of 
an  alleged  claim :  a  matter  quite  irrelevant  to  the  point  in  issue, 
and  evidence  in  regard  to  which  was  inadmissible,  because  an 
answer  even  in  the  affirmative  would  be  no  proof  of  the  fact 
proposed  to  be  established.  The  payment  of  money,  if  proved, 
would  not  be  proof  that  damage  was  done  ;  it  might  be  paid  to 
buy  peace,  and  get  rid  of  an  alleged  claim.     But  it  was  argued 

I  therefore  think  this  question  should  have  been  allowed  to  be  put,  and  that 
we  should  sustain  the  bill  of  exceptions.  As  to  the  plea,  that  perhaps  money 
might  have  been  paid  by  the  defenders  merely  for  the  purpose  of  buying  their 
peace,  I  am  not  quite  sure  that  such  a  fact  was  wholly  inadmissible,  in  a  ques- 
tion where  a  third  party  was  desirous  of  founding  on  it.  But  it  is  not  required 
of  me  to  give  an  opinion  on  that  point,  as  it  could  not  be  raised  until  after 
the  question  had  been  allowed  and  answered. 

Lord  Mackenzie.  —  I  concur  in  the  opinion  which  has  just  been  delivered, 
and  think  that,  in  the  circumstances  of  this  case,  the  question  was  competent, 
and  ought  not  to  have  been  rejected. 

Lord  President.  —  I  am  of  the  same  opinion.  This  is  a  very  important 
question,  and  it  is  fortunate  we  all  concur  in  opinion.  I  must  confess  I  had 
formed  more  than  one  opinion  on  it,  but  at  last  I  have  come  to  the  same 
opinion  with  your  Lordships.  The  witness  is  asked,  "  Do  you  know  whether 
a  sum  of  jnoney  was  paid  by  the  defenders  for  alleged  damage  to  Glasgow 
Field?  ''  It  is  the  question  of  knowledge  that  is  referred  to  him,  and  h'e  had 
previously  answered  that  he  never  knew  of  any  damage  being  done  there  ;  he 
uses  here  the  word  knew  ;  he  never  knew  of  any  damage  being  done.  Now, 
the  word  '^  knew,"  as  used  there,  may  be  capable  of  two  or  three  meanings. 
I  may  never  have  known  it  myself,  or  I  may  never  have  seen  it  myself  ;  but  it 
did  not  follow  that  there  was  no  damage  done.  But  though  it  may  be  very 
true  that  he  never  knew  personally  of  any  damage  being  done,  yet  the  ques- 
tion, **  did  you  not  know  that  money  was  paid  by  the  defenders  for  alleged 
damage?  "  might,  in  the  first  place,  have  refreshed  his  memory,  and  he  might 
have  said,  *^  Oh,  I  forgot :  I  do  remember  now  that  a  sum  of  money  was  paid 
by  the  defenders : "  at  all  events,  the  question  was  competent,  whatever 
becomes  of  the  answer  of  the  party.  The  examination  of  the  witness  at  this 
time  related  to  the  damage  done  to  the  neighbouring  grounds  ;  and  in  order 
to  expiscate  that  matter,  questions  were  allowed  to  be  put  in  relation  to  par- 
ticular grounds  ;  and  the  question  objected  to  was,  **  did  you  know  that  a 
sum  was  paid  by  the  defenders  for  alleged  damage?"  and  he  might  have 
answered,  '*!  did  :  1  was  present  at  the  whole  transaction."  Now,  though 
this  may  have  proved  a  compromise  of  the  claim  of  damages  at  the  instance 
of  the  proprietors  of  Glasgow  Field,  and  though  the  answer  might  have 
been  nugatory,  or  even  hurtful  to  the  party  who  put  it,  still  that  does  not 
render  the  question  in  itself  incompetent.  I  need  not  go  over  the  various 
grounds  which  have  been  stated  by  your  Lordships,  in  which  I  concur. 

[His  Lordship  intimated  that  there  was  no  doubt  that  Lord  Corehousb 
was  of  the  same  opinion.  ] 
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in  the  Court  below,  that  the  proposed  question,  though  incompe- 
tent as  evidence  in  the  cause,  was  admissible  to  test  the  credit  of 
the  witness.  The  answer  is,  that  that  was  not  the  object  for 
which  the  question  was  put,  and  the  respondent  cannot 
now  be  allowed  to  rest  on  *  a  point  that  was  not  suggested  *  129 
at  the  trial,  on  which  no  udgment  was  asked  or  given  at 
the  trial,  and  which  is  not  raised  in  the  bill  of  exceptions.  Be- 
sides, even  the  question  had  been  put  for  the  purpose  of  testing 
the  credit  of  the  witness,  still  it  would  have  been  incompetent, 
because  the  answer  to  it  in  either  way  could  not  have  tried  the 
credit  of  the  witness.  They  cited,  in  addition  to  several  Scotch 
cases,  Phillips  on  Evidence,  (a)  Starlde  on  Evidence,  (6)  and 
Crowley  v.  Paye.  (c) 

The  Attorney' General  and  Mr.  M^Neil^  for  the  respondent. — 
The  line  of  examination  pursued  by  both  parties  at  the  trial  had 
been  to  show,  on  the  one  side,  that  damage  had  been  done  to 
other  grounds  in  the  neighbourhood  of  the  appellant's  works; 
and,  on  the  other  side,  that  no  such  damage  had  been  done.  The 
issue  being  to  ascertain  whether  the  smoke  and  other  vapours 
from  the  appellants'  works  were  noxious  or  unwholesome,  it  was 
competent  and  quite  relevant  to  inquire  into  the  effects  they  pro- 
duced on  the  neighbouring  grounds.  The  statements  contained 
in  the  record  and  bill  of  exceptions  show  that  such  injury  to  the 
neighbouring  grounds  had  been  specifically  condescended  on  and 
examined  into  on  both  sides ;  so  that  there  could  be  no  objection 
to  that  line  of  examination  on  the  ground  of  surprise  at  the 
trial.  Although  some  of  those  statements  were  denied  on  the 
record  by  the  appellants,  they  were  not  stated  to  be  irrelevant ; 
and  no  motion  having  been  made  to  have  them  struck  out  of  the 
record,  they  had  competently  been  admitted  to  be  proved. 
The  proposed  line  of  *  cross-examination  had  also  an  *  130 
immediate  bearing  on  the  question  at  issue.  If  it  had 
been  competently  proved  that  injury  had  been  or  not  been  done 
to  other  grounds,  it  became  then  proper  and  necessary  to  ascer- 
tain the  witness's  means  of  knowledge  of  that  fact.  The  latter 
inquiry  was  so  necessarily  consequent  on  the  former,  that  the 
witness  might  himself  have  mentioned  the  fact  of  payment  of 
money  as  his  cause  of  knowledge  of  the  damage,  if  he  had  been 
called  to  testify  on  behalf  of  the  respondent,  and  not  against 

(a)  P.  909  (ed.  1838).  (6)  Vol.  1,  pp.  182,  188  ;  vol.  2,  pp.  21, 22. 

(c)  7  C.  &  P.  701. 
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him.  Would  not  payment  of  money  for  damage  under  a  verdict 
of  a  jury,  or  under  an  award,  have  been  admissible  as  evidence 
of  damage  having  been  done  ?  It  was  a  mistake  of  the  appel- 
lants to  assiune  that  the  respondent  was  attempting  to  make 
a  payment,  made  in  order  to  compromise  a  disputed  claim  or 
purchase  peace,  as  they  said,  evidence  of  damage.  That  was 
premature ;  the  proper  time  to  consider  whether  a  compromise  of 
a  claim  of  damages  with  the  proprietors  of  Glasgow  Field  could 
affect  the  merits  of  the  case,  would  be  when  such  compromise 
was  established.  The  respondent's  counsel  had  inquired  merely 
into  the  witness's  knowledge  of  the  fact  of  payment,  and  no 
question  was  raised  as  to  whether  a  compromise  between  the 
appellants  and  a  third  party  might  be  given  in  evidence.  The 
appellants  alleged  that  no  party  complained  of  the  nuisance; 
the  respondent  alleged  that  there  were  such  complaints,  and  that 
sums  of  money  were  paid  for  damage ;  to  which  the  appellants 
replied  that  these  sums,  even  if  paid,  might  have  been  paid  under' 
a  compromise,  which  would  not  be  proof  of  the  truth  of  such 
complaints.  But  the  question  put  and  objected  to  was  not  "  Do 
you  know  that  there  was  a  compromise  ?  *'  but  "  Do  you  know 

that  money  was  paid  for  alleged  damage  ? "  The  fact 
*  131    *  of  payment  of  money  though  being  collateral,  yet  being 

also  relevant  to  the  fact  of  damage  having  been  done, 
which  was  the  matter  in  issue,  there  was  nothing  to  prevent  the 
respondent's  counsel  from  cross-examining  the  witness  in  relation 
to  it.  Even  in  examinations  in  chief  collateral  but  relevant 
matter  may  be  inquired  into,  but  much  more  so  in  cross-examina- 
tion, and  especially  where  the  points  to  which  the  evidence  was 
collateral  formed  the  substance  of  the  witness's  previous  exami- 
nation. In  cross-examinations  with  a  view  to  sift  evidence  and 
try  the  credit  of  witnesses,  great  latitude  is  allowed  in  the  mode 
of  putting  questions.  Starkie  on  Evidence,  (a)  Phillips  on 
Evidence,  (6)  Parkin  v.  Moon^  ((?)  Harris  v.  Tippet^  (ti)  £x 
parte  Bardtvell^  In  re  VenableSj  (e)  Pearson  v.  Walker,  (jg') 

August  5. 

The  Lord  Chancellor.  —  The  object  of  the  action  in  this 
case  was  to  try  a  question  of  nuisance  to  a  garden  in  the  neigh- 
bourhood of  a  manufactory,  which,  it  was  said,  emitted  vapour 

(a)  Vol  1,  pp.  25,  62.  <6)  Vol.  1.  p.  272. 

(c)  7  C.  &  P.  408.  (d)  2  Camp.  637. 

\e)  1  Mont.  &  Ayr.  206.  (J)  13  Shaw  &  D.  1138. 
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and  smoke  prejudicial  to  the  property  of  the  pursuer,     A  witness, 
David  Smith,  was  called  for  the  defenders,  and  he  was  examined 
as  to  certain  premises  in  the  neighbourhood  of  the  manufactoiy  ; 
but   he  was  not  examined  by  the  party  producing  him  with 
respect  to  the  place   called  Glasgow  Field,  —  not  the  place  in 
question  in  the  action,  but  a  place  situated  near  the  manufactory. 
Both  parties  went  into  evidence  for  the  purpose  of  showing  what 
was  the  effect  of  this  manufactory  emitting  smoke  and 
vapour  upon  the  lands  similarly  circumstanced  *  to  those    *  132 
of  the  party  complaining.     Whether  that  was  a  legitimate 
mode  of  inquiry  need  not  now  be  considered ;  for  both  parties 
pursued  it,  and  for  one  purpose  it  was  undoubtedly  a  legitimate 
mode  of  inquiry,  viz.,  for  ascertaining  what  the  effect  was  of  the 
smoke  and  vapour  emitted  by  this  manufactory.     This  witness 
was  examined  as  to  several  lands  in  the  neighbourhood ;  and 
then  a  cross-examination  took  place,  and  the  witness  says  in 
answer,  "  he  knows  Glasgow  Field ;  never  knew  of  any  damage 
done  there."     That  was  not  the  answer  which  the  pursuer,  cross- 
examining  the  defenders'  witness,  wished  him  to  give.     He  had 
fixed  him  with  the  knowledge  of  Glasgow  Field ;  he  intended  to 
use  him  to  show  that  Glasgow  Field  had  been  injured  by  the 
vapour  and  smoke  emitted  from  the  manufactory ;  but,  however, 
the  answer  given  was  not  for  the  benefit  of   the  party  cross- 
examining  him.     Then  the  counsel  for  the  pursuer  proposed  to 
ask  the  witness  "  whether  he  had  known  of  any  sum  having  been 
paid  by  the  defenders  to  the  proprietors  of  Glasgow  Field,  for 
alleged  damage  there  occasioned  by  the  works  ? "    The  witness 
had  already  said  that  he  knew  of  no  damage  done  there.     If  that 
question  had  been  asked  him  by  the  defenders,  no  doubt  a  great 
latitude  in  cross-examination  might  have  been  permitted  to  the 
pursuer,  for  the  purpose  as  well  of  ascertaining  what  he  meant 
by  *'  he  did  not  know,"  as  for  the  purpose  of  testing  the  accuracy 
of  his  statement ;  but  it  so  happens,  when  he  says  he  knows 
Glasgow  Field,  and  never  knew  of  any  damage  done  there,  it  is 
an  answer  given  by  him  to  a  question  of  the  pursuer  in  cross- 
examining  him.     The  pursuer  is  entering  into  a  line  of  examina- 
tion for  the  first  time,  and  having  got  an  answer  which  did  not 
suit  his  purpose,  he  endeavours  to  get  rid  of  the  eft'ect 
of  that  answer  by  *  putting  a  question  upon  a  point  short    *  133 
of  what  was  the  witness's  knowledge  ;  viz.,  "  whether  he 
had  known  of  any  sum  having  been  paid  by  the  defenders  to  the 
proprietors  of  Glasgow  Field,  for  alleged  damage?"    The  pur- 
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suer  meant,  if  he  could  get  an  answer  favourable  to  his  view,  to 
make  that  part  of  his  case ;  he  meant,  not  being  able  to  get  the 
witness  to  say  that  he  knew  of  any  damage,  to  get  him  to  say 
that  which  he  conceived  would  be  the  next  best  evidence,  but 
which,  in  fact,  would  be  no  evidence  at  all.  If  the  witness  had 
answered  in  the  affirmative,  that  he  had  known  of  money  being 
paid  for  alleged  damage,  it  would  be  no  evidence  ;  because  money 
paid  upon  a  complaint  made,  paid  merely  to  purchase  peace,  is 
no  proof  that  the  demand  is  well  founded ;  it  is  not,  therefore, 
to  be  given  in  evidence  in  support  of  the  fact  of  damage  being 
sustained. 

Upon  general  principles,  the  rule  of  law  m  this  country  and  in 
Scotland  must  be  the  same :  if  a  pursuer  caUs  a  witness,  and  asks 
him  as  to  money  being  paid  {or  alleged  damage,  his  answer 
in  the  affirmative  is  not  evidence  of  actual  damage.  If  the  pur- 
suer had  made  a  claim  upon  the  owners  of  the  manufactory  for 
damage  done  to  his  field  from  the  smoke  and  vapour  emitted, 
and  the  owners  had  given  money  to  quiet  his  complaint,  that 
would  be  no  evidence  of  the  damage ;  it  is  money  paid  to  buy 
peace  and  to  stop  complaint ;  it  is  very  often  a  wise  thing,  how- 
ever unfounded  a  complaint  may  be,  for  parties  to  pay  a  sum  of 
money  in  order  to  quiet  the  party  making  the  complaint.  But 
this  does  not  rest  merely  upon  general  principles.  The  rule  of 
law  in  this  country  has  been  cited  by  the  appellants ;  and  from 
the  authorities  cited  by  them,  it  appears  there  is  no  distinction 

between  the  two  countries  in  this  respect. 
*  134        *  The  question  clearly  could  not  be  put  in  order  to  elicit 

evidence  for  the  party  making  the  complaint ;  but  it  is 
said  it  was  admissible  in  order  to  test  the  credit  of  the  witness. 
Now  the  witness  had  said  nothing  in  his  examination  by  the  party 
for  whom  he  was  called,  touching  this  matter.  He  had  spoken 
of  other  properties,  but  he  had  said  nothing  which  could  lead  to  ' 
this  cross-examination,  and  therefore  it  was  not  for  the  purpose 
of  testing  the  accuracy  or  truth  of  any  thing  he  had  said.  The 
question  cannot  be  supported  upon  that  ground,  nor  was  that 
the  ground,  as  I  understood  the  argument,  upon  which  it  was 
attempted  to  be  supported,  but  that  it  might  be  put  as  a  matter , 
of  inquiry,  with  a  view  to  test  the  witness's  credit.  But  if  it  be 
not  Evidence,  it  is  an  inquiry  perfectly  collateral;  an  inquiry 
into  a  matter  which  was  not  relevant  to  the  subject-matter  in 
dispute.  It  does  not  relate  to  the  subject-matter ;  and  it  is  an 
acknowledged  law  of  evidence  that  you  cannot  go  into  an  irrel- 
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evant  inqmrj  for  the  purpose  of  ridsing  a  collateral  issue  to 
discredit  a  witness  produced  on  the  other  side. 

On  these  grounds  the  learned  Judge  who  tried  the  cause  was 
of  opinion  that  the  question  was  not  admissible  under  the  cir- 
cumstances of  this  examination ;  and  to  that  ruling  of  the  learned 
Judge — unfortunately  for  all  parties,  because  leading  to  great 
and  unnecessary  expense — a  bill  of  exceptions  was  tendered, 
and  the  Court  of  Session  was  of  opinion  that  the  question  was 
admissible.  The  party  against  whom  that  decision  was  made 
necessarily  came  here  in  order  to  have  that  judgment  considered ; 
because  the  Court  of  Session,  being  of  opinion  that  the  ruling  of 
the  learned  Judge  before  whom  the  issue  had  been  tried  was  erro- 
neous, and  that  the  bill  of  exceptions  was  well  founded, 
*  had  no  alternative  but  to  direct  a  venire  de  novo.  It  •  135 
was  necessary  that  the  case  should  be  tried  again  in  con- 
sequence of  the  Court  of  Session  coming  to  that  opinion,  however 
unimportant  the  point  might  be  ;  so  that  there  was  to*  be  a  fresh 
inquiry  upon  a  point  which  could  not  affect  the  question  one  way 
or  the  other,  whether  the  jury  had  or  had  not  come  to  a  right  con- 
clusion upon  the  evidence  produced  before  them ;  but  assuming 
that  they  had,  —  (if  they  had  not,  there  would  be  ground  for  a 
motion  for  a  new  trial,  and  in  that  way,  if  there  had  been  a  failure 
in  the  jury  trial,  the  parties  might  have  had  an  opportunity  of 
trying  the  case  over  again ;)  —  but  assuming  that  the  jury  had 
come  to  a  right  conclusion  upon  the  matter  before  them,  there  is 
to  be  a  new  trial  upon  a  point  of  evidence  which,  in  whatever 
way  the  witness  answered,  could  not,  in  my  opinion  at  least, 
affect  the  result. 

It  is  very  unfortunate  when  cases  take  that  turn,  and  protracted 
litigation  ensues  upon  points  which  have  not  the  slightest  bear- 
ing upon  the  result  of  the  case.  In  this  country  much  depends, 
in  reference  to  tendering  bills  of  exceptions,  upon  those  who 
have  the  conduct  of  the  cause ;  and  though  it  is  competent  for 
counsel  to  tender  bills  of  exceptions,  it  Ls,  in  practice,  reserved 
only  for  cases  of  great  importance,  where  the  real  question  be- 
tween the  parties  is  conceived  to  turn  upon  the  point,  and  where 
it  requires  the  adjudication  of  the  Court  to  set  them  right.  It  is 
a  matter  to  be  regretted  that  the  rule  which  prevails  so  benefi- 
cially in  this  country,  of  reserving  that  course  of  proceeding  only 
for  cases  that  really  deserve  it,  is  not  followed  in  Scotland.  This 
case  is  an  example  of  the  evil  which  must  flow  &om  the 
too  liberal  use  by  the  suitor  of  the  *  right  of  tendering  a    *  136 
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bill  of  exceptions,  and  calling  in  question  the  ruling  of  a  Court 
of  justice. 

I  have  no  doubt  that  this  was  a  question  which,  under  the  cir- 
cumstances, it  was  not  competent  for  the  pursuer  to  put,  and 
that  the  learned  Judge  who  tried  the  cause  came  to  a  right  con- 
clusion upon  the  evidence,  and  the  bill  of  exceptions  upon  that 
point  ought  to  be  disallowed.  Under  these  circumstances,  I  move 
your  Lordships  to  reverse  the  interlocutor  appealed  from,  which 
decided  that  the  learned  Judge  who  tried  the  issue  had  not 
properly  ruled. 

It  was  accordingly  ordered  that  the  interlocutor  complained  of 
in  the  appeal  be  reversed,  and  that  the  cause  be  remitted  to  the 
Court  of  Session,  with  directions  to  disallow  the  bill  of  exceptions, 
to  determine  all  questions  of  expenses  between  the  parties  in 
the  said  Court,  and  to  proceed  otherwise  in  the  said  cause  as 
shall  be  just,  &c. 


*137  PLOWDEN  and  Othi»s  v.  THORPE. 

1840. 

Edmund  Plowden,   Esq.,   Thomas  Mattingley,  \ 
William  Budd,  George  Bliss,  and  Charles  (  Appellants. . 

COWPER ) 

The  Rev.  Henry  Thorpe,  Clerk Respondent. 

Tithes,     Composition.    jPrinciples  of  Equity.     Construction  of 

Statutes, 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands  for  an  account  of 
tithes,  they,  by  their  answers,  set  up  an  agreement  made  in  1711,  between 
the  then  rector  and  the  owner  of  the  lands  (who  was  also  patron  of  the 
living),  by  which  certain  lands  and  a  perpetual  annuity  were  given  to  the 
rector  in  exchange  for  his  glebe  lands,  and  for  the  discharge  of  the  lands 
occupied  by  the  defendants  from  tithes.  The  agreement  was,  and  con- 
tinued to  be,  beneficial  to  the  church,  having  been  made  with  reference  to 
the  probable  future  increase  in  the  value  of  the  tithes  ;  it  was  approved  by 
the  Ordinary,  and  established  by  a  decree  of  the  Court  of  Chancery,  and 
acted  on  down  to  the  filing  of  the  bill,  when  the  rector  refused  to  accept 
the  annuity,  but  still  retained  the  lands  allotted  to  him  in  the  exchange, 
which  were  much  more  valuable  than  the  old  glebe  lands. 

Held,  that  although  it  was  open  to  the  rector  to  put  an  end  to  the  agreement, 
as  being  void  under  the  disabling  statutes,  he  was  not  entitled  to  the  aid  of 
equity  to  enforce  his  legal  title  to  the  tithes  while  he  retained  part  of  the 
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consideration  for  their  discharge,  contrary  to  the  principle  that  he  who 

seeks  equity  must  do  equity. 
To  a  bill  filed  for  tithes  against  occupiers  of  land,  in  July,  1833,  the  owner 

was  made  a  defendant  by  amendment  in  January,  1835. 
Quctre,  whether  he  was  defendant  to  a  suit  commenced  within  the  time  limited 

by  the  Act  2  &  3  Will.  4,  c.  100,  §  3  ;  that  is,  within  a  year  from  the  17th 

of  August,  1832? 

January  27.    February  3,  6. 

The  respondent  was  instituted  and  inducted  into  the  rectory 
and  parish  church  of  Aston-le- Walls,  in  the  co>unty  of  Northamp- 
ton, in  December,  1831 ;  and  on  the  16th  of  July,  1833,  he  filed 
his  bill  in  the  Court  of  Exchequer  against  the  appellants  Mat- 
tingley,  Budd,  Bliss,  aad  Cowper^  for  an  account  and  payment 
of  the  single  value  of  all  tithes  arising  from  the  farms  and  lands 
occupied  by  them  respectively  within  the  said  parish,  from 
the  time  of  his  induction.  The  *bill  charged  that  the  *138 
respondent  caused  notice  in  writing  of  his  demand  of  tithes 
to  be  served  on  the  said  appellants  in  June,  1833,  but  that  they 
refuse  to  comply  therewith,  on  pretence  of  a  subsisting  modus  or 
customary  payment  in  lieu  of  tithes. 

The  four  last  named  appellants,  by  their  answer,  set  forth, 
among  other  matters  of  defence,  an  agreement  dated  the  1st  of 
March,  1711,  and  made  by  and  between  William  Plowden,  Esq. 
(ancestor  of  the  first  named  appellant),  and  the  Rev.  John  Wil- 
son, the  then  incumbent  of  the  said  parish,  by  which  agreement, 
— after  reciting  that  the  said  W.  Plowden  was  lord  of  the  manor 
of  Aston  and  patron  of  the  said  church  of  Aston-le- Walls,  as 
appendant  to  the  manor,  and  was  also  seised  of  divers  parcels  of 
land  lying  dispersed  in  the  common  fields  of  Aston ;  and  that 
the  said  J.  Wilson  was  then  rector  of  the  said  church,  and  in 
light  thereof  was  seised  of  divers  other  parcels  of  land  lying  also 
dispersed  in  the  said  common  fields,  and  also  of  a  parcel  of 
ground  lying  in  a  close  called  Aston  Close,  in  the  said  parish, 
being  the  glebe  lands  belonging  to  the  said  rectory,  and  that 
in  right  of  his  said  church  he  was  entitled  to  tithes  of  all  sorts 
arising  as  well  out  of  the  common  fields  as  out  of  the  demesne 
lands  of  the  said  W.  Plowden  in  Aston;  and  further  reciting 
that  the  said  lands  in  the  common  fields  were  of  little  value, 
lying  so  dispersed,  and  that  it  was  apprehended  that  it  would 
be  a  great  improvement  as  well  to  the  said  church  as  to  W. 
Plowden's  estate  in  Aston,  if  the  said  common  fields  were  en- 
closed and  certain  exchanges  made,  but  that  W.  Plowden  was 
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desirous  that  the  rights  and  profits  of  the  said  church  might  be 

preserved,  and  that  the  said  J.  Wilson  and  his  successors  might 

have  and  enjoy,  in  right  of  his  said  church,  an  advantage  by  a 

just  proportion  of  the  improvement  expected  from  such 

♦  139    *  enclosure, — it  was  agreed  that  all  the  several  pieces  and 

parcels  of  the  common  fields  of  Aston,  therein  respec- 
tively described,  should,  together  with  the  churchyard,  parson- 
ic house  and  close,  gardens,  orchards,  &c.,  and  all  grounds 
belonging  thereto,  for  ever  thereafter  be  deemed  and  taken  as 
the  glebe  land  of  and  belonging  to  the  church  of  Aston,  and  as 
such  should  be  for  ever  enjoyed  by  the  said  J.  Wilson  and  his 
successors,  rectors  of  the  said  church ;  and  also  that  the  sum  of 
40!.  per  annum,  payable  half-yearly,  should  be  issuing  out  of  and 
chargeable  on  the  said  W.  Plowden's  said  manor,  messuages,  and 
lands  in  Aston,  and  be  secured  for  ever  for  the  use  and  benefit 
of  the  said  J.  Wilson  and  his  successors,  rectors  of  the  said 
church.  (Then  followed  various  easements,  privileges,  and  ben- 
efits to  the  rectors.)  And  the  said  J.  Wilson,  by  the  said  arti- 
cles, in  consideration  of  the  premises,  agreed  to  and  with  the 
said  W.  Plowden,  his  heirs  and  assigns,  that  all  those  pieces  and 
parcels  of  land  formerly  reputed  and  taken  as  the  glebe  land 
belonging  to  the  church  of  Aston,  and  lying  in  the  said  common 
fields,  and  theretofore  in  the  possession  of  J.  Wilson  or  his  tenants, 
and  the  said  parcel  of  ground  in  Aston  Close,  should  from  thence- 
forth be  enjoyed  by  the  said  W.  Plowden  and  his  heirs  as  his 
and  their  own  proper  estate  for  ever :  and  also  that  all  lands, 
tenements,  and  hereditaments  whereof  the  said  W.  Plowden  was 
possessed  as  owner  in  Aston  should  for  ever  thereafter  be  dis- 
charged from  the  payment  of  all  manner  of  tithes,  oblations,  &c., 
and  all  other  dues  theretofore  payable  out  of  his  estate  in  Aston, 
except  as  aforesaid,  and  also  except  such  tithes  and  dues  as  were 
properly  personal,  and  did  not  purely  arise  out  of  W,  Plowden's 
estate. 

The  answer  then  stated  that  shortly  after  the  signing 

♦  140    ♦  of  the  agreement,  W.  Plowden,  with  the  approbation  of 

J.  Wilson,  inclosed  the  whole  of  the  said  common  fields  of 
the  manor  of  Aston,  and  duly  set  out  the  several  parcels  of  land 
in  the  agreement  mentioned  to  be  given  to  J.  Wilson  and  his 
successors,  rectors  of  the  church  of  Aston ;  and  that  J.  Wilson 
entered  upon,  and  he  and  his  successors,  incumbents  of  the  said 
rectory,  had  ever  since  been,  and  that  the  respondent,  as  the 
present  incumbent,  was  then,  in  the  possession  and  enjoyment 
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of  the  last  mentioned  pieces  of  land;  and  that  the  said  W. 
Plowden,  pursuant  to  the  agreement,  also  annexed  to  his  estate 
the  several  pieces  of  land  mentioned  in  the  agreement  as  thereby 
agreed  to  be  given  to  him  in  exchange ;  and  W.  Plowden  and 
his  heirs  and  assigns  had  ever  since  been,  and  then  were  seised 
and  possessed  of  such  last  mentioned  lands. 

The  said  answer  further  stated,  that  in  March,  1713,  W. 
Plowden  and  J.  Wilson  petitioned  the  Bishop  of  Peterborough 
(within  which  diocese  the  parish  and  manor  of  Aston  lay)  for 
leave  to  perfect  the  said  agreement;  and  that  the  said  bishop 
accordingly  appointed  commissioners  to  inquire  into  the  subject- 
matter  of  the  said  agreement,  and  to  report  whether  the  cove- 
nants therein  contained  were  reasonable  and  equal,  and  no  ways 
detrimental  to  the  church  of  Aston  and  the  rectors  thereof ;  and 
the  said  commissioners  examined  competent  witnesses  touching 
the  subject,  and  it  appeared  by  their  testimony  that  the  proposed 
exchange  would  be  an  advantage  to  the  said  rectory ;  that  the 
tithes  of  the  open  fields  were  worth  about  382.  per  annum,  and 
that  they  and  the  glebe  lands  had  been  let  for  801,  per  annum, 
but  a  reduction  of  4!.  was  made  to  the  tenant,  and  the  tithes  in 
the  enclosed  lands  were  worth  about  182.  or  20!.,  making 
the  whole  value  of  the  glebe  and  tithes  in  Aston  941.  *  or  *  141 
96Z.  per  annum ;  and  that  the  annual  value  of  the  lands 
proposed  to  be  given  by  W.  Plowden  in  exchange  (containing 
140  acres)  was  from  1202.  to  1302.  per  annum;  so  that  the 
rectory  would  gain  from  602.  to  702.  per  annum  by  the  exchange ; 
and  the  commissioners  accordingly  certified  that  the  proposed 
exchange  of  lands,  and  the  annual  payment  of  402.  out  of  W. 
Plowden's  estate,  would  be  greatly  to  the  advantage  of  the  rec- 
tory :  that  the  said  bishop  therefore  duly  consented  to  the  carry- 
ing into  effect  the  said  exchange. 

The  answer  then  stated,  that  in  1714,  the  said  W.  Plowden 
filed  a  bill  in  the  Court  of  Chancery  against  the  said  J.  Wilson, 
and  also  against  the  Bishop  of  Peterborough ;  and  thereby,  after 
stating  the  said  agreement,  &c.,  and  that  the  said  W.  Plowden 
and  J.  Wilson,  to  show  the  justice  of  their  design  in  the  said 
exchange  and  enclosure,  and  that  the  rights  of  the  said  church 
were  not  prejudiced  but  meliorated  thereby,  had  joined  in  a 
petition  to  the  said  bishop  to  inquire  by  commission  into  the 
nature  of  the  said  enclosure  and  exchange,  and  that  the  said 
bishop  had  duly  certified  the  same  to  be  for  the  benefit  of  the 
said  church,  so  that  the  said  W.  Plowden  did  hope  to  enjoy  the 
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lands  SO  exchanged ;  but  although  the  said  W.  Plowden  and  J. 
Wilson  were  the  only  persons  then  interested,  and  were  satisfied 
as  to  the  equality  of  the  exchange,  and  were  desirous  to  have  the 
said  agreement  and  enclosure  perfected,  yet  the  same  could  not 
be  of  force  against  the  successors  of  the  said  J.  Wilson  in  the 
rectory  unless  established  by  decree  of  the  Court,  &c. ;  and  the 
bill  prayed  that  the  said  agreement,  exchange  and  enclosure 
might  be  established  by  decree  of  the  said  Court:  that  the 
Bishop  of  Peterborough  answered  the  said  bill,  and  ad- 

*  142   mitted,  that  on  *  the  petition  of  the  said  W.  Plowden  and 

J.  Wilson  to  him,  a  commission  was  issued  to  inquire 
whether  the  said  inclosure  and  exchange  were  for  the  benefit  of 
the  said  church,  and  it  was  thereupon  found  to  be  much  for  the 
interest  of  the  church,  and  not  only  beneficial  to  the  said  J. 
Wilson,  but  also  to  lus  successors,  rectors  of  said  church,  and 
therefore  that  he  (the  bishop)  was  willing  the  same  should  be 
confirmed  by  decree  of  the  Court :  that  the  said  J.  Wilson  also 
answered  the  said  bill,  and  stated  that  he  and  the  said  W. 
Plowden  had  taken  all  precautions  that  the  said  exchange  and 
enclosure  might  be  reasonable  and  just,  and  that  he  was  ready  to 
ratify  the  same,  and  desirous  also  that  the  same  should  be  estab- 
lished by  the  decree  of  the  Court:  that  the  said  cause  was 
heard  in  July,  1715,  before  the  then  Master  of  the  Rolls,  who 
ordered  and  decreed  that  the  said  agreement  should  be  per- 
formed, and  that  the  said  exchange  of  lands  should  be  confirmed 
and  made  perpetual. 

And  the  said  four  appellants,  by  their  said  answer,  further 
stated,  that  shortly  afterwards  the  said  W.  Plowden  sold  the 
advowson  of  the  said  rectory  to  the  president  and  scholars  of 
St.  John's  College,  Oxford,  who  purchased  the  same  with  full 
knowledge  of  the  said  agreement,  and  had  ever  since  been  the 
patrons  of  the  said  church,  and  had  never  questioned  or  im- 
pugned the  agreement:  that  since  the  time  when  the  said 
agreement  was  established  by  the  decree  of  the  Court  of  Chan- 
cery, the  whole  of  the  manor  of  Aston  (except  the  said  several 
pieces  of.  land  which  by  the  said  agreement  were  given  to  the 
rectory)  had  been  tithe-free,  and  no  payment  of  any  tithe  had 
ever  been  claimed  by  the  rectors,  but  they  had  always  held  and 

enjoyed;  and  the  respondent,  as  such  rector,  did  then  hold 

*  143   and  enjoy,  the  several  pieces  of  land  by  *  the  said  agree- 

ment annexed  to  the  said  rectory  of  Aston,  and  the  several 
privileges  secured  to  the  rectors  by  the  said  agreement ;  and  the 
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said  annuity  of  401.  had  always  been  duly  paid  by  W.  Plowden 
and  his  heirs  to  such  rectors,  and  had  been  duly  paid  to  and 
received  by  the  respondent  as  such  rector  since  he  became  the 
incumbent  of  the  said  rectory  up  to  Michaelmas,  1832 ;  and  he 
had  duiing  his  incumbency  holden  and  enjoyed  the  said  lands, 
and  received  and  taken  the  said  annual  sum  of  402.,  with  full 
knowledge  of  the  said  agreement,  and  in  lieu  and  satisfaction  of 
all  tithes  of  the  said  manor,  and  had  thereby  assented  to  the  said 
agreement,  and  was  bound  thereby.     The  said  appellants  admit- 
ted that  they,  previously  to  and  since  the  year  1831,  respectively 
held  and  occupied  the  several  farms  and  lands  situated  within 
the  manor  and  parish  of  Aston,  and  described  in  their  answer, 
and  that  they  had  the  several  tithable  matters  therein  stated, 
but  for  the  reasons  therein  before  stated  they  had  not  set  out  or 
rendered  the  tithes,  or  made  any  satisfaction  for  them,  inasmuch 
as  the  respondent  had  regularly  been  paid  the  annuity  of  40Z. 
up  to  Michaelmas,  1832,  —  since  which  time  he  had  refused  to 
receive  it,  —  in  lieu  of  all  such  tithes,  according  to  the  said 
agreement ;  and  they  said  that  the  respondent  had  never  given 
them  any  notice  of  his  demand,  and  never  made  any  application 
to  them  to  set  out  their  tithes  previously  to  the  month  of  June 
then  last.     They  said  they  believed  that  the  said  composition  and 
exchange  were  very  advantageous  to  the  church  of  Aston,  and 
were  entered  into  with  a  due   regard  to  the  probable   future 
increased  value  of  the  tithes  of  the  manor,  inasmuch  as  the  value 
of  such  tithes  at  the  date  of  the  said  agreement  was  much 
below  the  sum  of  40?.  per  annum.     They  submitted  *  that   *  144 
the  said  agi-eement  was  entire,  and  that  the  composition 
for  tithes  and  the  exchange  thereby  made  was  one  contract  and 
transaction,  and  that  the  said  W.  Plowden  would   not  have 
given  in  exchange  the  lands  which  were  so  given  by  him  to  the 
rectors  of  the  said  parish,  but  for  such  contract  and  engagement 
to  accept  the  said  annuity  in  perpetual  satisfaction  of  the  said 
tithes ;  and  therefore,  in  case  the  Court  should  be  of  opinion  that 
the  composition  was  no  longer  subsisting,  then  the  said  appel- 
lants, by  their  answer,  submitted  that  the  exchange  of  the  glebe 
lands  of  the  parish  of  Aston  for  other  parts  of  the  common  fields 
of  the  said  parish  comprised  in  the  said  agreement  was  void,  and 
that  the  respondent  as  such  rector  ought  to  give  up'  and  reconvey 
the  several  pieces  of  lands  then  in  his  occupation  and  enjoyment, 
and  which  were  so  exchanged  for  the  old  glebe  lands  under  the 
Baid  agreement ;  and  they  also  submitted  that  Edmund  Plowden 
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(the  first  named  appellant),  who  was  then  the  lord  of  the  manor 
of  Aston,  ought  to  be  made  a  party  to  the  suit. 

The  respondent  amended  his  bill  under  an  order  dated  the 
15th  of  January,  1835,  and  made  the  said  Edmund  Plowden  a 
defendant  thereto. 

Mr.  Plowden  put  in  a  plea  to  that  amended  bill,  and  pleaded 
in  bar  thereto  the  said  agreement,  the  conlSrmation  of  it  by  the 
bishop,  and  the  decree  establishing  it  (as  before  stated  in  the 
answer  of  the  other  appellants),  and  also  the  Act  of  Parliament 
2  &  8  WiU.  4,  c.  100.  (a) 

(a)  An  Act  for  shortening  the  time  required  in  claims  of  modus  decimandiy 
or  exemption  from,  or  discharge  of,  tithes  (passed  the  9th  of  August,  1832). 
By  the  1st  section  it  is  enacted,  **  that  all  prescriptions  and  claims  of  or  for 
any  modus  decimandiy  or  of  or  to  any  exemption  from  or  discharge  of  tithes, 
by  composition  real  or  otherwise,  shall,  in  cases  where  the  render  of  tithes 
in  kind  shall  be  hereafter  demanded  by  our  lord  the  King,  his  heirs  or  suc- 
cessors, or  by  any  Duke  of  Cornwall,  or  by  any  lay  person  not  being  a  cor- 
poration sole,  or  by  any  body  corporate  of  many,  whether  temporal  or 
spiritual,  be  sustained  and  be  deemed  good  and  valid  in  law  upon  evidence 
showing  in  cases  of  claim  of  a  modus  decimandi  the  payment  or  render  of  such 
modus,  and  in  cases  of  claim  to  exemption  or  discharge  showing  the  enjoy- 
ment of  the  land  without  payment  or  render  of  tithes,  money,  or  other  matter, 
in  lieu  thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of  such 
demand,  unless  in  the  case  of  claim  of  a  modus  decimandiy  the  actual  payment 
or  render  of  tithes  in  kind  or  of  money,  or  other  thing  differing  in  amount, 
quality,  or  quantity  from  the  modus  claimed,  or  in  case  of  claim  to  exemption 
or  discharge,  the  render  or  payment  of  tithes  or  of  money,  or  other  matter  in 
lieu  thereof,  shall  be  shown  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  payment  or  render  of  modus  was 
made  or  enjoyment  had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in  support  of  the 
claim  shall  be  extended  to  the  full  period  of  sixty  years  next  before  the  time 
of  such  demand,  in  such  cases  the  claim  shall  be  deejned  absolute  and  inde- 
feasible, unless  it  shall  be  proved  that  such  payment  or  render  of  modus  was 
made,  or  enjoyment  had,  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing  ;  and  where  the  render  of  tithes  in 
kind  shall  be  demanded  by  any  archbishop,  bishop,  dean,  prebendary,  parson, 
vicar,  master  of  hospital  or  other  corporation  sole,  whether  spiritual  or  tem- 
poral, then  every  such  prescription  or  claim  shall  be  valid  and  indefeasible 
upon  evidence  showing  such  payment  or  render  of  modus  made  or  enjoyment 
had  as  is  hereinbefore  mentioned,  applicable  to  the  nature  of  the.  claim,  for 
and  during  the  whole  time  that  two  persons  in  succession  shall  have  held  the 
office  or  benefice  in  respect  whereof  such  render  of  tithes  in  kind  shall  be 
claimed,  and  for  not  less  than  three  years  after  the  appointment  and  institu- 
tion or  induction  of  a  third  person  thereto  :  provided  always,  that  if  the 
whole  time  of  the  holding  of  such  two  persons  shall  be  less  than  sixty  years, 
then  it  shall  be  necessary  to  show  such  payment  or  render  of  modus  made  or 
enjoyment  had  (as  the  case  may  be),  not  only  during  the  whole  of  such  time, 
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*  The  plea  was  argued  on  the  26th  of  Jnne,  1885,  before   ♦  145 
the  Lord  Chief  Baron,  who,  by  his  order  of  that  *  date,    ♦  146 
disallowed  the  plea ;  and  by  another  order  dated  the  26th 
of  November,  1835,  and  made  on  a  rehearing  of  the  plea,  con- 
firmed his  former  judgment,  and  dismissed  the  petition  of  rehear-' 
ing,  without  costs. 

The  appellant,  Edmund  Plowden,  then  put  in  his  answer  to 
the  bill,  and  therein  set  forth  the  agreement,  the  several  proceed- 
ings taken  for  its  confirmation,  together  with  the  decree  of  the 
Court  of  Chancery,  and  the  said  Act  of  Parliament,  and  other 
matters  of  defence,  which  had  been  stated  in  his  plea ;  and  he 
also  stated,  that  since  the  making  of  the  said  agreement,  and 
before  the  filing  of  the  bill,  there  had  been  more  than  three 
rectors  of  the  said  parish,  and  more  than  sixty  years  had  elapsed, 
and  he  submitted  that  on  that  ground  also  he  was  entitled  to  the 
benefit  of  the  said  Act,  and  he  claimed  to  be  allowed  the  benefit 
thereof,  and  he  submitted  that,  if  the  Court  should  be  of  opinion 
that  the  said  lands  were  not,  under  the  circumstances,  discharged 
of  tithes,  and  that  the  respondent  was  not  bound  by  the  said 
agreement,  then,  as  the  agreement  was  one  entire  agreement,  it 
ought  to  be  altogether  avoided  and  set  aside,  and  the  lands  and 
other  privileges  given  to  the  rector  in  exchange  as  afore- 
said, and  which  were  *  then  held  and  enjoyed  by  the  *  147 
respondent,  ought  to  be  restored  to  this  appellant,  who  in 
that  case  would  be  entitled  to  all  the  estate  and  interest  which 

bnt  also  daring  such  further  number  of  years,  either  before  or  after  such  time, 
or  partly  before  and  partly  after,  as  shall  with  such  time  be  sufficient  to  make 
up  the  full  period  of  sixty  years,  and  also  for  and  during  the  further  period 
of  three  years  after  the  appointment  and  institution  or  induction  of  a  third 
person  to  the  same  o^ce  or  benefice,  unless  it  shall  be  proved  that  such  pay- 
ment or  render  of  modus  was  made  or  enjoyment  had  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing. 

2d.  And  be  it  further  enacted,  that  every  composition  for  tithes  which 
hath  been  made  or  confirmed  by  the  decree  of  any  Court  of  Equity  in  Eng- 
land, in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were  parties,  and 
which  hath  not  since  been  set  aside,  abandoned,  or  departed  from,  shall  be, 
and  the  same  is  hereby  confirmed  and  made  vaHd  in  law  ;  and  that  no  modus, 
exemption,  or  discharge  shall  be  deemed  to  be  within  the  provisions  of  this 
Act,  luiless  such  modus,  exemption,  or  discharge  shall  be  proved  to  have 
existed  and  been  acted  upon  at  the  time  of  or  within  one  year  next  before  the 
passing  of  this  Act. 

3d.  Provided  always,  that  this  Act  shall  not  be  prejudicial  or  available  to 
or  for  any  plaintiff  or  defendant  in  any  suit  or  action  relative  to  any  of  the 
matters  before  mentioned,  now  commenced,  or  which  may  be  hereafter  com- 
menced, during  the  present  session  of  Parliament,  or  within  one  year  from 
the  end  thereof.     (The  session  ended  on  the  17th  of  August,  1832.) 
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the  said  W.  Plowden  had  therein  previously  to  the  exchange ; 
and  he  insisted  that  the  respondent  could  not  have  any  decree 
for  tithes  against  the  other  appellants  in  respect  of  the  lands 
occupied  by  them  in  the  manor  of  Aston,  until  the  respondent 
should  have  restored  to  this  appellant  the  lands  and  other  privi- 
leges which  were  then  held  and  enjoyed  by  the  respondent,  and 
had  taken  back  the  ancient  glebe  of  the  said  rectory,  which  this 
appellant  was  willing  and  submitted  to  give  up  in  case  the  said 
agreement  was  avoided,  upon  having  the  said  lands  and  other 
privileges  then  enjoyed  by  the  respondent  restored  to  him. 

From  the  evidence  in  behalf  of  the  appellants  (which  proved 
all  the  matters  of  defence  set  forth  in  the  answers),  it  appeared 
that  the  respondent  was  the  fourth  rector  of  the  parish  of  Aston 
since  the  date  of  the  agreement  (1711) ;  that  the  lands  and 
privileges  thereby  annexed  to  the  rectory,  and  the  annuity  of 
401,  y  had  been  held  and  received  by  them  successively,  without 
their  making  any  claim  of  tithes,  and  were  still  held  and  received 
by  the  respondent,  except  that  in  regard  to  the  annuity  he 
refused  to  receive  payment  of  it  since  Michaelmas,  1832,  when 
he  set  up  his  claim  to  the  tithes.  And  it  also  appeared  that  the 
lands  and  privileges  so  annexed  to  the  rectory,  and  the  said 
annuity,  formerly  exceeded  the  value  of  the  old  glebe  lands  and 
tithes  given  in  exchange  by  601,  or  70?.  a  year,  and  were  at  the  pres- 
ent time  more  than  equivalent  to  the  tithes  of  all  the  appellant's 
(Plowden's)  lands  in  Aston,  and  to  the  lands  given  to  his 
*  148  ancestor  by  the  rector  *  under  the  agreement.  All  this  appel- 
lant's lands  in  Aston  contain  about  seven  hundred  and  forty 
acres,  divided  into  four  farms,  occupied  by  the  other  appellants. 

A  witness  on  behalf  of  the  respondent  showed  that  all  the 
occupiers  of  land  in  the  parish,  except  the  four  appellants,  paid 
him  compositions  in  lieu  of  tithes  for  the  farms  and  lands  in  their 
respective  occupations.  And  it  appeared  from  a  terrier  dated 
July,  1711,  that  the  then  glebe  was  a  piece  of  about  eighty-seven 
acres,  lying  together  in  one  part  of  the  parish,  and  about  sixteen 
acres  adjoining  the  parsonage  house,  and  that  the  tithes  were 
then  all  payable  in  kind :  and  from  another  terrier,  dated  1720, 
it  appeared  that  the  lands  then  belonging  to  the  rectory  in  con- 
sequence of  the  new  arrangement  exceeded  one  hundred  and 
forty  acres :  one  hundred  and  forty-two  acres  was  the  number 
which  the  witnesses  for  the  appellants  deposed  to. 

The  cause  was  heard  on  the  8th  of  February,  1837,  by  Mr. 
Baron  Alderson,  who,  on  the  loth  of  February,  pronounced  his 
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decree  for  an  account  against  Mattingley,  Budd,  Bliss,  and 
Cowper,  with  costs,  dismissing  the  bill  as  against  the  appellant 
Plowden,  without  costs,  (a) 

The  appeal  was  against  that  degree,  and  also  against  the 
orders  overruling  the  plea.  While  the  appeal  was  pending, 
Edmund  Plowden  and  Charles  Cowper  died ;  and  by  an  order  of 
the  House,  dated  the  29th  of  June,  1838,  the  appeal  was  revived 
in  the  names  of  their  respective  executors.  By  another  order  of 
the  House,  dated  the  1st  of  August,  1839,  William  Henry  Francis 
Plowden,  Esq.,  who  on  the  death  of  Edmund  Plowden  became 
seised  as  tenant  in  tail  of  the  said  hereditaments,  was  made  a 
party  appellant  by  his  own  desire. 

*  Mr.  Boteler  and  Mr.  Bethell^  for  the  appellants.  —  The  *  149 
agreement  of  the  Ist  of  March,  1711,  being  a  composition 
for  tithes  confirmed  by  the  decree  of  the  Court  of  Chancery  in 
England,  in  a  suit  to  which  the  ordinaiy,  patron,  and  incum- 
bent were  parties,  and  not  having  been  set  aside,  abandoned,  or 
departed  from,  at  the  time  of  the  passing  of  the  Act  of  the  2d  & 
3d  Will.  4,  c.  100,  was,  by  the  second  section  of  that  Act,  con- 
firmed and  made  valid  in  law.  That  Act  was  passed  on  the  9th 
of  August,  1832,  and  it  was  proved,  indeed  it  was  not  denied, 
that  the  respondent  received  the  half-year's  annuity  of  40Z.  at 
Michaelmas,  1832 ;  and,  therefore,  the  exemption  from  tithes 
claimed  by  the  appellants  ^^  existed  and  was  acted  upon  at  the 
time  of,  or  within  one  year  next  before,  the  passing  of  that  Act," 
and  must  be  deemed  to  be  within  its  provisions.  That  Act,  accord- 
ing to  the  true  construction  of  its  third  section,  was  available  for 
every  person  entitled  to  or  claiming  any  benefit  or  protection 
under  the  same,  unless  a  suit  were  commenced  against  such  per- 
son within  the  session  of  Parliament  during  which  the  Act  was 
passed,  or  within  one  year  from  the  end  of  that  session.  The 
Act  was  therefore  available  to  the  late  appellant,  Edmund  Plow- 
den, for  supporting  the  composition  and  maintaining  his  plea,  he 
not  having  been  made  a  party  to  the  respondent's  suit  tiU  after 
the  period  limited  by  the  third  section  of  the  Act.  The  session 
in  which  the  Act  was  passed  ended  on  the  17th  of  August,  1832. 
The  original  bill  was  filed  in  July,  1833,  which  was  in  time  as  to 
the  defendants  to  that  bill.  But  Mr.  Plowden  was  not  made  a 
defendant  until  the  bill  was  amended  in  January,  1835.  Under 
these  circumstances,  the  orders  overruling  Mr.  Plowden's  plea 
were  clearly  erroneous. 

(a)  See  the  case  reported,  2  Tounge  &  Collyer,  421,  where  the  agreement 
of  1711 18  more  fnllj  set  out. 
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♦  150       ♦  Then  as  to  the  decree,  it  is  equally  clear  that  no  decree 

for  an  account  of  tithes  could  be  made  against  the  appel- 
lants, the  occupiers  of  Mr.  Plowden's  estate  in  Aston,  so  long  as 
the  composition  and  agreement  are  in  force,  and  they  cannot  be 
set  aside  or  impeached,  except  in  a  suit  to  which  not  only  Mr. 
Plowden,  the  owner  of  the  estate  (it  appears  he  was  only  tenant 
for  life),  but  also  the  patron  and  ordinary  of  the  church  of  Aston, 
are  parties,  whereas  the  respondent  did  not  think  proper  to  make 
the  patron  and  ordinary  parties  to  his  suit.  At  the  hearing  the 
respondent  dismissed  the  bill  against  Mr.  Plowden,  before  enter- 
ing upon  his  case  against  the  appellants,  the  occupiers,  thereby 
leaving  the  composition  and  agreement  in  full  force. 

The  respondent  claims  the  tithes  while  he  retains  the  lands 
that  were  annexed  to  the  rectory  in  consideration  of  the  exemp- 
tion of  the  rest  of  Mr.  Plowden's  estate  in  Aston  from  tithes. 
But  the  composition  and  agreement  being  one  and  entire  cannot 
be  rescinded  and  set  aside  in  part ;  they  must  be  rescinded  and 
set  aside  entirely,  or  not  at  all ;  inasmuch  as  the  composition  was 
not  a  mere  grant  of  the  annuity  of  40Z.  in  lieu  of  the  tithes  of  Mr, 
Plowden's  estate,  but  a  grant  of  the  lands  and  other  privileges 
and  advantages  given  to  the  Rev.  John  Wilson  and  his  succes- 
sors by  the  agreement,  together  with  the  annuity,  in  lieu  of  the 
lands  given  up  by  Mr.  Wilson,  and  the  tithes  of  the  rest  of  Mr. 
Plowden's  estate ;  and  inasmuch  as  the  lands  allotted  to  Wilson 
and  his  successors  were  alone,  without  the  other  privileges  and 
advantages  given  to  him  and  them,  and  without  the  annuity  of 
40Z.,  of  much  greater  value  than  the  lands  given  up  by  Wilson  and 

the  tithes  of  Plowden's  remaining  estate  in  Aston ;  and 

♦  151    the  lands  and  other  privileges  and  advantages  *  given  to 

Wilson  and  his  successors  by  the  agreement,  must  have 
increased  in  value  since  equally  in  proportion  with  the  lands 
given  up  by  him  and  the  tithes  of  Plowden's  estate,  and  are  now, 
with  the  annuity,  a  full  equivalent  for  the  said  lands  given  up  by 
Wilson  and  the  tithes  of  the  estate ;  so  that  if  the  respondent  is 
suffered  to  recover  the  tithes  of  the  estate,  and  at  the  same  time 
to  hold  and  enjoy  the  lands  and  other  privileges  and  advantages 
allotted  to  the  rectors  by  the  agreement,  he  will  be  more  than 
doubly  satisfied  for  the  tithes  of  the  estate.  Mr.  Baron  Aldeb- 
SON  thought,  when  he  pronounced  this  decree,  that  he  was  follow- 
ing the  decision  of  Lord  Northington  in  the  Attomey-Q-eneral  v. 
Cholndey.  (a)     That  case  is  reported  differently  in  several  books, 

(a)  2  Eden,  304 ;  s.  c.  Amb.  510  ;  3  Gwill.  014  ;  2  £.  &  Y.  203  ;  8  Bum's 
Ec.  Law,  439  ;  and  7  Bro.  P.  C.  34. 
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and  it  is  not  clear  that  it  applies  at  aU  to  this  case.  It  appears 
from  the  record  which  the  appellants  have  procured,  that  Dr. 
Blair,  the  rector  and  plaintiff  (for  it  was  an  information  and  bill), 
offered  to  open  the  whole  agreement.  And  it  appears  from  the 
report  of  Lord  Nobthington's  judgment,  both  in  Ambler  and 
Eden,  from  which  latter  the  case  is  taken  by  GwiUam,  that 
his  Lordship  observed  particularly  that  the  agreement  did  not 
provide  for  the  prospective  increase  of  the  value  of  the  tithes ; 
and  these  two  material  circumstances  distinguish  that  case  from 
the  present.  And  in  that  case  the  Crown,  the  patron  of  the  liv- 
ing, was  a  party,  but  in  this  case  the  patron  is  not  a  party. 

The  respondent  having  been  at  the  time  of  filing  his  bill,  and 
being  at  the  present  time,  in  the  possession  and  enjoyment  of  the 
lands  and  other  advantages  given  to  Wilson  and  his  successors  by 
the  agreement,  is  not  in  a  situation  to  recover  tithes  of 
Plowden's  *  estate,  and  therefore,  and  by  reason  of  the  ♦152 
respondent  not  having  offered,  by  his  bill  or  otherwise,  to 
resciod  the  agreement  entirely,  his  bill  ought  to  be  dismissed 
with  costs ;  or  in  case  he  is  permitted  to  retain  his  decree  for  . 
tithes,  it  ought  to  be  upon  condition  of  the  agreement  being 
rescinded  entirely,  and  the  respondent  giving  up  to  Mr.  Plowden 
the  lands,  and  relinquishing  the  other  privileges  and  advantages 
allotted  to  the  rectors  by  the  agreement,  as  well  as  giving  up  the 
annuity  of  40i.,  and  taking  back  the  lands  given  up  by  Wilson  to 
William  Plowden  ;  and  all  proper  orders  and  directions  ought  to 
be  given  by  this  House,  or  the  Court  of  Exchequer,  for  ascer- 
taining the  lands  to  be  given  up  by  both  parties,  mutually  and 
respectively,  and  for  effectuating  a  complete  re-exchange  of  the 
premises  exchanged  under  the  agreement,  and  restoring  the  par- 
ties respectively  to  the  situations  in  which  those  under  whom 
they  claim  were,  previously  to  the  enclosure  of  the  common  fields 
of  Aston,  and  to  the  making  of  the  agreement.  There  may  now 
be  much  difficulty  in  ascertaining  the  parcels  of  land,  but  still, 
without  restoring  the  two  parties  to  the  situations  in  which  they 
would  be  if  no  composition  had  taken  place,  complete  justice 
cannot  be  done. 

The  decree  has  given  the  respondent  the  tithes  of  the  land  in 
question,  as  against  the  appellants,  Mattingley,  Budd,  Bliss,  and 
Cowper,  from  the  time  of  the  presentation  of  the  respondent  to  the 
rectory  of  Aston,  although  it  was  clear  that  he  had  accepted 
the  annuity  of  40?.  up  to  Michaelmas,  1832,  whereby,  even 
upon  the  principle  upon  which  the  decree  was  founded,  he  was 
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satisfied  for  so  much  of  the  tithes  as  had  arisen  up  to  the  last 
mentioned  period.  The  decree  having  dismissed  the  bill 
*153  as  against  Mt.  Plowden,  *and  having  thereby  admitted 
that  the  Act  2  &  3  Will.  4  confirmed  the  agreement  oft 
initio  ought  to  be  reversed,  and  the  bill  dismissed  against  aU  the 
appellants. 

Mr.  Swan%ton  and  Mr.  Gr,  Richards^  for  the  respondent.  —  The 
defendants  to  the  original  bill  insisted,  in  their  answer  to  it,  that 
Mr.  Plowden,  the  landlord  of.  their  farms,  ought  to  be  a  party  to 
the  suit;  and  on  their  suggestion  the  respondent  made  him  a 
party  defendant  to  the  suit,  but  no  relief  was  prayed  against  him. 
The  foundation  of  the  decree  against  the  occupiers  of  the  land  is, 
that  the  respondent,  being  the  parson  of  the  parish,  has  a  legal 
right  to  the  tithes,  and  that  the  agreement  under  which  exemp- 
tion is  claimed  by  them  is  a  nullity  under  the  Act  13th  Eliz.  c. 
10,  §  3.  The  recent  Act,  therefore,  which  was  pleaded  by  Mr. 
Plowden,  cannot  confirm  the  agreement,  because  there  was  no 
valid  agreement  in  existence  at  the  time.  The  alleged  agreement 
was  null  and  void  on  the  authority  of  the  case  of  the  Attorney^ 
General  v.  Cholmley^  in  which  this  House,  on  appeal,  (a)  affirmed 
the  judgment  of  Lord  Northington. 

This  House  will  not  allow  an  equitable  claim  to  be  set  up  as  a 
defence  to  a  legal  right,  if  the  legal  right  is  clearly  made  out. 
The  equity  set  up  by  the  appellants  is,  that  the  respondent's  pre- 
decessors in  the  rectory  took  benefits  from  the  agreement,  which 
if  the  respondent  abandons,  he  ought  to  restore  the  equivalent 
which  they  say  he  holds.  The  short  answer  to  that  is,  that  it  is 
no  defence  to  this  suit;  the  appellants  might  have  filed  a  bill 
against  the  respondent  to  establish  their  equity. 

*  154        [The  Lord  *  Chancellor. — Up  to  1833  the  respondent 
was  in  possession  of  all  the  benefits  and  privileges  granted 
to  and  taken  by  his  predecessors  in  lieu  of  tithes,  by  the  agree- 
ment :  nothing  was  due  to  him  up  to  that  period.] 

The  respondent  says  the  agreement  was  void.  He  received 
the  stipend  up  to  Michaelmas,  1832,  in  ignorance  of  his  rights ; 
and  although  he  continued  in  possession  of  the  lands  given  to  the 
church  by  the  exchange,  it  was  competent  for  him  at  the  same 
time  to  claim  his  legal  right.  If  it  is  possible  to  restore  the  appel- 
lants to  the  position  in  which  they  would  stand  if  no  agreement 

(a)  7  Bro.  P.  C.  34. 
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had  been  entered  into,  let  them  be  so  restored  by  a  bill  in  a  Court 
of  Equity ;  but  if  it  is  now  impossible  so  to  restore  them,  let  not 
the  fault  be  imputed  to  the  respondent,  or  his  legal  right  be 
embarrassed  by  any  alleged  equity  of  the  appellants. 

The  frame  of  the  suit  in  the  Attorney-  General  v.  Cholmley  was 
the  most  favourable  to  the  appellants.  It  went  to  rescind  the 
agreement,  and  then  for  consequential  damages.  The  frame  of 
the  bill  in  the  present  case  is  different,  and  the  agreement  cannot 
be  set  aside  on  it.  In  Cartwright  v.  Oolton^  (a)  the  course  adopted 
in  this  case  was  pursued.  The  case  of  the  Attorney-  General  v. 
Cholmley  has  never  been  questioned,  but  referred  to  with  appro- 
bation by  Sir  Thomas  Plumer  in  the  Attorney- General  v.  War- 
ren^ (6)  and  by  Lord  Eldon  in  0 '  Connor  v.  Cook,  (c) 

Supposing  this  agreement  was  not  absolutely  void  before  the 
passing  of  the  Act  2  &  3  Will.  4,  c.  100,  the  respondent  submits 
that  it  was  not  protected  by  that  Act,  inasmuch  as  the  agreement 
was  abandoned  by  the  notice  of  demand  of  tithes,  and  the  suit 
was  instituted  within  the  time  limited  by  the  3d  section, 
*  which  excluded  the  operation  of  the  Act  from  suits  com-  *  155 
menced  at  the  time  of  its  passing,  or  within  one  year  from 
the  end  of  that  session ;  that  is,  from  the  17th  of  August,  1832. 
The  construction  put  on  the  2d  and  3d  sections  in  a  case  at  law 
is,  that  parties  shall  not  be  entitled  to  raise  the  question  of  the 
validity  of  a  tithe  composition  when  confirmed  in  the  manner 
mentioned  in  the  2d  section,  unless  they  commence  their  action 
or  suit  within  the  time  limited  by  the  3d  section,  (d)  The  bill 
against  the  occupiers  having  been  filed  within  the  year,  and  the 
original  and  amended  bill  forming  but  one  record  and  one  suit, 
the  whole  suit  was  commenced  within  the  year. 

[T^B  Lord  Chancellor. — Suppose  Mr.  Plowden  was  an  occu- 
pier, or  suppose  that,  in  consequence  of  a  composition,  he  was 
entitled  to  tithes  himself,  would  the  suit  as  against  him  (who 
in  the  supposed  case  would  be  a  necessary  party)  be  within  the 
time  limited  by  the  third  section  ?] 

The  suit  against  the  occupiers  having  been  commenced  in 
time,  the  lands  occupied  by  them  are  not  exempt  by  force  of  the 
Act,  and  the  Act  therefore  presents  no  obstacle  to  the  respon- 

(a)  4  Wood,  88.  (h)  2  Swanst.  811. 

(c)  8  Ves.  537. 

(d)  Per  Lord  Abixger,  in  Thorp  o.  Mattingley,  5  M.  &  W.  802. 
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dent's  suit  to  obtain  the  benefit  of  his  legal  right,  and  the  plea  of 
that  statute  was  properly  overruled. 

There  are  other  objections  to  the  appeal ;  more,  however,  in 
point  of  form  than  of  merits.  The  bill  having  been  dismissed  by 
the  decree  at  the  hearing  as  against  Mr.  Plowden,  and  dismissed 
without  costs,  he  ought  not  to  be  joined  in  the  appeal  against 
that  decree ;  nor  was  it  material  for  him  to  appeal  against  the 
order  overruling  his  plea ;  nor  does  it  make  any  difiPerence  to  him 
whether  these  orders  are  affirmed  or  reversed,  inasmuch  as,  after  the 

dismissal  of  the  bill  against  him,  it  was  of  no  consequence 
♦  166    to  *  him  what  became  of  the»  plea,  having  obtained  by  the 

decree  the  full  benefit  of  his  plea.  The  plea  having  been 
put  in  by  Mr.  Plowden  alone,  the  order  overruling  it  did  not  in 
any  way  affect  the  other  appellants ;  they  ought  not,  therefore, 
to  be  joined  in  an  appeal  against  any  order  disposing  of  the  plea. 
The  respondent  never  desired  to  make  Mr.  Plowden  a  party  to 
the  suit,  and  nothing  was  thereby  prayed  against  him.  The  other 
defendants,  by  their  answer,  alleging  that  he  had  an  interest, 
insisted  on  his  being  made  a  party ;  and  therefore  the  irregularity 
of  joining  him  in  the  appeal  against  the  decree  cannot  be  justified 
by  his  being  made  a  joint  defendant.  There  was  a  precedent  in 
the  case  of  Hiighe%  v.  Davies  (a)  for  making  him  a  defendant. 
Under  these  circumstances  the  Court  below,  if  appealed  to, 
would  not  revive  the  cause  against  Mr.  Plowden's  executors, 
although  the  appeal  has  been  revived  in  their  name  by  order  of 
this  House. 

[The  Lord  Chancellor. — The  decree  leaves  thje  respondent 
in  possession  of  the  lands  annexed  to  the  rectory  by  the  com- 
position, while  it  decrees  him  an  account  and  satisfaction  of  the 
tithes.  Is  not  Mr.  Plowden  the  owner  of  the  lands  affected  by 
the  decree  ?] 

The  respondent  has  always  treated  the  composition  as  a  nul- 
lity, as  an  invalid  modus,  and  proceeded  on  his  legal  rights. 

[The  Lord  Chancellor.  —  However  invalid  it  may  be  as  a 
modus,  the  rector  surely  cannot,  while  he  acts  on  it  by  retaining 
the  equivalent  for  the  tithes,  claim  the  tithes  also.] 

As  to  future  tithes,  the  agreement  cannot  avail.  The  account 
is  to  be  taken  only  from  the  last  payment  of  the  composition ;  the 

(a)  6  Sim.  881. 
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decree  leaves  it  to  the  Master  to  consider  from  what  time  the 
account  is  to  be  taken. 

*  Mr.  BoteUr^  in  reply.  —  The  appellants  (the  occupiers)  *  157 
properly  insisted  that  their  landlord  should  be  made  a 
party ;  and  not  only  the  landlord,  but  the  present  patrons  of  the 
rectory  (St.  John's  College),  to  whom  W.  Plowden  sold  the 
advowson,  ought  also  to  be  parties  to  the  suit.  As  the  respon- 
dent joined  all  the  appellants  as  defendants,  why  should  they  not 
be  joined  as  appellants,  and  thereby  save  the  expense  of  two 
appeals,  one  by  Mr.  Plowden  against  the  orders  overruling  the 
plea,  and  the  other  against  the  decree?  The  decree  gives  an 
account  for  tithes  for  a  time  during  which  the  rector  was  receiv- 
ing the  equivalent.  The  rector  was  not  entitled  to  any  account 
until  he  first  gave  back  the  lands  and  other  advantages  received 
by  the  rector  from  the  composition.  It  would  be  contrary  to  all 
principles  of  equity  to  allow  him  to  hold  the  equivalent  for  the 
value  of  the  tithes,  and  to  give  him  an  account  of  the  tithes  in 
kind  at  the  same  time.  Cartwright  v.  Colton  had  no  application 
to  this  case. 

The  Lord  Chancellor.  —  If  the  decree  was  conditional  on 
restoring  the  benefits  derived  from  the  agreement  of  1711,  you 
would  not  object  to  pay  the  tithes? 

Mr,  Boteler  and  Mr.  Swanston  said  they  would  agree  to  take  a 
decree  in  the  terms  proposed  by  his  Lordship,  but  they  feared 
the  difficulty  of  now  identifying  the  lands  given  in  the  exchange 
in  1711  would  be  insuperable. 

The  Lord  Chancellor  said  he  would  give  them  a  few  days  to 

consider  that  matter,  and  he  would,  in  the  mean  time,  look  into 

the  case. 

February  8. 

The  Lord  Chancellor. — I  shall  abstain,  in  the  absence  of 
the  noble  and  learned  Lord  (Lord  Brougham),  who  was 
present  during  the  argument  of  this  case,  *  from  asking  *  158 
your  Lordships  to  come  to  any  final  decision  upon  it ;  but, 
the  parties  being  in  attendance,  it  may  be  as  well  that  I  should 
state  the  views  which  I  take  of  the  case,  on  a  consideration  of 
the  arguments. 

The  question  arose  upon  a  decision  of  the  Court  of  Exchequer, 
by  which  a  decree  was  made,  directing  an  accoimt  of  tithes,  gen- 
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erally,  against  certain  persons  who  were  occupiers  of  lands  within 
the  parish  of  Aston-le- Walls.  Mr.  Plowden,  who  was  tenant  for 
life  and  landlord  of  the  lands  in  question,  had  been  made  a  party 
to  the  suit ;  but  he  having  pleaded,  and  his  plea  being  overruled, 
he  answered,  and  at  the  hearing  the  biU  was  dismissed  against 
him.  The  decree,  therefore,  according  to  the  proceedings  as  they 
stand,  was  an  ordinary  decree  for  tithes  against  the  occupiers  of 
the  lands. 

The  bill  was  filed  on  the  16th  of  July,  1833,  and  to  the  bill  as 
originally  filed  there  were  no  parties  defendants  except  the  occu- 
piers of  lands.  On  the  12th  of  December,  1833,  those  occupiers 
put  in  their  answer,  and  stated  (what  was  afterwards  proved,  and 
which  constitutes  the  question  in  the  cause)  that  in  the  year  1711 
an  arrangement  had  been  entered  into  between  a  Mr.  Plowden, 
who  was  then  the  owner  of  the  fee  in  these  lands,  with  the  then 
rector  of  the  parish,  by  which  certain  lands,  the  property  of  Mr. 
Plowden,  were  conveyed  for  the  benefit  of  the  church,  and  cer- 
tain glebe  lands  belonging  to  the  church  were  assigned  to  Mr. 
Plowden,  and  other  lands  belonging  to  him  in  the  parish  were  to 
be  held  for  the  future  tithe-free.  It  appears  that  this  arrange- 
ment was  submitted  to  the  bishop  of  the  diocese,  and  that  after 
an  investigation  as  to  the  terms  of  that  arrangement,  it  was  sanc- 
tioned by  the  bishop ;  and  it  appears  also  that  it  afterwards 
*  159  became  the  subject  of  a  suit  in  the  *  Court  of  Chancery, 
to  which  the  patron,  ordinary,  proprietor,  and  rector  were 
parties,  and  that  the  suit  ended  in  a  decree  establishing  the 
arrangement. 

My  Lords,  it  appears  (and  I  now  state  what  was  proved  on  the 
investigation  which  took  place  before  the  commissioners  appointed 
by  the  bishop)  that  the  glebe  lands  taken  by  Mr.  Plowden  were 
of  the  value  of  40Z.  a  year,  and  that  the  tithes  were  of  the  value 
of  561.  a  year  ;  that  the  lands  giveil  by  Mr.  Plowden  to  the  church 
were  of  the  value  of  130Z.  a  year,  and  that  there  was,  in  addition 
*to  those  lands  so  given  to  the  church,  a  rent-charge  of  40Z.  a  year 
upon  the  other  property  belonging  to  Mr.  Plowden  in  the  parish. 
It  appears  that  from  that  time  down  to  the  time  when  this  bill 
was  filed,  or,  at  all  events,  until  very  shortly  preceding  the  time 
when  it  was  filed,  all  parties  acted  upon  the  faith  of  that  agi*ee- 
ment.  It  appears  also  that  the  present  incumbent,  the  respon- 
dent, was  instituted  to  this  living  in  the  year  1831,  and  that  he 
received  the  rent-charge  of  40Z.  a  year,  including  the  payment  to 
Michaelmas,  1832.  It  was  proved  by  two  witnesses  that  he  had 
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at  all  times  remained  in  possession  of  the  lands,  and  that  at  the 
time  the  depositions  were  taken  he  was  in  actual  possession  of 
those  lands,  which  had  by  Mr.  Plowden  been  devoted  to  the 
church,  in  exchange  for  the  advantages  he  derived  under  the 
s^eement  in  respect  of  his  estate.  Now,  on  looking  to  the  agi'ee- 
ment>,  which,  it  is  very  material,  should  be  accurately  examined 
and  compared  with  the  evidence  before  the  commissioners  ap- 
pointed by  the  bishop,  it  appears  that  inasmuch  as  the  value 
of  the  tithes  released  exceeded  the  40Z.  per  annum  rent-charge, 
and  the  value  of  the  lands  given  by  Mr.  Plowden  exceeded  the 
value  of  the  glebe  lands  taken,  by  a  sum  equal  or  very 
*  nearly  equal  to  90Z.  a  year,  —  if  the  40Z.  a  year  had  been  *  160 
in  lieu  of  the  tithes  it  would  have  been  an  inadequate 
compensation  for  them,  even  according  to  their  then  existing 
value,  the  tithes  being  nearly  60Z.  a  year  and  the  rent-charge 
only  40Z.,  —  if  the  lands  were  to  be  changed  for  the  glebe  lands, 
it  would  appear  that  that  would  not  be  the  contract,  inasmuch  as 
the  glebe  lands  were  of  the  value  of  161.  a  year,  and  the  lands 
granted  to  the  rector  by  Mr.  Plowden  were  of  the  value  of  130Z. 
a  year.  It  is  quite  clear,  therefore,  that  some  part  of  the  lands 
granted  by  Mr.  Plowden  to  the  rector,  were  in  consideration  of 
the  discharge  of  his  other  lands  from  tithe.  It  is  most  important 
to  keep  that  fact  in  view,  when  your  Lordships  come  to  consider 
how  far  the  authority,  which  has  been  the  guide  of  the  Court 
below  upon  this  subject,  can  be  considered  as  applicable  to  this 
case. 

We  find  that  the  present  rector,  succeeding  to  the  rectory, 
found  this  agreement  in  operation,  —  not  binding,  as  contended 
and  truly  contended,  because  the  statute  (a)  prevented  parties, 
notwithstanding  all  the  solemnities  which  had  accompanied  such 
a  contract,  from  giving  effect  to  a  discharge  from  tithes  by  an 
agreement  which  had  been  thus  entered  into,  —  but  it  is  perfectly 
certain  that  even  if  there  had  been  an  ordinary  composition,  the 
party  succeeding  to  a  rectory,  acting  on  a  composition  made  dur- 
ing the  time  of  his  predecessor,  although  he  may  have  had  the 
power  to  get  rid  of  it,  must  be  considered  as  so  far  becoming  a 
party  to  that  arrangement  that  he  cannot,  as  a  matter  of  course 
and  at  once,  treat  those  with  whom  the  contract  was  subsisting 
as  if  no  such  agreement  had  been  made ;  but,  at  all  events, 
he  cannot  do  this,  —  he  cannot  *  claim  a  compensation  for  *  161 
the  discharge  of  tithes,  and  come  into  a  Court  of  Equity 

(a)  13  Eliz.  c.  10,  §  3. 
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to  a43k  for  payment  of  those  tithes.  Now,  it  appears  that  the 
rector  received  the  40J.  till  Michaelmas,  1832,  and  that  he  still 
holds  the  lands ;  that  he  gave  no  notice  of  any  kind  till  June, 
1883,  and  that  in  the  month  of  July  following  he  filed  his  bill. 
In  the  case  of  Hewitt  v.  Adams^  (a)  this  House  dismissed  a  bill 
for  want  of  proper  notice  to  determine  a  composition,  although 
the  defendants  disputed  the  rector's  right  to  end  the  composition, 
and  that  case  Lord  Thurlow  considered  as  a  binding  authority 
in  a  case  in  which  the  defendants  had  set  up  a  modus,  which  was 
the  case  of  Bishop  v.  Chichester.  (6)  In  this  case  there  is  no  ques- 
tion about  determining  a  composition,  which,  though  voidable 
against  successors,  may  be  adopted  and  become  binding  upon 
them  till  avoided,  because  the  rector  in  this  case  is  still  in  posses- 
sion of  the  lands  given  in  lieu  of  the  tithes.  It  is  said  that  the 
Master,  in  taking  the  account,  has  not  gone  beyond  Michaelmas, 
1832,  when  the  last  payment  of  the  rent-charge  was  received. 
But  why  is  the  receipt  of  the  rent-charge  to  stop  the  account,  if 
the  possession  of  the  lands  is  not  to  defeat  the  plaintiff's  title  to 
it  ?  While  the  plaintiff  retains  the  substitute  for  the  tithes,  he 
cannot  claim  the  tithes ;  therefore  there  was  nothing  due  when 
the  bill  was  filed. 

There  is,  however,  a  distinct  groimd  of  defence  growing  out 
of  this  state  of  things;  the  plaintiff  holds  the  lands  given  in 
exchange  for  the  tithes  by  the  conveyance  of  1711,  and  this 
decree  gives  to  the  plaintiff  the  tithes  out  of  the  lands  agreed 
to  be  discharged,  but  leaves  him  in  possession  of  the  lands 
*  162  given  to  him  *  as  the  consideration  of  the  discharge. 
Equity  thus  gives  its  assistance  to  work  the  great  injustice 
of  restoring  to  the  plaintiff  the  thing  sold,  without  requiring 
repayment  of  the  consideration.  This  is  contrary  to  one  of  the 
first  principles  of  equity,  "that  he  who  seeks  equity  must  do 
equity."  ^  It  was  said,  indeed,  that  in  suits  for  tithes  a  Court  of 
Equity  only  gives  effect  to  a  legal  title,  and  that  this  principle 
therefore  does  not  apply  to  this  case.  It  is  quite  immaterial  what 
is  the  nature  of  the  demand ;  it  is  the  exercise  of  its  jurisdiction 
which  the  Court  withholds,  unless  the  party  seeking  its  exercise 
•  will  do  what  the  Court  thinks  just.  I  had  occasion,  lately,  in 
the  case  of  Sturgis  v.  Champneys^  (c)  in  the  Court  of  Chancery, 
to  review  the  authorities  upon  this  subject,  and  this  was  the  prin- 

(a)  7  Bro.  P.  C.  64.  (6)  2  Bro.  C.  C.  160. 

(c)  MS.,  and  see  6  My.  &  C.  97. 
1  See  1  Story  Eq.  Jur.  §  64  e. 
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ciple  upon  which  I  acted.  I  think  it  impossible,  therefore,  to 
give  to  the  plaintiff  any  assistance  in  equity,  without  seeing  jus- 
tice done  to  the  other  parties  to  the  agreement  of  1711.  If  that 
were  possible  in  this  suit,  and  if  there  were  no  other  fatal  objec- 
tions to  it,  the  question  would  be,  what  such  justice  required  ? 
The  agreement  was,  to  give  up  the  land  in  fee,  and  discharge  for 
ever  Mr.  Plowden's  other  lands  from  tithes.  The  late  defend- 
ant, Mr.  Flowden,  was  only  tenant  for  life;  but  if  the  lands 
given  to  the  rector  are  to  be  restored  to  Mr.  Plowden's  estate, 
and  the  ancient  glebe  taken  out  of  that  estate  and  restored  to 
the  rectory,  it  is  obvious  that  the  owner  of  the  inheritance  must 
be  a  party  to  that  proceeding,  but  there  was  no  such  person  be- 
fore the  Court  at  the  hearing.  Although  the  tenant  in  tail  has, 
in  what  right  does  not  very  well  appear,  raised  this  appeal, 
we  must,  however,  look  at  the  *  case  as  it  existed  at  the  *  163 
hearing;  this  could  not  be  cured  by  adding  him  as  a 
party,  because  the  bill  makes  no  case,  and  asks  no  relief  for  the 
purpose  of  raising  any  such  equity. 

It  has  been  supposed,  however,  that  there  is  authority  to  sup- 
port this  decree,  however  opposed  it  may  be  to  those  weU-known 
principles  of  equity  to  which  I  have  adverted  ;  and  that  author- 
ity is  the  case  of  the  Attomey^Q-eneral  v.  Cholrrdey.  From  the 
report  of  that  case  in  2  Eden,  304,  it  appears  that  the  owner  of 
the  land,  as  well  as  the  patron  and  ordinary,  were  parties,  and 
Lord  NoRTHiNGTON  proceeded  upon  this,  that  by  the  agreement 
the  land  given  to  the  rector  was  an  exchange  for  the  glebe,  and 
the  money  payment  was  in  lieu  of  the  tithes ;  and  that  the  con- 
tracts, though  contained  in  one  agreement,  were  distinct.  That 
decree,  therefore,  did  not,  as  this  does,  give  the  rector  the  tithes, 
and  leave  him  in  possession  of  what  had  been  given  to  the  rec- 
tory for  the  purchase  of  them.  It  is  clear  that  if  this  had  been 
so,  and  he  had  not  had  the  power  of  restoring  the  parties  to  the 
situation  in  which  they  would  have  stood  if  no  such  agreement 
had  been  entered  into,  he  would  not  have  made  the  decree  for 
the  payment  of  the  tithes.  The  observation  he  makes  at  the 
close  of  his  judgment  is  well  worthy  of  remark ;  he  says,  "  If 
the  parties  bad  made  an  allowance  for  the  future  improved  value 
of  the  tithes,  they  would  have  stood  on  a  different  footing,  and 
I  should  not  have  been  inclined  to  relieve ;  they  then  would  have 
been  purchasers  for  a  valuable  consideration,  by  allowing  for  the 
future  improvements.  The  equity  of  this  Court  would  have 
been   suspended,  by  setting  up  equity  against  equity,   and  I 
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*  164  should  have  left  the  rector  to  his  remedy  at  *  law."  (a) 
This  does  not  appear  to  me  to  be  inconsistent  with  the 
opinion  he  had  before  expressed,  that  the  agreement  was  void ; 
he  only  means  that  equity  would  have  interfered,  and  he  obvi- 
ously alludes  to  the  maxim  used  by  the  defendant's  counsel  in 
that  case,  "  ecclesia  meliorari,  non  deteriorari,  potest,"  (J)  and 
which  he  had  before  answered,  by  stating  that  the  agreement  in 
question  was  unequal  and  injurious  to  the  church,  in  not  pro- 
viding for  the  improved  value  of  the  tithes.  In  this  case  that 
is  provided  for ;  the  land  given  to  the  church  greatly  exceeding 
the  value  of  the  glebe  land  and  of  the  tithes  given  up  by  it.  To 
rescind  the  agreement  altogether,  if  practicable,  would  be  highly 
injurious  to  the  church ;  to  decree  payment  of  the  tithes  without 
doing  so,  would  be  most  unjust  to  the  other  parties  to  it. 

The  view  I  have  taken  upon  this  part  of  the  case  makes  it 
unnecessary  to  observe  on  the  construction  put  on  the  2d  &  8d 
Will.  4,  c.  100.  Had  it  been  necessary  to  decide  that  question, 
I  should  have  found  much  difficulty  in  concurring  in  an  opin- 
ion (c)  that  a  defendant,  against  whom  no  proceedings  were 
instituted  until  January,  1835,  could  not  claim  the  benefit  of 
the  third  section,  because  the  suit  to  which  he  was  made  a  de- 
fendant by  amendment  had  been  commenced  against  others 
within  the  prescribed  time. 

These  opinions  I  have  formed  on  considering  the  printed  papers 
and  attending  to  the  argument  at  the  bar ;  and  after  I  shall  have 
communicated  with  the  noble  and  learned  Lord  who  was  present 
during  the  discussion,  I  shall  move  the  judgment  of  the  House 
on  this  case.  If  that  noble  and  learned  Lord  concui'S  in 
*165  the  opinions  I  have  now  expressed,  the  motion  I  *  shall 
submit  to  the  House  will  be  to  vary  the  decree  by  dismiss- 
ing the  bill,  with  costs. 

February  6. 

The  Lord  Chancellor.  —  Since  I  hinted  to  your  Lordships 
the  opinion  I  had  formed  on  this  case,  I  have  had  an  opportunity 
of  communicating  with  the  noble  and  learned  Lord  who  also 
attended  the  hearing,  and  I  have  from  him  authority  for  stat- 
ing that  he  entirely  concurs  in  the  opinions  I  expressed.  The 
course  which  I  propose  to  your  Lordships  to  take  will  not  entirely 
exhaust  the  case,  inasmuch  as  the  appeal  embraces  not  only  the 
final  decree,  but  also  the  order  made  by  the  Court  of  Exchequer 

(a)  2  Eden,  318.  (b)  Id.  813. 

(c)  2  Younge  &  C.  238. 
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upon  the  plea  put  in  by  Mr.  Plowden.  But  I  apprehend,  if  your 
Lordships  agree  in  the  opinion  which  I  have  suggested,  namely, 
that  the  biU  should  be  dismissed,  you  will  not  be  called  upon  to 
give  any  opinion  upon  that  plea,  inasmuch  as  the  object  of  the 
party  appellant  will  be  obtained  as  to  aU  the  substantial  parts  of 
the  case.  The  utmost  possible  question  which  can  be  involved 
in  the  plea  is  a  question  of  costs  of  the  smallest  amount;  for 
whatever  opinion  you  might  form  on  the  plea,  which  involves 
considerable  difficulty  on  the  construction  of  the  Act  of  Parlia- 
ment, your  Lordships  will  doubtless  think,  in  differing  from  the 
opinion  of  the  Court  of  Exchequer,  that  that  plea,  if  allowed, 
ought  to  be  allowed  without  costs. 

Ordered  and  adjudged,  that  so  much  of  the  said  decree  as 
directs  that  it  be  referred  to  the  Master  to  take  an  account  of 
what  was  due  to  the  respondent  from  the  appellants  (the  occu- 
piers) for  the  single  value  of  tithes,  &c.,  and  to  tax  the  respon- 
dent's costs  as  against  the  said  appellants,  be  reversed ;  and  that 
it  be  directed  that  the  respondent's  bill  be  dismissed  against  the 
said  appellants,  with  costs ;  and  that  so  much  of  the  said  deci*ee 
as  directed  the  respondent's  bill  to  be  dismissed  against  the  appel- 
lant E.  Plowden,  without  costs,  be  varied  by  directing  that  said 
bill  be  dismissed  against  him,  with  costs.  72  Lords'  Journ.  for 
18iO,  p.  37. 
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1837. 

Alexander  Campbell Appellant. 

Duncan  Campbell ' Mespondent. 

Competency  of  Appeal,     Construction  of  Statutes.    Delict;  Non- 
Participation.    Irulemnity.     Costs. 

Partners  in  a  licensed  distillery,  convicted  of  a  breach  of  the  revenue  laws, 
consented  to  a  mitigated  penalty  ;  after  payment  of  which,  one  of  them 
brought  an  action  against  the  others  for  indemnity,  on  the  ground  that  he 
was  innocent  of  their  illicit  acts.  The  defenders  pleaded  in  defence  that, 
as  all  were  involved  in  the  delict,  no  one  cotild  claim  indemnity  or  con- 
tribution from  the  others.  The  Court  gave  no  judgment  on  that  defence, 
but  sent  the  cause  to  trial  by  a  jury  ;  the  Judge's  opinion  was  not  taken 
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on  it  at  the  trial,  nor  were  exceptions  tendered.  The  jury  found  a  verdict 
that  the  defenders  were  indebted  to  the  pursuer  for  the  sum  paid  by  him 
towards  the  penalty.  The  Court  being  afterwards  moved,  upon  notice 
**  for  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  granted,"  refused  **  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside,"  and  subsequently  made  orders  applying  the  verdict,  and 
decreeing  against  the  defenders  for  payment  by  them  jointly  and  severally, 
to  the  pursuer,  of  **  the  sum  found  by  the  verdict,  with  interest,  as  libelled." 

Held,  that  the  order  refusing  to  set  aside  the  verdict  and  grant  a  new  trial  was 
not,  but  that  the  orders  applying  \he  verdict  were,  subject  to  appeal  to  the 
House  of  Lords.     (  Vide  infra,  p.  178.) 

Semble,  that  the  partner  who  was  not  a  participator  in  the  delict  was  legally 
entitled  to  indemnity  from  those  who  were,  although  he  consented  to  the 
penalty.*  (Infra,  p.  182.)  But  held,  that  the  appellant,  by  having  omitted 
all  opportunities  of  taking  a  decision  on  the  legal  question  in  the  Court 
below,  and  being  unable  to  appeal  against  the  verdict,  was  precluded  from 
having  a  decision  on  that  question  from  this  House.     (Tn/ron  p.  184.) 

The  summons  in  the  action  having  claimed  a  certain  sum  from  the  defenders, 
jointly  and  severally  ;  and  the  verdict  having  found  them  simply  indebted 
in  a  different  sum  '^as  libelled  : "  Held,  that  there  is  no  inconsistency 
between  that  verdict  and  the  judgment  decreeing  against  the  defenders, 
jointly  and  severally,  for  payment  of  the  sum  so  found,  **as  libelled." 
(p.  186.) 

Where  an  appellant  has  succeeded  in  dismissing  a  petition  against  the  com- 
petency of  his  appeal,  and  the  appeal  is  afterwards  dismissed  with  costs, 
on  the  hearing  on  the  merits,  those  costs  do  not  include  the  costs  of  dis- 
cussing the  question  of  competency,  imless  the  consideration  of  them  has 
been  reserved. 

May  1,  2,  1837.    June  3,  1839.     February  11,  13,  1840. 

This  was  an  appeal  against  interlocutors  of  the  Court 
*  167  of  Session  in  Scotland,  pronounced  in  an  *  action  raised 
there  by  the  respondent  against  the  appellant  and  other 
persons  of  the  names  of  M' Andrew  and  Hunter.  All  the  parties 
except  Hunter  were  partners  in  a  licensed  distillery  at  Easdale, 
in  Argyleshire,  from  the  beginning  of  the  year  1820  to  the  end  of 
1822,  when  the  partnership  was  dissolved.  Hunter  had  been 
their  operative  distiller.  The  partnership  concern  was  in  six 
shares,  of  which  the  appellant  had  two,  the  respondent  two,  and 
the  two  M' Andrews  one  each.  The  respondent  resided  about 
forty  miles  from  the  distillery,  and  left  that  business  to  be  man- 
aged by  the  other  partnere,  the  chief  management  devolving  on 
the  appellant,  who  resided  on  the   Spot.     These   partners  and 

^  See  1  Lindley  Partn.  (3d  £ng.  ed.),  791 ;  Longworth's  Executor's  Case, 
Johns.  6i5,  and  an  appeal,  1  De  6.,  F.  &  J.  17  ;  6  Jur.  n.  s.  1 ;  McBlair 
V.  Gibbes,  17  How.  (U.  S.)  232  ;  Armstrong  o.  Toler,  11  Wheat.  258. 
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their  operatives,  in-the  course  of  carrying  on  the  business,  com- 
mitted a  breach  of  the  revenue  laws  by  purchasing  quantities  of 
illicit  whiskey,  which  they  mixed  with  the  spirits  produced  at 
the  distillery.  The  result  was  that,  on  information  given  to  the 
excise  office  by  Hunter,  who  quarrelled  with  his  employers,  pro- 
ceedings were  taken  in  the  Exchequer  in  Scotiand  against  the 
whole  company,  for  penalties  amoimting  to  10,500Z.  The  course 
of  proceeding  there  is  the  same  as  in  the  Exchequer  in  England. 
All  the  partners  joined  in  defence,  put  in  a  plea  of  not  guilty, 
and  tendered  evidence  at  the  trial,  which  took  place  in  December, 
1823,  and  ended  in  a  verdict  of  conviction  against  them  aU  for 
the  full  amount  of  the  penalties.  They  afterwards  memorialized 
the  officers  of  the  Crown,  and  succeeded  in  getting  the  penalties 
mitigated  to  3000Z.  To  this  latter  proceeding  the  appellant  and 
respondent  were  the  active  parties.  Writs  of  extent  were  issued, 
and  the  sum  of  3000L  was  levied,  partly  out  of  the  pro- 
ceeds of  the  partnership  property,  partly  from  the  *property  *  168 
of  the  M'Andrews,  and  the  residue  from  the  respondent. 

In  April,  1827,  the  respondent  instituted  the  action  in  which 
this  appeal  has  been  taken,  against  the  defendants  before  men- 
tioned, averring  his  own  ignorance  and  their  knowledge  of  the 
illicit  practices  carried  on  at  the  distillery,  and  concluding  for  a 
total  indemnity  at  their  hands  in  respect  of  the  said  mitigated 
penalty,  and  for  payment  to  him  of  what  he  had  been  obliged  to 
pay  to  the  Crown,  namely,  the  balance  of  the  penalty  after 
deducting  what  was  recovered  under  the  levies  on  the  distillery 
effects  and  from  the  other  partners.  The  balance  so  claimed  to 
be  due  to  the  respondent  from  the  defenders  conjointly  and  sever- 
ally amounted  to  1171Z.  6«.  Id.,  with  interest  from  March,  1827. 

Defences  were  given  in  by  the  several  defenders,  and  a  record 
was  made  up  on  revised  condescendence  and  answers,  with 
relative  notes  of  pleas  for  each  party.  The  appellant's  defence 
and  pleas  were  that  the  action  was  in  itself  unfounded,  ^^  first, 
because  it  arises  out  of  an  illegal  transaction,  and  therefore  the 
pursuer  is  not  entitled  to  maintain  an  action  for  payment  of  the 
penalty  awarded  against  him,  with  his  own  consent,  by  the  Court 
of  Exchequer ;  more  especially  as  he  was  aware  of  the  illegal 
proceedings  on  behalf  of  the  servant  of  the  company,  before  any 
seizure  of  the  company's  effects  was  made  by  the  Crown : 
secondly,  even  if  the  pursuer  can  maintain  the  action  at  all,  the 
defender  denies  that  he  is  conjunctly  or  severally  liable  in  the 
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sum  pursued  for,  or  that  the  pursuer  paid  the  whole  amount  of 
penalty  and  expenses  as  alleged  in  his  summons." 

The  pleas  entered  for  the  survivor  of  the  M'Andrews  were 
in  substance  the  same  as  the  appellant's.    Hunter's  *  de- 

*  169   fence  was  that  he  was  a  servant  acting  under  orders  of 

his  employers,  and  that  he  had  received  part  of  the  penalty 

from  the  officers  of  the  Crown. 

Although  the  defences  raised  the  question  of  relevancy  of  the 

action,  none  of  the  parties  applied  to  the  Court  to  dispose  of  that 

question  previously  to  the  trial  of  the  following  issues,  which 

were  approved  by  the  Lord  Ordinary :  — 

"  It  being  admitted  that  the  pursuer,  and  the  defenders,  Alex- 
ander Campbell  and  Donald  M' Andrew,  and  the  late  John 
M 'Andrew,  were  partners  of  a  company  for  the  purpose  of  dis- 
tilling spirits  at  Easdale,  and  that  the  defender,  Robert  Hunter, 
was  brewer  or  distiller  to  the  said  company ;  and  that  on  the  17th 
day  of  December,  1823,  the  said  company  were  found  liable  in  a 
penalty  of  3000Z.,  as  being  guilty  of  contravening  the  revenue 
laws :  — 

"  Whether  the  defenders,  or  any  of  them,  were  guilty  of  the 
said  contravention  of  the  said  laws,  whereby  the  said  company 
were  subjected  in  the  said  penalty,  and  obliged  to  pay  certain 
expenses  ?  And  whether  the  defenders,  or  any  of  them,  are 
indebted  and  resting  owing  to  the  pursuer  in  the  sum  of  IVIIL 
5s.  Id.,  or  any  part  thereof,  with  interest  thereon,  as  the  balance 
of  the  said  penalty  and  expenses  ?  Or  whether  the  said  contra- 
vention of  the  said  laws  was  with  the  knowledge  of  the  pursuer  ?  " 

These  issues  were  tried  at  Edinburgh  in  March,  1884,  before 
the  Lord  President  (Boyle)  of  the  second  division  of  the  Court 
of  Session,  and  the  jury  found  for  the  respondent  on  all  of 
them,  "  and  that  the  defenders  are  indebted  and  resting  owing 
to  the  pursuer  in  the  sum  of  1059/.  5«.  IcZ.,  with  interest  as 
Ubelled." 

*  170       The  appellant  afterwards  moved  the  second  division  *  of 

the  Court  upon  this  notice,  "for  a  rule  to  show  cause 
why  the  verdict  in  this  case  should  not  be  set  aside,  and  a  new 
trial  granted."  The  Court  refused  the  motion  by  an  interlocutor, 
dated  the  Ist  of  July,  in  these  terms :  "  The  Lords  refuse  to 
grant  a  rule  to  show  cause  why  the  verdict  in  this  case  should 
not  be  set  aside."  And  on  the  4th  of  July,  on  the  respondent's 
motion  to  enter  up  judgment  on  the  verdict,  the  following  inter- 
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locutor  was  pronounced :  "  In  respect  of  the  verdict  found  by 
the  jury  on  the  issues  in  this  cause,  the  Lords  decern  against  the 
defenders  conjunctly  and  severally,  for  payment  to  the  pursuer 
of  the  sum  of  1059/.  58.  l<i.,  with  interest  as  libelled ;  find  them 
liable  to  him  in  expenses  of  the  action,"  &c.  And  by  another 
interlocutor  of  the  11th  of  July,  '*  The  Lords  allow  the  said 
decree  for  principal  and  interest  to  be  extracted  ad  interim.^^ 

The  present  appeal  was  presented  on  the  31st  of  July,  1835, 
against  the  interlocutors  of  the  4th  and  11th  of  July, 
1834.  (a)  The  respondent  presented  a  *  petition  on  the  *  171 
26th  of  August  against  the  competency  of  the  appeal, 
and  praying  that  the  same  be  dismissed  with  costs.  That  petition 
was  referred  to  the  appeal  committee,  who  advised  the  question 
of  competency  to  be  argued  at  the  bar  by  one  counsel  on  a  side. 

May  1,  2. 

Dr.  lAishington^  for  the  respondent  on  that  question.  —  The 
appellant,  by  his  preliminary  pleas  to  the  action,  raised  the  ques- 
tion of  its  relevancy,  and  he  should,  as  he  certainly  might,  have 
followed  up  that  defence  by  moving  the  Court  to  dispose  of  the 
question  of  law  before  sending  the  case  to  the  jury.  That  course 
of  proceeding  was  distinctly  pointed  out  by  the  Judicature  Act, 
6  Geo.  4,  c.  120,  by  the  33d  section  of  which  it  is  declared  that, 
"  if  either  of  the  parties  shall,  without  the  concurrence  of  the 

(a)  A  former  petition  of  appeal,  presented  on  the  4th  of  August,  1834, 
complained  also  of  the  interlocutor  of  the  Ist  of  July.  The  respondent 
presented  a  petition  on  the  9th  of  August,  praying  that  that  appeal  be  dis- 
missed as  incompetent,  and  the  House  ordered  that  the  question  of  compe- 
tency be  argued  at  the  bar  by  one  counsel  on  a  side.  That  question  was 
accordingly  argued,  and  the  petition  against  the  appeal  was  dismissed.  The 
appeal,  however,  dropped  or  was  dismissed  in  consequence  of  the  appellant's 
omitting  to  lodge  his  case  in  due  time.  In  February,  1835,  the  appellant 
petitioned  the  House  to  restore  the  appeal,  and  that  he  might  then  have  leave 
to  lodge  his  case.  The  respondent  presented  a  petition  praying  that  the  appeal 
be  not  restored,  or  that,  previously  to  its  restoration,  its  competency  might  be 
again  discussed  by  counsel  at  the  bar,  **  in  respect  to  the  terms  of  the  notice 
of  motion  of  the  1st  of  July,  1834,  as  to  which  the  House  waA  not  on  the 
previous  occasion  correctly  informed."  (The  House  had  sustained  the  appeal 
on  the  understanding  that  it  did  not  include  the  interlocutor  of  the  1st  of 
July.)  Both  these  petitions  were  referred  to  the  appeal  committee,  who 
reported  on  the  23d  of  July,  1835,  that  the  appellant's  petition  ought  not  be 
complied  with.  The  appellant  then  presented  his  present  appeal  as  above 
stated,  omitting  the  order  of  the  Ist  of  July. 
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other,  insist  that  there  is  a  point  of  law  or  relevancy  which  ought 
previously  to  trial  to  be  determined,  it  shall  be  competent  for 
such  party  to  move  for  an  order  to  have  the  cause  remitted  to 
the  Court  of  Session."  "And  on  such  motion,  it  shall  be  deter- 
mined whether  the  question  raised  ought  to  be  decided  previous 
to  trial,  or  left  for  discussion  at  the  trial,  or  for  decision  after 
verdict ;  and  if  such  question  shall  arise  before  one  of  the  chief 
Judges  of  the  Jury  Court,  he  shall  have  it  in  his  power  either  to 
determine  the  question,  or  to  report  it  for  decision  by  the  whole 
Judges  of  the  Jury  Court,  or  a  quorum  thereof.  And  the  deci- 
sion of  the  said  Judge  of  the  Jury  Court  in  the  said  matter  shall 
be  final  and  conclusive,  if  not  brought  under  review  of  the  whole 
Jury  Court,  by  motion  to  that  effect,  &c.  And  the  decision  of 
the  Jury  Court,  either  pronounced  on  the  review  of  the  said 
Judge's  interlocutor,  or  on  the  cause  being  by  him  taken  to 
report,  shall  be  final  on  that  question."     The  provision  of  the 

Judicature  Act  was  not  affected  by  the  Act  1  Will.  4,  c.  69, 
*  172    which  abolished  *  all  distinction  between  the  Jury  Court 

as  a  separate  tribunal,  and  the  Court  of  Session,  and 
declared  that  the  jurisdiction  for  trial  by  jury  in  civil  causes, 
shall  be  united  with  and  form  part  of  the  ordinary  administra- 
•  tion  of  justice  in  the  Court  of  Session.  That  Court  is  frequently 
called  on  to  dispose  of  questions  of  relevancy,  the  disposal  of 
which  precludes  all  further  proceedings.  Aikin  v.  Finlayy  (a) 
M'Leod  V.  Buchanan.  (V)  Had  the  appellant  called  on  the 
Court  to  dispose  of  the  question  of  relevancy  before  trial  (which 
he  might  have  done  without  disadvantage,  as  in  Scotland  a 
defender  is  entitled  to  demur  to  the  relevancy  of  an  action,  with- 
out being  held  to  admit  the  facts  set  forth  in  the  summons),  the 
judgment  of  the  Court  on  the  question  would  be  open  to  appeal 
to  this  House  by  either  party.  Instead  of  availing  himself  of 
that  form  of  disposing  of  the  question  of  law,  the  appellant 
agreed  in  adjusting  the  t^rms  of  the  issue,  which  was  a  general 
issue. 

Another  course  was  open  to  the  appellant,  namely,  by  leaving 
the  question  of  law,  as  well  as  questions  of  fact,  to  be  determined 
at  the  trial  of  the  cause  (as  he  did  in  fact),  there  to  take  the 
direction  of  the  presiding  Judge  on  the  matter  of  law,  and  to 
bring  that  direction,  if  he  considered  it  erroneous,  under  review 
of  the  Court  by  bill  of  exceptions.     That  second  course,  which 

(a)  15  Shaw  &  D.  6S3.  (5)  Id.  1118. 
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was  open  to  the  appellant  under  the  7th  section  of  the  Act  55 
Geo.  8,  c.  42y  he  omitted  to  follow,  as  well  as  the  first ;  and  then 
the  only  other  course  which  he  could  take  was,  in  case  of  an 
erroneous  verdict  in  point  of  law,  either  in  consequence  of  mis- 
direction by  the  presiding  Judge,  or  of  the  jury  finding  in  opposi- 
tion to  the  Judge's  direction,  to  move  the  Coiirt  to  set  the  verdict 
aside,  and  for  a  new  trial.    It  is  enacted  by  the  6th  section 
of  the  Jury  Act  (65  *  Geo.  3,  o.  42),  and  the  enactment    *  178 
is  not  afiPected  by  subsequent  statutes,  ^^  That  in  all  cases 
in  which  an  issue  or  issues  shall  have  been  directed  to  be  tried 
by  a  jury,  it  shall  be  lawful  and  competent  for  the  party  who  is 
dissatisfied  with  the  verdict  to  apply  to  the  division  of  the  Court 
of  Session  which  directed  the  issue,  for  a  new  trial,  on  the  ground 
of  the  verdict  being  contrary  to  evidence  ;  on  the  ground  of  mis- 
direction of  the  Judge ;  on  the  ground  of  the  undue  admission  or 
rejection  of  evidence ;  on  the  ground  of  excess  of  damages,  or  of 
^^  res  noviter  veniens  ad  notitiam ; "  or  for  such  other  cause  as 
is  essential  to  the  justice  of  the  case :  provided  also  that  such 
interlocutor,  granting  or  refusing  a  new  trial,  shall  not  be  sub- 
ject to  review  by  reclaiming  petition,  or  by  appeal  to  the  House 
of  Lords."     The  two  remedies  provided  by  that  Act  are  the  only 
modes  of  redress  against  erroneous  verdicts ;  and  by  the  8th  sec-, 
tion  it  is  enacted,  as  to  both  these  modes,  '^  That  if  a  new  trial 
shall  not  be  applied  for  or  shall  be  refused  (as  was  the  case 
here),  or  if  the  exception  to  the  opinion  of  the  Judge  shall  be 
disallowed,  the  verdict  shall  be  final  and  conclusive  as  to  the 
facts  found  by  the  jury,  and  shall  be  so  considered  by  the  Court 
of  Session  in  pronouncing  their  judgment,  and  shall  not  be  liable 
to  be  questioned  anywhere.*'     This  appellant  adopted  the  mode 
of  redress  of  applying  for  a  new  trial ;  the  terms  of  his  notice  of 
motion  were,  "  for  a  rule  to  show  cause  why  the  verdict  in  this 
case  should  not  be  set  aside  and  a  new  trial  granted."     That 
motion  was  refused  by  the  interlocutor  of  the  1st  of  July,  and 
that  was  a  final  and  conclusive  judgment  according  to  the  terms 
of  the  statute.     It  is  true  that  that  interlocutor  is  not  included 
in  the  present  petition  of  appeal ;  but  the  interlocutors  which  are 
appealed  from  were  fouuded  on  that  interlocutor,  and  were 
necessarily  consequential  on  it ;  they  did  no  more  *  than    *  174 
apply  the  judgment  of  the  Court  to  a  general  verdict, 
which  the  Court  had  refused  to  set  aside ;  they  are  n'ot  decisions 
on  points  of  law,  and  they  are  not  subject  to  appeal.     The  point 
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of  law  having  never  been  raised  in  the  Court  below,  cannot  be 
raised  in  this  House,  for  the  first  time,  on  appeal. 

The  Attorney' General  (^Sir  J,  Campbell)  ^  for  the  appellant, 
submitted  that  the  appeal  was  competent ;  that  no  argument  was 
urged  against  it  now  that  was  not  urged  with  equal  force  in 
1834,  on  the  petition  of  dismissal  against  the  former  appeal, 
which,  notwithstanding,  the  House  sustained ;  but  that  appeal 
expired  by  time.  The  present  appeal  is  against  the  interlocutors 
applying  the  verdict,  and  decreeing  against  the  defenders  con- 
jointly and  severally,  for  payment.  The  appellant  was  not  to 
blame  if  the  question  of  relevancy  was  not  disposed  of  before  the 
trial ;  he  often  raised  that  question  on  several  motions  before 
the  Lord  Ordinary,  who,  without  regarding  such  applications, 
directed  the  issues.  Neither  could  the  appellant  pursue  the 
second  course  pointed  out,  inasmuch  as  the  Judge  who  presided 
at  the  trial  told  the  jury  that  it  was  a  case  for  them,  and  he  left 
it  to  them  upon  the  evidence.  No  bill  of  exceptions  was  compe- 
tent against  such  a  charge.  Neither  was  it  possible  for  the  appel- 
lant to  raise,  at  the  trial,  in  the  form  of  a  bill  of  exceptions,  the 
subject  of  his  preliminary  defences,  which  did  not  apply  to  any 
direction  required,  or  given  at  the  trial,  but  went  to  exclude  the 
action  altogether  on  preliminary  grounds.  The  presiding  Judge 
held  that  he  was  bound  to  try  the  issues  sent  to  him.  The  ap- 
pellant never  could,  by  bill  of  exceptions,  get  at  the  subject- 
matter  of  his  preliminary  defences,  since  a  discussion  by  bill  of 
exceptions  must  have  assumed  that  the  action  was  a  com- 
*  175  petent  and  relevant  action,  and  that  *  the  issues  were  cal- 
culated to  try  the  case  between  the  parties.  No  bill  of 
exceptions  could  go  beyond  the  direction  given  at  the  trial.  In 
that  situation  the  appellant  gave  notice  of  two  separate  motions : 
first,  to  set  aside  the  verdict ;  and,  secondly,  in  the  event  of  its 
being  set  aside,  for  a  new  trial.  The  last  of  these  motions  was 
not,  nor  meant  to  be,  insisted  on.  It  was  added  to  the  motion 
to  set  aside  the  verdict,  in  compliance  with  the  form  prescribed 
by  the  Court.  There  is  no  judgment  of  the  Court  of  Session, 
either  granting  or  refusing  a  new  trial.  Tbe  appellant  coidd  not 
desire  a  new  trial,  for  he  was  always  opposed  to  a  trial  by  jury, 
believing  that  the  action  was  not  maintainable.  The  only  motion 
made  was  to  set  aside  the  verdict,  and  that  motion  was  quite 
consistent  with  the  preliminary  defences.  It  is  true,  that  by 
the  1st,  4th,  and  6th  sections  of  the  55  Geo.  3,  c*  42,  no  appeal 
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lies  from  an  order  refusing  a  new  trial ;  but  it  is  equally  true 
that  this  appeal,  which  is  not  against  such  an  order,  is  saved  by 
the  9th  section  of  that  Act,  which  enacts,  that  judgments  apply- 
ing verdicts  shall  be  subject  to  appeal.  He  next  referred  to 
several  sections  of  the  Acts  69  Geo.  3,  c.  35,  and  6  Geo.  4,  c. 
120,  as  being  in  support  of  the  right  to  appeal ;  and  to  the  cases, 
Merryweather  v.  Nixon^  (a)  Colburn  v.  Patmore^  (V)  and  Spiers  v. 
Ihinlop^  (c)  as  showing  that  no  action  could  lie  by  one  wrong- 
doer against  his  companions;  and  submitted  that  the  petition 
against  the  competency  of  the  appeal  should  be  dismissed,  with 
costs. 

June  3,  1839. 

*  The  Lord  Chancellor.  —  This  case  was  heard  at  your  *  176 
Lordships'  bar  some  time  ago,  and  had  escaped  my  recol- 
lection. The  suit  was  for  recovery  of  a  contribution  from  several 
partners,  towards  the  payment  of  the  amount  of  a  verdict  that 
had  been  found  at  the  suit  of  the  Crown  against  all  the  parties, 
for  a  breach  of  the  excise  laws.  The  jury  having  found  in  favour 
of  the  pursuer,  an  application  was  made  to  the  Court  of  Session 
to  set  aside  the  verdict  and  grant  a  new  trial,  which  was  refused. 
Upon  a  subsequent  application  by  the  pursuer,  the  judgment  of 
the  Court  proceeded  in  these  terms :  "  In  respect  of  the  verdict 
found  by  the  jury  on  the  issues  in  this  cause,  the  Lords  decree 
against  the  defenders,  conjointly  and  severally,  for  payment  to  the 
pursuer  of  the  sum  of  1059?.  5«.  Id.,  with  interest,  as  libelled."  An 
appeal  was  presented  to  your  Lordships'  House,  in  1834,  against 
that  decree,  and  against  the  order  refusing  a  new  trial,  (d)  That 
was  met  by  a  petition  for  dismiss^^l,  upon  the  ground  of  incompe- 
tency: and  to  the  extent  of  the  order  ^ of  the  Court  of  Session 
refusing  a  new  trial,  there  can  be  no  doubt  that  the  appeal  was 
incompetent,  inasmuch  as  the  Act  (e)  prohibits  parties  from 
coming  to  this  House  upon  orders  of  the  Court  below,  upon 
applications  for  new  trials.  The  present  petition  of  appeal  was 
then  presented,  which  left  out  the  order  refusing  a  new  trial,  but 
appealed  against  the  decree  I  have  just  read  and  another  order  of 
subsequent  date  consequential  upon  it. 

The  question  now  is,  whether  this  appeal  can  be  dealt  with  as 
an  incompetent  appeal,  being  against  the  final  interlocutor 
of  the  Court  of  Session.     There  *  is  nothing,  undoubtedly,    *  177 

(a)  8  T.  R.  186.  (6)  4  Tyrw.  677  ;  8.  c.  1  C.  M.  &  R.  73. 

(c)   2  Wilfl.  &  S.  253.  (J)  Vide  note,  an/c,  p.  170. 
(0  55  G.  3,  c.  42. 
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in  the  Act  which  prohibits  such  an  appeal.  Your  Lordships, 
however,  will  not  fail  to  observe  under  what  difficult  circum- 
stances the  appellant  comes  here.  His  real  and  substantial  de- 
fence to  the  action  is  this :  that  the  penalties  under  the  excise 
laws  being,  by  the  verdict  of  a  jury  on  behalf  of  the  Crown, 
found  against  all  the  partners,  one  partner  cannot  recover,  in  a 
civil  action  against  the  others,  a  contribution  for  that  which  is  a 
liability  incurred  by  a  wrong.  There  was  a  plea  which  set  forth, 
to  a  certain  extent,  what  was  sufficient  to  raise  that  defence  ;  but 
upon  that  plea  no  judgment  of  the  Court  was  asked  before  the 
case  was  sent  to  a  jury,  and  the  interlocutor,  referring  the  matter 
to  a  jury,  refers  it  in  these  words :  "  It  being  admitted  "  [his 
Lordship  read  the  terms  of  the  issues  and  the  verdict  of  the  jury, 
as  before  stated,  p.  169].  Now  that  finding  of  the  jury  involves 
a  question  of  law,  as  well  as  a  question  of  fact ;  because  if  there 
was  illegality  in  the  original  transaction,  which  prevented  one 
partner  from  recovering  a  contribution  against  the  others,  the 
defenders  could  not  be  "  indebted  and  resting  owing  to  the  pur- 
suer." It  was  a  point  of  law,  therefore,  arising  at  the  trial,  which 
must  either  have  been  assumed  or  decided  before  the  jury  could 
come  to  their  conclusion. 

Now,  it  is  said  that  the  learned  Judge  who  presided  at  the 
trial  did  not  explain  to  the  jury  what  the  law  was.  If  he  had 
been  applied  to  at  the  trial  to  do  so,  he  would  undoubtedly  have 
given  an  opinion  to  the  jury  as  to  whether  the  pursuer  could 
recover  with  reference  to  that  question.  But  it  does  not  appear 
that  any  such  application  was  made ;  so  that  neither  in  the  first 
instance  upon  the  interlocutor  directing  the  issue,  nor  in 
*  178  the  second  instance,  when  the  issue  *  was  at  trial,  did  the 
defenders  take  the  course  which  was  clearly  open  to  them, 
of  asking  the  opinion  of  the  Court,  or  the  opinion  of  the  Judge, 
as  to  the  illegality  of  the  transaction  being  an  answer  to  the 
demand  against  them.^ 

Under  these  circumstances,  the  finding  of  the  jury  is  one  that 
cannot  now  be  disturbed,  inasmuch  as  atf  application  was  made 
to  the  Court  of  Session  for  a  new  trial,  which  that  Court  refused, 
and  against  that  interlocutor  refusing  a  new  trial  no  appeal  can 

1  Every  point  intended  to  be  made  should  be  explicitly  presented  to  the 
Judge  at  the  trial.  If  this  be  not  done,  and  he  fail  to  give  an  opinion  upon  it, 
such  failure  or  omission  is  not  ground  of  exception.  Brigham  v.  Wentworth, 
11  Cush.  123,  126  ;  Emery  w.  Vmal,  20  Maine,  303  ;  Badger  v.  Bank  of  Cum- 
berland, 26  Maine,  428. 
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be  presented  to  your  Lordships'  House.  This  appeal  is  against 
the  interlocutor  giving  effect  to  the  verdict  of  the  jury ;  the  jury 
having  found  that  the  defenders  are  indebted  and  resting  owing 
to  the  pursuer  in  a  certain  sum,  the  interlocutor  decreed  that 
payment  should  be  made.  It  is  for  the  appellant  to  consider  how 
far,  in  prosecuting  this  appeal,  he  is  likely  to  succeed.  But  that 
is  not  now  the  question  before  your  Lordships  for  decision ;  the 
question  now  is,  whether  this,  appeal  be  incompetent?  I  find 
that  it  is  an  appeal  against  a  final  order  of  the  Court  of  Session 
for  payment ;  and  I  do  not  find  any  thing  in  the  statute  which 
raises  any  doubt  as  to  its  being  competent  to  a  party  to  come 
here  for  the  purpose  of  asking  your  Lordships  whether  that  inter- 
locutor can  be  supported  or  not.  The  ground  of  the  appeal  is, 
that  the  verdict  does  not  exhaust  the  whole  merits  of  the  ques- 
tion. Whether  it  does  or  does  not  is  a  matter  about  which  your 
Lordships  may  be  able  to  form  your  opinion  in  lookmg  at  the 
pleadings,  but  it  is  not  a  matter  before  your  Lordships  now  for 
decision.  The  question  is  as  to  whether  the  appellant  shall  be 
sent  away  from  your  Lordships'  bar  upon  the  ground  of  having 
brought  an  appeal  which  it  is  incompetent  to  him  to  bring. 
It  appears  to  me  that  there  is  no  incompetency;  and  *I  *  179 
think  that  the  petition  praying  that  the  appeal  may  be  dis- 
missed as  incompetent,  must  be  refused. 

Competency  of  appeal  sustained. 

February  11,  13,  1840. 
The  appeal  came  now  to  be  heard  on  the  merits. 

The  Attorney^  General  and  Mr.  Anderson^  for  the  appellant.  — 
The  action  brought  by  the  respondent,  and  in  which  he  got  a 
verdict  for  indemnity,  was  incompetent,  and  ought  to  have  been 
dismissed  upon  the  preliminary  pleas.  He  and  his  partners  hav- 
ing been  all  found  guilty  of  the  offences  charged  against  them  by 
the  exchequer  process,  and  condemned  in  the  statutory  penalties, 
no  action  lay  by  one  against  the  other  wrong-doers  for  relief  or 
indemnity  against  the  penalties :  no  one  of  the  copartners  could 
be  permitted  to  recover  against  the  others  in  an  action  founded 
on  the  Exchequer  verdict  and  judgment,  at  the  same  time 
asserting  his  own  innocence  of  the  charge,  of  which  by  that  ver- 
dict and  judgment  he  stood  legally  convicted.  To  the  justice  of 
that  conviction  the  respondent  assented  by  his  active  negotiation 
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to  mitigate  the  penalties,  in  which  negotiation  he  succeeded.  All 
these  parties  being  involved  in  pari  delicto^  it  was  not  competent 
to  any  of  them  to  claim  relief  against  the  others ;  the  maxim  of 
law,  which  in  this  respect  is  the  same  in  England  and  Scotland, 
being,  that  among  wrong-doers  there  is  no  contribution  nor  right 
of  equitable  adjustment,  far  less  of  total  indemnity.  Merry^ 
weather  v.  Nixon^  (a)  Colbum  v.  Patmore,  (h)  In  the  latter 
case  Colbum  was  proprietor  of  "  The  Court  Journal,"  a  weekly 
newspaper,  and  Patmore,  who  was  employed  by  him  as  the 

*  180   editor,  inserted  a  gross  libel  on  a  person,*  who  for  that 

libel  filed  a  criminal  information  against  Colburn,  who  was 
convicted  and  sentenced  to  pay  a  fine  of  lOOi. ;  he  paid  the  fine, 
and  then  brought  an  action  against  Patmore  to  be  reimbursed  by 
him  for  the  fine  and  cost«.  The  jury  gave  a  verdict  for  Colburn  ; 
but  on  a  motion  in  the  Court  of  Exchequer  to  arrest  the  judg- 
ment or  set  aside  the  verdict,  Lord  Lyndhurst,  C.  B.,  after 
observing  on  the  pleadings,  observes:  "The  question  upon  the 
merits,  which  we  are  not  called  upon  to  decide  in  this  case,  is 
one  of  very  great  importance.  I  know  of  no  case  in  which  a 
person  who  has  committed  an  act  declared  by  the  law  to  Be  crim- 
inal, has  been  permitted  to  recover  compensation  against  a  person 
who  has  acted  jointly  with  him  in  the  commission  of  the  crime. 
It  is  not  necessary  to  give  any  opinion  upon  this  point ;  but  I  may 
say,  that  I  entertain  little  doubt  that  a  person  who  is  declared  by 
the  law  to  be  guilty  of  a  crime,  cannot  be  allowed  to  recover 
damages  against  another  who  has  participated  in  its  commission." 
The  same  principle  is  established  in  the  law  of  Scotland,  and 
must  obviously  form  part  of  every  matured  system  of  law.  Mr. 
Bell  lays  down  the  law  as  to  illegal  contracts,  and  as  to  any 
attempts  to  enforce  the  obligations  arising  out  of  them  ;  and  it  is 
evident  that  the  same  legal  rule  must  apply  to  all  obligations, 
whether  founded  on  actual  contracts  or  originating  in  transac- 
tions. "  No  person,"  he  observes,  (<?)  "  who  is  participant  in  the 
act  of  smuggling,  or  by  whom  delivery  of  the  goods,  in  breach  of 
our  revenue  law,  is  made  in  this  country,  can  effectually  claim 
under  the  contract."     "  No  claim  is  good,  either  for  the  delivery 

of  contraband  goods  purchased  as  such,  or  for  the  price  of 

*  181    them.     1.  Where  the  buyer  of  the  contraband  *  goods 

knows  them  to  be  contraband,  he  has  no  claim  for  the 
delivery  of  them,  or  for  damages  for  breach  of  contract ;  the 

(a)  8  T.  R,  186.  (h)  4  Tyrw.  677. 

(c)  Vol.  1  (Commentaries)  836. 
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maxim  being,  that  in  all  demands  upon  illegal  contracts,  *^  potior 
est  conditio  possidentis  et  defendentis,"  &c. 

The  Lord  Advocate  (Mr.  Rutherford}  and  Mr.  Graham  Bell 
were  heard  on  behalf  of  the  respondent ;  but  the  following  speech 
of  the  Lord  Chancellor,  moving  the  judgment  of  the  House,  states 
so  fully  all  the  points  made  by  their  arguments,  that  it  is  unnec- 
essary to  repeat  them. 

The  Lord  Chancellor.  —  The  facts  of  this  case  are  very  short 
and  simple.  It  appears  that  the  appellant  and  respondent  and 
others  were  engaged  in  a  distillery ;  and  that  in  the  course  of 
certain  illegal  transactions  which  took  place  in  the  conduct  of 
this  distillery  by  Alexander  Campbell  and  others,  who  had  man- 
aged the  business,  they  were  guilty  of  an  infraction  of  the  revenue 
laws,  by  which  the  whole  company,  including  the  pursuer  as  a 
partner,  though  absent  and  ignorant,  became  liable  to  penalties. 
It  appears  that  a  prosecution  having  been  commenced  by  the  law 
officers  of  the  Crown  against  the  company,  to  recover  the  penal- 
ties, Alexander  Campbell  agreed  that  it  would  be  expedient  to 
make  an  arrangement  with  them,  and  to  consent  to  a  verdict  for 
3000Z.  in  order  to  stop  the  prosecution,  finding  that  the  company 
would  be  subject  to  a  much  larger  sum  if  it  proceeded.  Thus 
arose  a  communication  between  the  pursuer  and  A.  Campbell, 
who  thereupon  was  in  terms  distinctly  a  party  to  that  arrange- 
ment. It  was  with  his  concurrence  and  consent  that  it  was  done, 
and  it  was  a  verdict  by  consent.  The  respondent  states 
that  *  he  became  subject  to  pay  a  proportion  of  the  sum  *  182 
of  3000Z.,  and  he  seeks  to  recover  from  the  other  persons, 
who  are  those  who  really  were  guilty  of  the  offence,  an  indemnity 
against  the  consequences  of  that  verdict  to  which  he  was  a  party 
consenting.  It  would  be  very  strange  indeed,  if  by  the  law  of 
Scotland  or  the  law  of  any  other  country,  after  such  a  transac- 
tion as  that,  a  party  paying  the  money  was  to  be  left  to  bear 
the  whole  burden ;  because  the  argument  would  equally  apply  to 
his  paying  the  whole  3000Z.  and  asking  contribution  against  the 
others.  If  this  objection  could  prevail,  that  because  these  parties 
were  all  guilty  of  a  common  offence,  therefore,  out  of  such  a 
transaction  no  contribution  could  arise,  it  would  be  an  answer  to 
him  if  he  had  paid  the  whole,  and  demanded  contribution  only 
against  the  other  parties.^ 

1  The  general  rule  is  that  there  is  no  contribution  among  wrong-doers. 
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But  all  this  is  entirely  concluded  by  what  has  taken  place  in 
the  cause ;  because  in  the  progress  of  the  cause  this  objection 
was  raised  by  the  defenders,  that  no  liability  could  arise  out  of 
this  transaction.  Various  opportunities  occurred  in  the  earlier 
stages  of  the  cause  in  which  the  judgment  of  the  Court  might 
have  been  obtained  upon  this  defence.  Those  opportunities  were 
not  taken  advantage  of,  but  ultimately  issues  were  directed  which 
embraced  the  whole  question  in  the  cause ;  one  issue  being 
"  whether  the  defenders,  or  any  of  them,  are  indebted  and  rest- 
ing owing  to  the  pursuer  in  the  sum  of  1171 Z.  or  any  part  thereof, 
with  interest  thereon,  as  the  balance  of  the  said  penalty  and 
expenses."  Upon  that  issue  the  jury  could  not  find  in  favour 
of  the  pursuer,  without  at  the  same  time  finding  against  the 
defenders  upon  this  question.  They  could  not  find  that  the 
defenders  were  owing  any  sums  of  money  to  the  pursuer  in  re- 
spect of  this  transaction,  without  finding  that  the  trans- 
*  183  action  was  such  as  to  *  give  rise  to  their  liability.  It  was, 
therefore,  perfectly  competent  to  the  defenders  to  raise  the 
question  before  the  jury,  through  the  intervention  of  the  Judge, 
it  being  a  point  of  law,  whether  the  transaction  was  such  as  would 
preclude  the  pursuer  from  any  title  to  ask  against  the  defenders 
any  contribution  in  respect  of  the  sums  he  had  paid.  That  could 
have  been  done  by  taking  the  opinion  of  the  Judge ;  and  if  the 
Judge  gave  an  opinion  contrary  to  what  the  defenders  conceived 
to  be  the  proper  state  of  the  law,  they  would  have  an  opportu- 
nity of  bringing  that  judgment  before  the  Court  by  a  bill  of  ex- 
ceptions. It  appears  that  no  such  course  was  taken,  and  the 
jury  found  a  verdict  in  favour  of  the  pursuer  on  both  issues ; 
establishing  the  fact  that  the  pursuer  was  ignorant  of  the  trans- 
action, and  establishing  the  fact  that  the  defenders  were  indebted 
to  him  on  account  of  the  transaction  in  a  certain  sum.  Then  the 
appellant,  one  of  those  defenders,  takes  this  course :  he  applies 
for  a  new  trial ;  a  new  trial  is  refused ;  then  comes  an  application 
to  the  Court  of  Session  to  apply  the  verdict,  that  is,  to  give  judg- 
ment conformably  to  the  verdict  which  the  jury  had  found.  Then, 
at  all  events,  according  to  the  argument  at  the  bar,  it  was  com- 

Chitty  Contr.  (10th  Am.  ed.)  554  ;  Lowell  r.  Lowell  &  Boston  R.R.  Corp., 
23  Pick.  24 ;  Armstrong  v.  Toler,  11  Wheat.  258 ;  Jacobs  w.  Pollard,  10  Cush. 
287.  But  this  rule  is  confined  to  those  cases  where  the  person  claiming  con- 
tribution, knew  or  must  be  presumed  to  have  known,  that  the  act  for  which 
he  has  been  mulcted  in  damages  was  unlawful.  See  Chitty  Contr.  (10th  Am. 
ed.)  672  ;  Jacobs  ».  Pollard,  10  Cush.  289  ;  1  Lindley  Partn.  (3d  Eng.  ed.), 
791 ;  Betts  v.  Gibbins,  2  Ad.  &  £1.  57. 
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petent  to  the  appellant  to  show  that,  notwithstanding  the  verdict, 
there  were  objections  to  the  Court  proceeding  to  give  judgment 
to  enforce  the  liability  of  the  defenders  to  the  indemnity  of  the 
pursuer.  But  what  the  appellant  himself  states  that  he  did  in 
consequence  of  this  notice  was,  that  he  again  unsuccessfully 
endeavoured  to  convince  the  Court  that  the  verdict  should  not 
be  applied,  upon  the  ground  that  it  was  not  sustainable  in  law. 
But  that  had  already  been  decided  upon  the  motion  for  a  new 
trial ;  and  if  he  ever  had  a  case  for  questioning  that  deci- 
sion in  point  of  law,  he  had  not  taken  the  *  opportunity  *  184 
to  do  so,  because  he  had  not  called  upon  the  Judge  to 
state  any  opinion  upon  that  point.  Of  course,  that  met  with  the 
same  result  which  the  motion  for  a  new  trial  had  met  with.  The 
Court  pronounced  judgment  in  favour  of  the  pursuer. 

Now,  again  at  your  Lordships'  bar — all  the  opportunities  of 
raising  the  question,  if  the  question  was  at  all  sustainable,  hav- 
ing been  omitted  at  the  proper  period  in  the  course  of  proaieed- 
ings  in  the  Court  of  Session — the  same  argument  is  again  raised. 
I  do  not  say  that  the  parties  would  be  absolutely  precluded  yet, 
if  the  record  came  here  in  a  state  which  would  allow  the  question 
to  be  raised.  But  your  Lordships  are  now  called  upon  to  deal 
with  a  record  of  which  the  verdict  of  a  jury  forms  part,  taken 
under  circumstances  which  preclude  the  defenders  from  question- 
ing it.  The  question,  therefore,  is  not  whether  there  is  before 
this  House  any  ground  upon  which  the  Court  of  Session  ought 
to  have  refused  to  give  effect  to  that  verdict,  but  whether  that 
verdict  is  now  to  be  set  aside  altogether,  the  whole  matter  having 
come  before  the  jury,  the  jury  having  found  a  verdict,  and  the 
appellant  having  been  in  a  situation  in  which  he  cannot  question 
the  finding  of  that  verdict.  It  is,  therefore,  quite  unnecessary 
to  consider  whether  there  be  a  distinction  in  the  law  of  Scotland 
as  compared  with  the  law  of  England  upon  that  subject,  because 
after  that  which  has  taken  place  no  question  can  arise.  The  case 
here  is  not  that  the  parties  having  been  jointly  guilty  of  the 
offence,  a  joint  liability  is  endeavoured  to  be  raised  out  of  those 
transactions ;  but  it  is  that,  the  partnership  having  agreed  among 
themselves  to  pay  a  certain  sum  to  relieve  themselves  from  that 
liability,  upon  that  contract  between  themselves,  one  party  seeks 
for  contribution  and  indemnity  against  the  others.  It  is 
unnecessary  *  to  go  into  that  question,  because  I  consider  *  185 
it  to  have  been  entirely  precluded  by  the  course  adopted 
below. 
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That  exhausts  the  whole  of  the  appellant's  case,  as  it  appears 
in  the  printed  papers.  But  then  it  is  said  that  although  that 
might  be  so,  yet  there  is  an  inconsistency  between  the  judgment 
which  the  Court  pronounced  and  the  verdict  which  the  jury 
returned,  inasmuch  as  the  jury  found  that  the  defenders  are 
indebted  and  resting  owing  to  the  pursuer  in  a  certain  sum  with 
interest  thereon  as  libelled,  whereas  the  judgment  was  that  they 
were  jointly  and  severally  liable.  I  do  not  make  any  observations 
upon  that  which  is  not  before  your  Lordships,  namely,  upon  a 
case  which  might  possibly  have  occurred,  in  which  the  judgment 
might  have  appeared  to  be  inconsistent  with  the  verdict.  There 
is  no  inconsistency,  in  the  way  in  which  I  construe  the  language, 
between  this  judgment  and  the  verdict ;  and  I  think  your  Lord- 
ships will  not  be  very  astute  in  construing  the  terms  of  the  ver- 
dict to  find  out  expressions  and  to  give  effect  to  expressions  out 
of  their  natural  meaning,  for  the  purpose  of  defeating  the  obvious 
justice  of  the  case.  The  summons  claimed  against  these  defenders 
jointly  and  severally  that  they  owed  a  certain  sum  with  interest. 
The  jury  find  that  the  defenders  are  indebted  and  resting  owing 
to  the  pursuer  in  the  sum  of  1059Z.  58.  Id.  with  interest  as  libelled. 
Now,  if  the  words  "as  libelled"  applied  to  the  whole  of  the 
finding,  there  can  be  no  inconsistency  between  the  verdict  and 
the  judgment,  because  "  as  libelled  "  it  was  a  joint  and  several 
liability,  and  instead  of  repeating  those  words  in  the  terms  of  the 
finding,  the  verdict  of  the  jury  had  reference  to  the  terms  of  the 
libel  in  which  the  joint  and  several  liability  is  claimed.    But  it  is 

not  necessary  entirely  to  rest  the  case  upon  that,  because 
*  186    when  *  the  jury  find  that  the  defenders  are  liable,  is  it 

inconsistent  to  say  they  are  jointly  and  severally  liable  ? 
Are  they  less  liable  because  they  are  severally  liable?  The 
verdict  is,  that  they  are  liable;  it  remained  for  the  Court  to 
adjudicate  upon  the  extent  of  the  liability  as  ascertained  by  the 
verdict.  Supposing  the  words  "as  libelled"  not  to  apply  to  the 
whole  sentence,  still  it  would  find  them  liable,  but  would  not 
discriminate  whether  they  were  liable  jointly  and  severally.  When 
the  case  comes  before  the  Court,  the  Court  has  this  fact  found 
by  the  jury,  namely,  that  there  is  a  liability.  The  Court  then 
looks  at  the  case  as  made  in  the  pleadings,  and  awards  judgment 
in  the  terms  of  the  libel,  namely,  that  they  are  severally  as  well 
as  jointly  liable.  Now,  who  is  it  that  objects  to  it  ?  Alexander 
Campbell,  himself  the  author  of  the  mischief,  because  he  was  the 
very  party  who  agreed  that  the  verdict  should  be  given  to  the 
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Crown  for  the  sum  of  8000?. ;  yet  he  is  the  party  now  heard  to 
object  that  he  ought  not  to  be  individually  liable  to  repay  to  the 
respondent  that  which  the  jury  found  the  respondent  entitled  to 
receive.  There  is  nothing  in  the  facts  of  the  case  that  would 
call  upon  the  Court  to  confine  the  liability  of  Alexander  Campbell 
to  a  joint  liability  with  the  others ;  I  see  nothing  in  the  tei-ms  of 
the  verdict  inconsistent  with  that  which  the  Court  have  done, 
and  what  they  have  done  is  entirely  consistent  with  the  terms  in 
which  the  relief  was  asked  by  the  summons.  I  apprehend,  there- 
fore, there  is  nothing  in  this  latter  objection,  and  that  upon  the 
facts  of  the  case  it  is  beyond  all  doubt  that  this  is  an  appeal  which 
ought  never  to  have  been  brought  to  your  Lordships'  bar.  I 
therefore  propose  to  your  Lordships  to  dismiss  this  appeal,  and 
to  dismiss  it  with  costs. 

*  Mr.  Anderson  submitted  that  the  costs  ought  not  to    *187 
include  the  costs  of  the  two  petitions  by  the  respondent 
against  the  competency  of  the  appeal,  which  had  been  dismissed. 

The  Lard  Advocate^  for  the  respondent,  referred  to  the  case  of 
Graj/  V.  Forbes^  (a)  in  which  the  House  had  allowed  costs  of 
unsuccessfully  resisting  as  incompetent  an  appeal  which  was 
afterwards  dismissed  on  the  merits ;  but  added  that  in  that  case 
there  had  been  a  reservation  of  the  question  of  costs  in  discussing 
the  competency,  which  had  been  overlooked  in  this  case. 

The  Lord  Chancellor. — Unless  there  be  a  reservation  of  the 
question  of  costs,  the  House  never  allows  costs. 

Ordered,  that  the  appeal  be  dismissed,  and  the  interlocutors  be 
affirmed ;  the  appellant  to  pay  the  respondent  the  costs  incurred 
in  respect  of  the  appeal. 

(a)  Ante,  Vol.  V.  pp.  356-879. 
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♦188        *De  MONTMORENCY  v.  DEVEREUX. 

1840. 

William  de  Montmorency Appellant, 

Harvey  Devereux Respondent. 

Pri7\cipal  and  Agent,    Residuary  liegatee  and  Executor,     Cestui  que 
Trust  and  Trustee.    Accounts,     Voidable  Deed.     Cofifinnation. 

A  trustee  and  executor,  who  had  been  land  agent  and  receiver  to  his  testator 
without  settling  accounts  for  several  years,  upon  his  death  obtained  from 
the  cestui  que  trust  and  residuary  legatee  an  agreement  to  continue  him  in 
the  agency,  and,  in  case  of  removal  without  just  cause,  to  allow  him  the 
same  salary ;  and  also  a  deed  granting  to  him  part  of  the  trust  estates. 
The  agreement  and  the  deed  were  prepared  by  the  agent,  who  was  an  attor- 
ney, and  executed  by  the  principal  and  cestui  que  trust  without  legal  advice  ; 
and  the  deed  recited,  untruly,  that  it  was  granted  *^  by  last  request  of  the 
testator,  in  consideration  of  the  agent's  services,''  and  also  in  full  discharge 
of  all  accounts  between  them.  The  new  agency  terminated  in  a  year  and 
a  half  by  mutual  desire  of  the  parties  ;  and  after  a  settlement  of  accounts 
to  the  satisfaction  of  the  principal's  legal  advisers,  he  executed  a  deed 
approved  by  them  confirming  the  former  deed,  and  wrote  letters  subse- 
quently to  the  agent,  claiming  the  benefit  of  the  latter  deed,  and  expressing 
his  satisfaction  at  having  given  the  estate. 

Held  (affirming  the  decree  of  the  Court  below  dismissing  a  bill  filed  to  set 
aside  both  deeds,  and  to  take  the  executorship  and  other  accomits),  that 
although  the  deed  of  gift  was  voidable  in  its  origin,  and  could  not  be  sus- 
tained if  it  stood  by  itself  and  had  been  impeached  in  reasonable  time,  yet 
that  the  subsequent  deliberate  acts  of  the  party  impeaching  it,  assisted  by 
his  legal  advisers,  made  it  valid  and  binding  on  him.' 


*  If  a  party  with  full  information  freely  confirms  a  contract,  ^vhich  he  waa 
at  liberty  to  rescind,  he  will  be  bound  by  it,  and  no  new  consideration  is 
requisite  to  give  validity  to  the  confirmation.  Chesterfield  v,  Janssen,  2  Ves. 
146,  140,  152,  158,  159  ;  Roche  v.  O'Brien,  1  Ball  &  B.  355 ;  Cole  ©.  Gibbons, 
3  P.  Wms.  200  ;  Morse  v.  Royal,  12  Ves.  355  ;  Sandeman  v.  Mackenzie,  I  J. 
&  II.  013  ;  Negley  v.  Lindsay,  67  Penn.  St.  217  ;  1  Dart.,  V.  &  P.  (4th  Eng. 
ed.)  43,  95.  But  to  give  validity  to  a  confirmation  of  a  voidable  transaction, 
the  party  confirming  must  not  be  ignorant  of  his  right,  nor  of  course  must  his 
right  be  concealed  from  him  by  the  person  to  whom  the  confirmation  is  made. 
Cann  u.  Cann,  1  P.  Wms.  723 ;  Savery  v.  King,  5  H.  L.  Cas.  627  ;  Athenaeum 
Life  Society  v.  Pooley,  3  De  G.  &  J.  299 ;  Wall  v.  Cockerell,  10  H.  L.  Cas. 
229  ;  Potts  V.  Surr,  34  Beav.  543  ;  Cockell  v.  Taylor,  15  Beav.  125  ;  Waters 
V.  Thorn,  22  Beav.  547  ;  Sahnon  r.  Cutts,  4  De  G.  &  S.  132  ;  Stump  v.  Gaby, 
2  De  G.,  M.  &  G.  (Am.  ed.)  623,  note  and  cases  ;  Attwood  v.  Small,  6  CI.  & 
Fin.  632  ;  Williams  o.  Reed,  3  Mason,  405 ;  Hoffman  Steam  Coal  Co.  v. 
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It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  to  their 
client,  investigate  suspicious  transactions,  and  satisfy  themselves  before 
they  approve  them  that  it  is  for  the  client's  benefit  to  confirm  them.* 

Costs. 

Where  a  transaction  of  a  suspicious  nature  in  its  commencement  can  only  be 
sustained  by  subsequent  acts  of  confirmation^  the  party  so  sustaining  it 
must  pay  his  own  costs  of  the  investigation  into  the  circumstances. 

February  20,  24,  25. 

Sir  William  Ryves  de  Montmobency,  baronet,  late  of  Upper- 
wood,  in  the  county  of  Kilkenny,  deceased  (the  father  of  the 
appellant),  was  tenant  for  life  of  estates  of  the  yearly  value  of 
about  loOO/.,  known  as  the  Kilcreene  estates,  situate  in 
the  *  said  county,  and  was  owner  in  fee  of  other  estates,  *  189 
also  situate  in  that  county,  of  the  yearly  value  of  about 
2600/. ;  and  of  an  estate  called  Cooldiina,  situate  in  the  county 
of  Dublin,  of  the  yearly  value  of  about  1001,  The  respondent 
was  an  attorney  residing  in  the  city  of  Kilkenny,  from  which 
Upperwood  is  only  a  few  miles  distant ;  and  being  a  relation  of 
Sir  William,  was  employed  by  him  from  the  year  1818  until  his 
death,  in  1829,  as  his  land  agent  and  receiver  of  his  rents  over  the 
whole  of  his  estates  in  the  county  of  Kilkenny,  at  a  salary  of  200Z. 
a  year.  He  also  acted  during  that  period  as  law  adviser  of  Sir 
William,  and  conducted  some  local  law  business  on  his  behalf,  his 
principal  solicitors  residing  in  Dublin. 

Cumberland  Coal  Co.  16  Md.  456  ;  McCormick  v.  Malin,  5  Blackf.  532,  533  ; 
Kerr  F.  &  M.  (1st  Am.  ed.)  296,  297  ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  253. 
He  must  he  fully  aware  not  only  of  the  facts  on  which  his  right  to  impeach 
the  transaction  depends,  hut  of  the  consequences  in  point  of  law ;  and  he 
must  he  aware  that  the  act  he  is  doing  will  have  the  effect  of  confirming  an 
impeachable  transaction.  He  must,  in  fact,  be  a  free  agent,  not  under  the 
influence  of  the  previous  transaction.  Cockerell  v.  Cholmeley,  1  Russ.  &  My. 
425 ;  Sahnon  v.  Cutts,  4  De  G.  &  S.  129  ;  Waters  v.  Thorn,  22  Beav.  547  ; 
Musselman  v.  Eshleman,  10  Barr,  304  ;  Painter  v.  Henderson,  7  Barr,  48 ; 
Moore  i;.  Hilton,  12  Leigh,  2  ;  Williams  v.  Marshall,  4  Gill  &  J.  377  ;  Scott 
t.  Freeland,  7  Sm.  &  M.  410  ;  Harrington  v.  Brown,  5  Pick.  519  ;  Baker  v. 
Bradley,  7  DeG.,  M.  &  G.  626  ;  Weight  v.  Vanderplank,  8  De  G.,  M.  &  G. 
133  ;  Stump  v.  Gaby,  2  DeG.,  M.  &  G.  623  ;  Cherry  v.  Newsom,  3  Yerger, 
369  ;  Cumberland  Coal  Co.  v.  Sherman,  20  Md.  117  ;  Crowe  v.  Ballard,  3  Bro. 
C.  C.  117  ;  Brereton  ».  Barry,  11  Ir.  Ch.  109  ;  1  Lead.  Cas.  in  Eq.  (3d  Am. 
ed.)  [141],  [142],  207,  208,  and  cases  cited ;  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
253,  and  notes  ;  Kerr  F.  &  M.  (Ist  Am.  ed.)  296,  297  ;  Butler  v.  Haskell,  4 
Desaus.  651  ;  Skottowe  v.  Williams,  3  De  G.,  F.  &  J.  535. 

>  See  Stanes  v.  Parker,  9  Beav.  388  ;  Aspland  v.  Watte,  20  Beav.  474  ; 
Kerr  F.  &  M.  (1st  Am.  ed.)  387. 
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Sir  W.  de  Montmorency  died  on  the  14th  of  April,  1829,  hav- 
ing by  his  will,  dated  the  13th,  devised  all  his  estates  in  the 
county  of  Kilkenny,  together  with  his  said  estate  of  Cooldrina, 
in  the  county  of  Dublin,  to  the  respondent,  in  trust  to  permit  the 
appellant  (his  illegitimate  son),  his  heirs  and  assigns,  to  have 
and  enjoy  the  same  for  ever,  subject  to  the  testators's  debts  and 
funeral  expenses,  and  to  a  life-annuity  of  501.  to  one  Jordan ; 
and  the  testator  gave  all  his  personal  estate  to  the  appellant,  and 
appointed  him  his  residuary  legatee,  and  appointed  the  respondent 
sole  executor  of  his  said  will ;  which  was  proved  by  the  respondent 
in  the  month  of  June  then  next  ensuing. 

On  the  18th  of  April,  1829  (the  day  after  Sir  William  was 
buried),  the  following  letter  and  a  deed  afterwards  stated,  were 
brought  by  the  respondent's  brother-in-law  to  the  appellant's 
house  rejidy  for  execution,  and  he  duly  signed  them  both :  — 

"  Upperwood,  April  18,  1829. 
"  My  dear  Sir,  —  It  was  the  anxious  wish  of  my  poor 
*  190  father  that  you  *  should  continue  during  your  life  to 
manage  my  affairs  as  agent,  in  the  same  way  you  did  for 
so  many  years  for  him,  at  the  same  salary.  His  confidence  and 
esteem  for  you  was  evinced  by  his  appointing  you  trustee  to  his 
will,  and  desiring  I  should  give  you  Cooldrina  property.  I  have 
now  to  hope  and  request  you  will  continue  my  agent  and  man- 
ager of  my  affairs,  and  I  now  appoint  you  to  that  situation  during 
your  life,  at  the  former  salary  of  200Z.  a  year,  on  the  following 
conditions :  that  you  shall  faithfully  and  attentively  discharge 
the  duties  of  such  office,  and  pay  over  and  account  to  me,  at  least 
once  in  every  year,  all  rents  or  other  moneys  of  mine  that  may 
get  into  your  hands ;  and  as  an  inducement  to  you  to  accept  such, 
I  promise  not  to  remove  you,  and  if  I  shall  do  so  without  just 
cause  at  any  future  time,  I  bind  myself  to  allow  and  pay  you  that 
salary. 

"  I  am,  &c.,  Wm.  de  Montmorency. 


"  To  Harvey  Devereux,  Esq.,  Kilkenny. 


»» 


By  the  deed,  also  dated  the  18th  of  April,  1829,  and  made 
between  the  appellant  and  respondent,  —  after  reciting  the  said 
will,  and  that,  immediately  after  the  execution  thereof,  the  tes- 
tator directed  and  requested  the  appellant  to  grant  and  convey 
the  said  estate  of  Cooldrina  unto  the  respondent  in  consideration 
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of  his  many  years'  faithful  services  rendered  to  the  testator,  and 
in  full  discharge  of  all  accounts,  claims,  or  debts  between  the  tes- 
tator and  the  respondent,  —  it  was  witnessed  that  the  appellant, 
in  consideration  of  the  said  direction  and  request,  and  of  10s,  paid 
to  him  by  the  respondent,  granted  and  assigned  to  the  respondent, 
his  heirs  and  assigns,  the  said  estate  of  Cooldrina,  and  the  rever- 
sion and  reversions,  &c. 

The  respondent  continued  to  act  for  the  appellant  *  as  *  191 
agent  and  receiver  of  rents,  as  he  had  before  acted  for  his 
father ;  and  as  executor  also,  he  had  possession  of  some  of  the 
title-deeds,  and  possessed  himself  of  part  of  the  personal  estate. 
In  the  month  of  June,  1829,  the  respondent,  after  proving  the 
will  in  Dublin,  accompanied  the  appellant  to  Freshford,  a  town 
in  the  centre  of  some  of  the  estates  devised  by  the  will,  for  the 
purpose  of  introducing  him  to  the  tenants,  who  assembled  together 
with  a  large  number  of  other  persons  to  receive  them,  and  made 
a  bonfire  and  other  demonstrations  of  rejoicing  on  the  occasion. 
The  respondent,  from  the  appellant's  carriage,  addressed  the 
assembled  crowd  in  a  speech,  and,  referring  to  a  report  that  had 
got  abroad  that  Lord  Crofton  (heir-at-law  of  the  said  testator) 
was  about  claiming  the  devised  estates,  he  exhorted  the  appel- 
lant and  tenants  not  to  have  any  apprehension,  for  that  his  lord- 
ship would  never  succeed ;  the  secret  was  locked  up  in  his  own 
bosom,  and  there  it  would  remain,  and  he  never  failed  in  any 
of  his  undertakings ;  or  words  to  that  effect.  C«) 

In  October,  1880,  the  appellant  and  respondent  were  mutually 
disposed^  the  former  to  withdraw  the  agency,  and  the  latter  to 
relinquish  it;  and  with  that  view  the  respondent's  accounts  of 
receipts  and  disbursements,  both  as  agent  and  executor,  with  the 
vouchers,  &c.,  were  referred  for  examination  and  adjustment  to 
Messrs.  Aiken  &  Montgomery,  solicitors  in  Dublin  (who  had 
been  for  many  years  solicitors  to  Sir  W.  de  Montmorency), 
on  behalf  of  the  appellant,  and  to  Mr.  Maher,  the  partner  of 
the  respondent,  on  his  behalf.  On  the  agency  accounts,  since  the 
death  of  the  testator,  a  balance  of  2100L  appeared  due  to  the 
respondent,  and  also  500Z.  on  the  executorship  accounts. 
♦Upon  the  proposal  of  Messrs.  Aiken  and  Montgomery,  it  *  192 
was  agreed,  in  order  to  settle  all  accounts  of  every  kii>d 
between  the  appellant  and  respondent,  that  respondent  should 
strike  ofiF  the  600i.,  and  accept  bonds  for  the  sum  of  2700/.,  and 
that  all  accoimts  and  dealings  between  them  should  be  closed  ; 

(a)  Vide  the  ETidence,  post^  p.  204. 
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and  with  that  view  a  deed  was  prepared,  and  after  being  perused 
by  Messrs.  Aiken  &  Montgomery,  was  executed  by  both  parties. 

By  this  deed,  which  bore  dat«  the  18th  of  December,  1830,  it 
was  witnessed,  that  all  accounts  of  whatever  kind  theretofore  or 
then  depending  between  the  appellant  and  respondent,  in  rela- 
tion to  any  dealings  whatsoever,  had  been  and  were  then  finally 
settled ;  as  well  those  relating  to  the  dealings  between  the  respond- 
ent and  the  late  Sir  W.  de  Montmorency,  as  those  between  the 
respondent  and  the  appellant ;  and  that  the  appellant  had  agreed 
to  secure  to  the  respondent  the  sum  of  2100L  in  full,  for  the  bal- 
ance due  on  such  accounts,  by  two  bonds,  one  payable  in  three 
years,  with  interest  at  51.  per  cent ;  the  other  in  five  years,  with 
interest  at  61.  per  cent ;  and  that  the  respondent  agreed  to  accept 
the  said  sum,  it  being,  however,  understood  and  declared  that  he 
was  to  pay  two  bills  of  exchange  for  456i,  and  400Z.  drawn  by  the 
respondent  and  accepted  by  appellant,  and  then  overdue,  and 
all  costs  of  proceedings  taken  by  the  holders  of  them  against  the 
appellant,  and  to  save  the  appellant  harmless  against  all  debts 
and  demands,  which  were  set  forth  in  the  respondent's  acQounts  as 
theretofore  paid  by  him  on  account  of  Sir  W.  de  Montmorency 
or  of  the  appellant;  and  that  thereby  the  respondent  under- 
took, by  deed  or  otherwise,  as  counsel  should  advise,  to  assign  to 
the  appellant  all  the  estates  and  properties  devised  and 
*  193  bequeathed  by  the  *  will  of  the  said  testator  unto  the  re- 
spondent as  trustee,  save  and  except  the  lands  of  Cool- 
drina,  which  the  appellant  had  theretofore  conveyed  to  the 
respondent,  and  the  conveyance  whereof  he  by  this  deed  fully 
confirmed. 

The  two  bonds  were  executed  at  the  same  time.     Subsequent 
transactions  between  the  parties  are  herein  after  stated. 

In  April,  1835,  the  appellant  filed  his  bill  in  the  Court  of 
Chancery  in  Ireland,  for  the  purpose  of  setting  aside  the  said 
two  deeds  and  the  bonds,  as  having  been  obtained  from  him  by 
fraud  and  undue  influence.  The  biU,  as  afterwards  amended,  in 
addition  to  the  matters  before  stated,  and  which  were  not  dis- 
puted, further  stated  and  charged,  among  other  things,  that  the 
estates  devised  to  the  appellant  were  at  the  date  of  such  devise 
subject  to  judgment  debts  to  the  amount  of  10,000Z.  to  Mr.  John 
Smith  wick,  father-in-law  of  the  respondent,  by  virtue  of  several 
judgments  obtained  by  Smithwick  against  the  testator ;  and  for 
better  securing  the  same,  the  appellant  was  obliged  to  execute  a 
mortgage  to  Smithwick  of  the  said  estates,  in  December,  1830 : 
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that  the  respondent  had  not  settled  any  account  of  the  rents  of 
the  estates  with  the  testator  for  many  years  previous  to  his 
death,  nor  with  the  appellant  since:  that  immediately  after 
the  testator's  death  a  report  was  circulated,  at  the  instance  of 
the  respondent,  that  Lord  Crofton  intended  to  set  up  a  claim 
to  the  estates,  as  heir-at-law  of  the  testator,  and  to  impeach  the 
will:  that  on  the  day  after  the  interment  of  the  testator,  the 
respondent  sent  Edmond  Smithwick,  his  brother-in-law,  to  in- 
form appellant  that  Lord  Crofton  was  in  the  neighbourhood 
inquiring  for  the  respondent,  but  that  respondent  kept 
out  of  the  way ;  and  he  *  (Smithwick)  in  the  most  earnest  *  194 
manner  advised  appellant  to  make  a  friend  of  the  respond- 
ent: that  on  that  occasion  Smithwick  produced,  ready  prepared, 
a  power  of  attorney  to  appoint  respondent  agent  to  collect  the 
rents  of  the  estates,  and  a  deed,  purporting  to  give  200L  to 
respondent,  in  case  of  being  discontinued  as  such  agent ;  and 
also  a  conveyance,  bearing  date  the  same  day  (18th  April), 
whereby  the  appellant  purported  to  convey  to  the  respondent 
the  estate  of  Cooldrina ;  and  that  in  consequence  of  the  impres- 
sion made  upon  appellant's  mind  by  the  said  E.  Smithwick  that 
the  respondent  could  take  the  estates  from  him  or  leave  them 
with  him,  he  executed  the  said  power  of  attorney  and  deeds  so 
produced  to  him,  without  receiving  any  consideration  whatever 
for  the  same :  that  he  was  grossly  deceived  and  imposed  on  in 
these  transactions,  and  prevailed  upon  by  unfair  means  and 
practices  used  on  behalf  of  the  respondent  to  execute  the  said 
deed  and  conveyance  of  Cooldrina,  the  respondent  refusing  to 
put  him  in  possession  of  the  devised  estates,  or  of  the  deeds  and 
writings  relating  thereto,  unless  appellant  executed  the  said 
instruments,  for  the  preparing  of  which  he  never  gave  any  in- 
structions or  directions  to  any  person,  nor  was  any  of  them  pre- 
pared by  any  person  employed  by  him,  but  were  all  prepared  by 
and  under  the  direction  and  instructions  of  the  respondent,  and 
produced  to  appellant,  ready  for  his  execution  thereof,  by  the 
said  Ed.  Smithwick,  who,  after  they  were  executed,  declared 
that  appeUant  had  thereby  made  a  friend  of  the  respondent,  and 
the  respondent,  immediately  after  the  instruments  were  exe- 
cuted, gave  appellant  possession  of  the  said  estates,  except 
Cooldrina. 

The  bill  further  stated,  that  a  speech  which  the  respon- 
dent addresssed  to  the  tenantry  (in  June,  1829),  *  stating   *  195 
that  rumours  had  gone  abroad  as  to  the  appellant's  want 
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of  title  to  the  estates,  but  that  appellant  might  rest  secure,  inas- 
much as  the  secret  by  which  he  could  be  disturbed  rested  solely 
with  the  respondent,  was  made  for  the  purpose  of  intimidating  the 
appellant  and  bringing  him  into  such  terms  as  the  respondent 
deemed  best  calculated  for  his  future  objects:  that  the  settle- 
ment of  accounts  which  took  place  after  the  agency  was  termi- 
nated (in  October,  1830),  and  by  which  the  appellant  appeared 
indebted  to  the  respondent  in  the  sum  of  2700Z.,  was  confined  to 
the  accounts  between  the  appellant  and  respondent  as  agent 
only,  and  since  the  execution  of  the  power  of  attorney  before 
mentioned,  but  did  not  include  the  account  of  the  personal  estate 
and  effects  of  the  said  testator :  that,  accordingly,  Messrs.  Aiken  & 
Montgomery,  at  whose  office  the  deed  and  bonds  executed  by 
appellant  in  December,  1830,  were  drawn  up,  perceiving  the 
defective  settlement  of  the  accounts,  declined  to  witness  the  exe- 
cution of  said  deed :  that  although  that  deed  purported  to  con- 
firm the  deed  of  April,  1829,  the  appellant  submitted  that  it  had 
not  that  effect,  and  did  not  operate  to  release  the  respondent  as 
executor,  inasmuch  as  no  account  was  furnished  by  him  of  the 
dealings  between  him  and  the  testator  in  his  lifetime,  nor  on  foot 
of  the  personal  estate  of  the  testator,  and  inasmuch  as  the  appel- 
lant executed  that  deed  under  the  impression  that  the  respondent 
had  the  power  to  invalidate  his  title  to  the  estates,  and  threatened 
to  take  legal  proceedings  for  the  said  sum  of  2700/.,  and  refused 
to  give  up  the  agency  until  the  same  was  paid ;  and  the  appellant 
was  then  in  very  embarrassed  circumstances,  and  the  respondent 
had  retained   possession  of  title-deeds  relating  to  the  estates, 

and  his  father-in-law,  John  Smithwick,  being  a  creditor 
*  196    *  to  a  large  amount  on  the  said  judgments,  compelled  him 

to  execute  to  him  a  mortgage  of  the  said  estates  on  the 
same  day  on  which  the  deed  purporting  to  confirm  the  deed  of 
April,  1829,  was  executed :  that  appellant  had  lately  paid  off  the 
said  mortgage  debt,  with  a  view  to  file  this  bill  to  impeach  the 
said  deeds,  which,  under  the  circumstances  before  stated,  he 
could  not  sooner  do :  and  so  well  aware  was  the  respondent  of 
the  impeachable  nature  of  the  deed  and  other  transactions  of  the 
18th  of  April,  1829,  that  he  made  no  claim  for  payment  of  the 
said  annuity  of  200Z.  since  he  was  discharged  from  the  agency. 

The  bill  further  charged,  that  although  no  costs  were  due  to 

the  respondent  in  the  character  of  attorney  and  solicitor  to  the 

said  testator,  and  notwithstanding  the  respondent's  agreement  in 

the  said  deed  of  December,  1830,  yet  in  1833,  J.  Maher,  respon- 
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dent's  partner  as  attorney,  brought  an  action  against  appellant 
for  costs,  amounting  to  576Z.,  for  business  alleged  to  have  been 
done  for  the  said  testator  in  his  lifetime ;  and  in  discharge 
thereof  the  appellant  paid  the  said  Maher  the  sum  of  1S5L  ;  and 
the  said  action  had  been  brought  with  the  privity  and  for  the 
benefit  of  the  respondent ;  and  the  appellant  charged  that  if  any 
costs  were  ever  due  to  the  respondent  from  the  said  testator,  the 
same  formed  no  part  of  the  consideration  of  the  said  deed  of  the 
18th  of  April,  1829. 

The  bill  prayed,  among  other  things,  that  it  might  he  referred 
to  the  Master  to  take  an  account  of  the  personal  estate  and 
effects  of  the  said  Sir  W.  de  Montmorency,  possessed  or  received 
by  the  respondent  or  to  his  use,  or  which,  but  for  his  wilful 
default  or  neglect,  might  have  been  possessed  or  received  by  him  ; 
and  that  an  account  might  be  taken  of  all  sums  received 
by  or  for  the  use  of  the  respondent,  belonging  *  to  the  *  197 
said  Sir  William  or  his  estate,  during  his  lifetime,  as  his 
agent,  and  what  was  due  to  the  said  testator  at  the  time  of  his 
death  by  the  respondent,  on  such  agency  account ;  and  that  it 
might  be  declared  that  the  said  deed  of  conveyance  of  the  lands 
of  Cooldrina,  of  the  18th  of  April,  1829,  and  said  annuity  deed, 
were  fraudulent  and  void ;  and  that  the  respondent  might  be 
decreed  to  reconvey  to  appellant  said  lands,  and  to  come  to  an 
account  of  the  rents  and  profits  thereof  received  by  the  respon- 
dent or  for  his  use,  from  the  execution  of  such  deed,  and  that 
he  might  release  said  annuity;  and  that  said  deed  of  18th  of 
December,  1830,  might  likewise  be  declared  fraudulent  and  void, 
so  far  as  the  same  purported  to  confirm  the  said  conveyance  of 
18th  April,  1829,  or  to  release  the  respondent  on  foot  of  the 
accounts  sought  by  the  bill. 

The  respondent,  by  his  answer,  admitted  that  he  had  not  set- 
tled any  account  of  the  rents  of  the  said  estates,  or  of  his  other 
dealings  with  the  said  testator,  since  the  14th  of  November, 
1821,  but  he  had  furnished  five  accounts  to  the  testator  from  that 
day  to  November,  1825,  all  which  he  believed  were  examined  by 
the  testator,  but  not  signed  by  him.  And  he  stated  that  on  the 
day  of  the  death  of  the  testator,  Mr.  W.  Baily,  who  was  entitled 
in  remainder  to  the  said  Kilcreene  estate,  expectant  on  the  death 
of  the  testator,  came  to  testator^s  house  on  the  day  of  his  death, 
and  insisted  on  getting  the  title-deeds  to  that  estate ;  but  upon 
search,  the  title-deeds  relating  thereto  appearing  very  numerous 
and  mixed  up  with  other  deeds,  Mr.  Baily  and  the  appellant 
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agreed  that  all  the  deeds  should  be  given  to  respondent,  to  select 

and  hand  over  to  each  party  the  deeds  belonging  to  each  ;  that 

all  the  deeds  were  accordingly  brought  to  respondent's 

*  198    house,  and  it  was  *in  that  way  the  said  deeds  came  into 

his  possession,  and  he  had  since  given  up  to  appellant,  or 
to  his  agent,  all  the  deeds  and  documents  belonging  to  him. 

The  respondent  admitted,  that  immediately  after  the  death  of 
the  said  testator  a  report  was  circulated,  according  to  what 
respondent  believed  to  be  the  fact,  that  Lord  Crofton  intended  to 
claim  the  devised  estates  and  to  impeach  the  said  will,  but  he 
utterly  denied  that  the  report  originated  with  him ;  that  Lord 
Crofton's  solicitors  came  to  him  and  talked  with  him  on  the 
subject  of  the  will,  and  respondent  assured  them  of  its  validity. 
He  also  admitted  that  he  did,  at  the  appellant's  request,  address 
his  tenantry  on  the  occasion  in  the  bill  mentioned:  he  could  not, 
at  that  distance  of  time,  recollect  what  he  particularly  said  on 
that  occasion,  but  his  object  in  referring  to  the  appellant's  title 
being  disputed,  if  he  did  refer  thereto,  was  to  convince  the 
tenantry  that  Lord  Crofton 's  claim  was  groundless,  and  that  the 
respondent  had  it  in  his  power  to  prove  it  such,  and  to  prevent 
the  tenants  from  giving  up  possession  or  affording  any  aid  to 
Lord  Crofton  and  his  agents,  who  were  then  seeking  to  get  pos- 
session of  the  said  estates.  And  the  respondent  denied  that  such 
speech  was  made  by  him  with  a  view  to  his  own  interest,  or  to 
any  future  object  of  his  own,  or  for  the  purpose  of  intimidating 
the  appellant. 

The  respondent,  in  his  said  answer,  further  said,  it  was  wholly 
untrue,  that  on  the  day  after  the  interment  of  the  said  testator, 
or  at  any  other  time,  he  sent  by  the  said  Edmond  Smithwick  or 
any  other  person,  to  the  respondent,  any  such  instruments  as  in 
the  bill  mentioned  in  that  behalf*;  but  he  said,  that  on  the 
17th  of  April,  1829,  and  without  any  previous  solicitation 

*  199   on  his  (respondent's)  part,  the  appellant  *  informed  him, 

'through  Dr.  CuUinan,  the  medical  attendant  of  the  late 
Sir  William,  and  also  a  friend  of  appellant,  that  it  was  the  appel- 
lant's intention  to  give  respondent  the  estate  of  Cooldrina,  as  a 
testimony  of  his  own  and  his  late  father's  esteem  for  the  respon- 
dent ;  and  that  the  appellant  was  likewise  anxious  to  continue  the 
respondent  as  his  agent,  at  the  same  salary  which  the  respondent 
had  received  from  Sir  William :  that  the  respondent,  in  reply, 
expressed  his  obligations  for  the  appellant's  intention  with  respect 
to  the  lands  of  Cooldrina,  and  said  that  he  (the  respondent) 
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would  in  consequence  relinquish  his  claim  against  Sir  William's 
estate  for  costs,  but  declared  his  indifference  about  the  agency, 
as  he  considered  the  appellant  to  be  an  uncertain  person,  who  at 
any  moment  might  remove  him  from  his  situation :  that  upon  the 
appellant,  on  the  same  day,  personally  repeating  his  offer  of  the 
agency,  and  at  the  same  time  offering  to  bind  himself  to  continue 
the  respondent's  salary  in  case  he  should  dismiss  him  without 
cause,  the  respondent  accepted  the  offer,  and  the  appellant  there- 
upon directed  him  to  have  the  necessaiy  deeds  and  documents 
prepared  for  carrying  into  effect  the  appellant's  intentions  with 
respect  to  the  agency  and  the  Cooldrina  estate,  which  the  respon- 
dent accordingly  did,  and  the  deed  was  executed  by  the  appellant 
and  respondent  in  the  presence  of  and  attested  by  William 
Mannin,  an  attorney,  the  said  Edmond  Smithwick,  and  another 
person ;  and  the  appellant  and  his  wife  read  it  over  before  he 
executed  it,  and  both  expressed  their  pleasure  at  it,  and  declared 
that  the  appellant,  in  making  this  gift  to  the  respondent,  was 
carrying  into  effect  the  wishes  of  Sir  W.  de  Montmorency. 
And  the  answer  stated,  that  the  respondent  continued 
*  to  act  as  the  appellant's  agent  for  about  a  year  and  a  half,  *  200 
but  having,  during  that  period,  made  advances  to  the  appel- 
lant considerably  exceeding  the  rents  of  his  estates,  the  respondent 
became  desirous  to  relinquish  the  agency,  and  in  October,  1830, 
he  intimated  to  the  appellant  such  his  intention,  and  thereupon 
furnished  to  him  the  accounts  of  his  receipts  and  disbursements 
as  his  agent,  and  also  of  his  receipts  and  disbursements  as  execu- 
tor of  Sir  W.  de  Montmorency,  which  last  mentioned  receipts 
consisted  of  arrears  of  rent  due  to  the  said  testator  at  his  death, 
and  afterwards  got  in  by  the  respondent :  that  these  accounts, 
and  the  vouchers  in  support  thereof,  were  fully  examined  by 
Messrs.  Aiken  &  Montgomery,  the  appellant's  solicitors,  and  Mr. 
John  Robert  Malone,  who  succeeded  respondent  in  the  agency ; 
and  it  appeared  thereby,  as  the  fact  was,  that  a  sum  of  about 
2700^.  was  due  to  the  respondent  on  the  balance  of  his  agency 
account,  and  a  sum  of  above  500Z.  on  the  balance  of  his  executor- 
ship account ;  and  after  a  full  discussion  of  the  affairs  between 
the  appellant  and  respondent,  during  which  the  respondent,  at 
the  request  of  Messrs.  Aiken  &  Montgomery,  consented  to  give 
up  all  claim  on  account  of  transactions  between  him  and  Sir 
W.  de  Montmorency,  it  was  agreed  that  the  respondent,  in 
order  to  settle  all  accounts  of  every  kind  between  himself  and 
the  appellant,  should  accept  the  appellant's  bonds  for  the  sum  of 
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2700Z.  in  discharge  of  the  moneys  due  to  the  respondent,  and 
that  all  accounts  and  dealings  between  them  should  be  finally 
closed,  and  that  such  a  deed  as  before  stated  should  be  executed : 
that  a  deed  was  thereupon  prepared,  and  was  perused  by  Messrs. 
Aiken  &  Montgomery,  as  the  solicitors  of  the  appellant, 

*  201    and,  after  certain  alterations  had  been  *  made  by  them,  was 

approved  by  them,  and  a  written  indorsement  of  approval 
was  put  upon  the  draft  of  the  deed  by  Mr.  Montgomery :  that 
Messrs.  Aiken  &  Montgomery,  and  Mr.  Malone,  attended  on 
behalf  of  the  appellant  at  the  execution  of  this  deed,  and  Messrs. 
Aiken  &  Montgomery,  or  one  of  them,  perused  aloud  the  engi-oss- 
ment  thereof  in  the  presence  of  the  appellant,  before  it  was 
executed  by  him  and  the  respondent:  that  if  they  refused  to 
attest  the  said  deed,  it  was  because  they  were  personally  inter- 
ested in  its  provisions,  the  costs  due  to  them  from  Sir  W.  de 
Montmorency  being  thereby  secured  to  them.  The  respondent 
answered  as  to  his  law  costs  against  Sir  W.  de  Montmorency, 
thus  given  up  in  the  settlement,  that  he  always  considered  he 
was  entitled  to  those  costs,  as  they  were  perfectly  distinct  from 
his  salary  as  agent  and  receiver ;  but  he  had  every  reason  to 
expect,  and  did  in  fact  believe,  from  his  relationship  to  the  said 
testator,  and  from  the  kind  disposition  always  manifested  by  the 
testator  towards  him,  that  he  would,  during  his  life,  or  upon  his 
death,  have  made  some  adequate  remuneration  for  his  profes- 
sional services ;  and  that  for  that  reason,  and  no  other,  he  did 
not  bring  his  said  costs  into  account  with  the  testator,  with 
whom  he  continued  on  the  most  confidential  terms  up  to  his 
death. 

The  respondent,  in  his  answer,  further  said,  he  had  not  made 
any  claim  against  the  appellant  in  respect  of  the  annuity  of  200Z., 
not  from  any  conviction  of  the  impeachable  nature  of  the  trans- 
action of  the  18th  of  April,  1829,  as  in  the  bill  alleged,  but 
because,  having  voluntarily  resigned  the  agency,  and  not  being 
removed  therefrom,  he  could  not  make  claim  to  the  annuity, 
which  was  provided  for  the  latter  contingency  only :  that 

*  202    upon  the  said  settlement  of  *  accounts,  respondent  gave 

up  to  the  appellant  or  his  agents  all  the  vouchers  for  his 
accounts,  and  then,  or  shortly  afterwards,  he  also  gave  up  all 
such  deeds  and  papers  as  remained  in  his  possession  belonging  to 
the  appellant ;  and  the  appellant  acquiesced  for  several  years  in 
the  said  arrangement,  without  ever  expressing  any  intention  to 
disturb  it ;  on  the  contrary,  that  he  wrote  two  letters  to  respon- 
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deut,  to  which  (they  are  set  out  in  the  evidence)  the  respondent 
referred  as  evidence  of  acquiescence. 

The  respondent  admitted  that  his  partner,  John  Maher,  fur- 
nished a  bill  of  costs  to  the  appellant,  amounting  to  the  sum  of 
524/-  lo«.  lOJrf.,  and  that  he  commenced  an  action  for  the  recov- 
ery thereof :  that  the  said  costs  were  for  business  done,  both  for 
the  testator  in  his  lifetime,  and  for  the  appellant  after  testator's 
decease  ;  but  that,  although  Maher  was  the  respondent's  partner, 
there  had  been  since  the  commencement  of  their  partnership, 
several  branches  of  the  profession  in  the  emoluments  of  which, 
by  the  express  terms  of  their  partnership,  the  respondent  had  no 
share  :  that  a  considerable  portion  of  the  business  charged  for  by 
Maher  was  of  this  description  ;  and  that  the  said  bill  of  costs 
contained  a  charge  against  the  appellant  himself,  for  business 
done  by  Maher,  of  the  sum  of  27 2Z. :  that  the  respondent  had 
heard  and  believed  that  the  main  ground  of  the  appellant's 
defence  to  Maher's  demand  of  524?.  158.  10 J  d.  was  that,  by  rea- 
son of  the  execution  of  the  said  deeds  of  the  18th  of  April,  1829, 
and  18th  of  December,  1830,  the  appellant  was  not  liable  to  the 
payment  of  the  portion  of  the  said  costs  incurred  in  the  lifetime 
of  his  father ;  thereby,  as  the  respondent  submitted,  distinctly 
availing  himself  of  the  provisions  of  the  said  deeds,  which 
he  by  his  said  bill  sought  to  *  impeach  :  that  the  respondent  *  203 
had  heard  and  believed  that  Maher,  in  order  to  avoid  liti- 
gation, agreed  to  accept,  as  a  compromise  from  the  appellant,  a 
sum  of  135Z.  in  full  discharge  of  such  part  of  the  said  bill  of 
costs  as  the  said  Maher  was  entitled  to  claim  against  the  appel- 
lant himself ;  and  that  upon  the  settlement  between  the  appellant 
and  Maher,  all  the  costs  for  business  done  in  the  lifetime  of  the 
said  testator  were  by  consent  struck  out  in  the  first  instance,  and 
the  sum  of  1352.  was  accepted  on  the  foot  of  the  balance  of  272Z., 
which  sum  of  135Z.  was  not,  as  the  respondent  believed,  near  the 
amount  of  the  description  of  the  said  costs  which  Maher  was 
entitled  to  as  his  own,  and  no  part  of  it  was  for  the  benefit  of  the 
respondent. 

The  answer  then  submitted  that  the  appellant  was  barred  from 
obtaining  the  accounts  sought  by  the  bill,  by  the  said  de^d  of  the 
18th  of  December,  1830,  as  well  as  by  the  Statute  of  Limitation 
(more  than  six  years  having  elapsed  between  the  testator's  death 
and  the  filing  of  the  bill)  ;  and,  without  waiving  these  objections, 
concluded  by  referring  to  the  schedules  annexed  thereto,  as  con- 
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taining  certain  of  the  accounts  sought  by  the  bill,  so  far  as  the 
respondent  was  able  to  set  forth  the  same. 
Witnesses  were  examined  on  both  sides  in  the  cause. 

The  appellant's  evidence  was  to  the  following  effect : 

Mr.  W.  Mannin,  of  Freshford,  an  attorney,  witnessed  the  exe- 
cution of  the  deed  of  the  18th  of  April,  1829 ;  was  not  engaged 
in  the  preparation  of  it ;  believed  it  was  prepared  by  the  respon- 
dent ;  it  was  not  submitted  for  witness's  approval,  nor  did  he  in 

any  manner  approve  of  it  on  behalf  of  the  appellant,  fur- 
*  204    ther  *  than  by  becoming  a  subscribing  witness  through  the 

means  of  the  respondent's  brother-in-law,  Ed,.  Smithwick, 
who  had  the  carriage  of  it  previous  to  its  execution,  previous  to 
which  witness  had  no  conversation  with  the  appellant  about  it; 
but  the  appellant  often  afterwards  expressed  his  regret  at  being 
induced  to  convey  the  said  lands. 

This  witness  said  he  was  present  when  the  respondent  made 
the  speech  (before  mentioned).  There  were  about  500  persons 
present  on  the  occasion,  composed  chiefly  of  the  tenantry,  to 
whom  the  respondent  said  in  his  speech,  that  "  with  him  and  him 
only  lay  the  secret  that  could  disturb  the  appellant  in  the  posses- 
sion of  his  estates,  and  with  him  it  should  remain ;  and  if  the 
parties  claiming  the  estates  went  to  law,  he  would  take  care  and 
defeat  them,  as  he  was  always  successful  in  all  cases  in  which  he 
was  concerned ; "  or  words  to  that  effect.  The  appellant  and 
respondent  were  at  that  time  together  in  appellant's  carriage. 
Lord  Crofton  was  then  setting  up  a  claim  to  the  estates,  and  wit- 
ness believed  it  was  for  the  purpose  of  making  a  friend  of  the 
respondent  and  securing  his  interest,  that  appellant  was  induced 
to  execute  the  deed,  being  a  man  of  weak  mind,  very  timid,  and 
quite  incapable  of  managing  his  affairs,  or  of  judging  what  was 
best  to  be  done  in  the  settlement  of  them. 

William  Fitzpatrick  said  he  was  present  when  the  said  speech 
was  made.  It  was  on  the  occasion  of  the  appellant  coming  to 
the  country  after  the  death  of  his  father  that  the  tenantry  met 
him  in  the  town  of  Freshford.  The  respondent,  from  the  appel- 
lant's carriage,  stated  "  that  reports  were  in  circulation  that  Lord 
Crofton  had  intended  to  proceed  at  law  against  Mr.  de  Mont- 
morency, for  recovery  of  his  property;   that  he  (respondent) 

defied  them  all,  for  that   no  person   knew  what  would 
*205    injure  him  (the  appellant)  respecting  the   *  estates  and 
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the  title,  or  knew  the  secret  that  would  do  so,  but  he  (the 
respondent),  and  that  he  would  keep  it  to  himself;"  or  words 
to  that  effect. 

Mr.  Andrew  Thomas  Montgomery,  of  Dublin,  solicitor,  said  he 
had  been  employed  with  the  late  Samuel  Aiken,  his  partner,  as 
solicitor  for  Sir  W.  de  Montmorency,  and  conducted  all  his  law 
business  for  twenty  years  up  to  his  death,  during  which  time  Sir 
William  had  no  other  law  agent,  although  on  one  occasion  the 
respondent  had  brought  an  ejectment  at  the  suit  of  Sir  William, 
who,  however,  on  being  told  of  it  by  witness,  said  he  was  entirely 
ignorant  of  it,  and  would  inquire  into  the  matter,  which  he  sub- 
sequently did,  and  stated  to  witness  that  respondent  informed 
him  there  had  not  been  time  to  write  to  Dublin  on  the  subject ; 
and  Sir  William  declared  the  like  matter  should  not  occur  again, 
as  he  had  intrusted  his  law  agency  to  witness  and  partner. 

This  witness  had  frequent  conversations  with  the  respondent 
respecting  the  devise  of  the  estates  to  the  appellant ;  never  recol- 
lected any  thing  prejudicial  to  his  title  said  by  the  respondent, 
but  he  distinctly  stated  that  he  knew  of  circumstances  connected 
with  the  estates  that  would  ruin  the  appellant's  prospects  of 
which  no  other  person  than  himself  was  aware ;  and  he  added 
that  appellant  was  not  using  him  well,  but  that  at  the  same  time 
he  never  would  injure  him.  Witness  was  employed  on  the  part 
of  appellant  on  the  occasion  of  the  execution  of  the  deed  dated 
the  18th  of  December,  1830,  and  gave  this  account  of  what 
passed: — "The  respondent  furnished  accounts  to  the  appellant 
on  that  occasion,  and  we  were  proceeding  to  investigation  of 
them,  when  I  perceived  they  would  occupy  a  considerable  time. 
I  proposed  to  the  defendant  to  strike  off  a  certain  sum  of 
money  off  his  demand,  and  thereby  *  settle  all  matters  *206 
between  them ;  whereupon  the  defendant  agreed,  and  a 
considerable  sum  was  struck  off,  amounting,  as  I  best  recollect, 
to  above  500Z.,  and  no  further  investigation  or  examination  of 
said  accounts  was  had,  although  we  had  previously  examined 
various  vouchers  in  respect  thereto,  and  I  looked  upon  them  to 
have  been  finally  settled  between  them,  although  neither  party 
appeared  pleased.  After  that  arrangement,  the  balance  of  said 
account  was  the  sum  mentioned  and  ascertained  as  the  considera- 
tion of  said  deed.  As  I  best  recollect  and  believe,  I  made  objec- 
tions to  the  draft  of  said  deed  of  December,  1830,  because  it 
contained  a  recognition  of  a  previous  conveyance  of  the  lands  of 
Cooldrina,  which  I  conceived  had  nothing  to  say  to  the  transac- 

[151] 


*  206  CASES  IN  THE  HOUSE  OF  LORDS. 

tion  then  pending ;  and  I  also  insisted  that  the  claim  which  my 
partner  and  myself  had  for  costs  against  the  late  Sir  W.  de 
Montmorency  should  be  recognized  in  said  deed,  as  defendant 
was  his  sole  executor.  The  defendant  refused  to  listen  to  my 
objection  respecting  the  conveyance  of  the  lands  of  Cooldrina, 
but  he  acquiesced  in  that  part  respecting  his  liability  to  us  as 
executor  of  Sir  William,  in  respect  to  said  costs.*  I  reluctantly 
acquiesced  in  the  execution  of  that  deed,  recognizing  the  convey- 
ance of  Cooldrina,  in  consequence  of  the  necessitous  state  of  the 
plaintiff's  affairs  at  the  time.  Richard  Smithwick,  son  to  John 
Smith  wick,  in  the  pleadings  named,  was  present  upon  the  occasion 
of  the  aforesaid  arrangement  of  said  accounts;  and,  as  I  best 
recollect,  at  the  execution  of  said  deed  he  attended  on  behalf  of 
said  John  Smithwick,  who  had  claims  to  a  considerable  amount 
against  the  estate  of  the  late  Sir  W.  de  Montmorency,  and  he 

urged  in  the  strongest  manner  the  arrangement  of  defen- 
*207    dant's  accounts  and  the  execution  of  said  deed,  *for  the 

purpose  of  getting  a  mortgage  executed  to  secure  the 
claims  which  his  father  had  made  upon  said  lands.  I  refused  to 
become  an  attesting  witness  to  said  deed,  first,  because  my  own 
claims  were  recognized  in  it ;  and,  secondly,  that  my  doing  so 
might  operate  to  bind  the  plaintiff  thereto  at  a  future  time,  as 
he  declared  that  he  was  not  satisfied  with  the  arrangements  so 
made." 

The  respondent's  evidence  was  to  the  effect  following:  — 

Mr.  William  Baily,  tenant  in  remainder  of  the  Kilcreene  estate 
expectant  on  the  death  of  Sir  W.  de  Montmorency,  said  he  went 
to  his  house  the  day  after  his  death  and  required  the  title-deeds 
of  that  estate.  The  appellant  and  respondent  were  present.  Both 
agreed  that  all  the  deeds  and  documents  in  the  house  should  be 
sent  on  to  Kilkenny,  to  the  house  of  the  respondent,  to  select  and 
separate  the  deeds  belonging  to  witness  and  appellant,  and  they 
were  sent  on  accordingly.  Witness  added,  that  there  was  a  strong 
report  prevalent  in  the  county  at  the  time  of  Sir  W.  de  Mont- 
morency's death  that  Lord  Crofton  intended  to  claim  his  estates 
at  Upperwood,  as  heir-at-law,  and  to  dispute  the  appellant's  title  ; 
and  Lord  Crofton  told  witness  of  such  his  intention. 

Mr.  James  Cullinan,  a  medical  man,  practising  in  Preshford, 
said  he  attended  Sir  W.  de  Montmorency  professionally  since 
1814  down  to  his  death,  and  was  constant  in  his  attendance  on 
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him  during  the  whole  of  his  last  illness.  The  appellant  wa«  in 
constant  attendance.  Witness  then  went  on  to  state  to  this 
effect: — On  the  day  of  the  interment  of  Sir  William,  while  the 
appellant  and  this  witness,  and  two  or  three  others,  were 
at  dinner  at  Upperwood,  immediately  after  dinner  *  appel-  *  208 
lant  told  witness  that  he  had  determined  on  giving  Cool- 
drina  to  the  respondent,  and  to  employ  him  as  his  agent  and 
receiver  at  the  same  salary  that  his  father  paid  him ;  and 
appellant  desired  witness  to  inform  respondent  of  his  said  inten- 
tion, at  the  same  time  placing  his  hands  on  witness's  shoulder 
and  addressing  the  conversation  to  him  particularly.  To  the  best 
of  witness's  recollection,  Mr.  W.  Mannin  was  one  of  the  persons 
then  present,  and  it  was  on  the  16th  of  April,  1829.  On  the 
17th,  witness  met  the  respondent  as  he  was  going  to  Upperwood, 
and  communicated  to  him  the  said  declaration  and  message,  in 
the  same  or  nearly  the  same  words  used  by  the  appellant,  and 
with  his  authority,  as  witness  conceived.  The  respondent's  reply 
was,  that  he  would  have  nothing  to  do  with  Cooldrina  or  the 
agency  until  he  had  first  put  the  appellant  in  possession  of  his 
property  under  the  will,  for  which  purpose  he  had  then  come 
from  Kilkenny ;  adding,  that  he  was  afraid  to  have  any  thing  to 
do  with  the  appellant,  as  he  was  a  man  not  to  be  depended  on, 
and  that  he  was  apprehensive  of  offending  his  own  friends  by 
connecting  himself  with  the  appellant.  Witness  did  not  give  the 
respondent  any  directions  as  to  the  manner  of  carrying  the  said 
proposal  into  execution.  He  told  the  appellant  in  ten  minutes 
afterwards  that  he  had  delivered  the  message  to  the  respondent ; 
and  in  the  course  of  the  same  day,  after  the  respondent  had  given 
formal  possession  to  the  appellant  of  the  property  left  him  by  the 
will,  by  delivery  of  a  sod  and  twig,  the  appellant  told  witness 
that  he  had  arranged  matters  with  the  respondent,  and  would 
give  him  his  agency.  They  had  a  great  deal  of  conversation 
together  during  the  day,  but  witness  did  not  hear  much  of  it. 
Witness  further  said,  that  there  was  a  report,  before  and 
after  the  death  of  Sir  William  i  *  that  Lord  Crofton,  as  his  *  209 
heir-at-law,  would  dispute  his  will  and  the  appellant's 
title. 

Mr.  Edmond  Smithwick,  brother-in-law  of  the  respondent, 
said  he  was  a  subscribing  vnitness  to  the  deed  of  the  18th  of 
April,  1829.  He  said  Mr.  Mannin  was  another  subscribing  wit- 
ness ;  and  the  deed  was  first  carefully  read  by  the  appellant  in 
presence  of  his  wife  and  of  Mr.  Mannin,  who,  as  witness  believes, 
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also  perused  it,  and  the  subject-matter  was  talked  over  before 
the  deed  was  executed.  Witness  held  out  no  threat  or  induce- 
ment to  the  appellant  to  execute  that  deed.  When  witness  pro- 
duced the  deed  to  the  appellant,  he  requested  him  to  consult  his 
wife,  and  for  both  seriously  to  consider  the  matter  before  execut- 
ing the  deed ;  and  they  both  in  the  presence  of  witness  and  of 
Mr.  Mannin,  expressed  their  great  delight  in  having  it  in  their 
power  to  make  the  said  deed ;  and  the  appellant  added  that  it 
was  the  wish  of  his  late  father  that  he  should  pay  the  respon- 
dent a  compliment  for  his  many  and  long  services. 

Mr.  J.  Maher,  an  attorney  and  partner  of  the  respondent,  said 
he  was  employed  by  him  in  October,  1880,  to  arrange  accounts 
between  him  and  the  appellant,  consisting,  on  the  credit  side, 
of  various  sums  of  money  paid  by  the  respondent  on  account  of 
Sir  W.  de  Montmorency,  after  his  death,  and  on  account  of  the 
appellant  from  that  time  down  to  November,  1830 ;  and  consist- 
ing, on  the  debit  side,  of  moneys  received  by  the  respondent,  as 
well  on  account  of  the  assets  of  Sir  William  as  of  the  rents  and 
profits  of  the  appellant's  estates,  over  which  the  respondent 
acted  as  agent  and  receiver.  There  was  a  final  settlement,  and  not 
a  speedy  and  immediate  settlement,  of  the  said  accounts  in  De- 
cember, 1830,  at  the  house  of  Mr.  Aikeuf  one  of  the  appel- 
*  210  lant's  solicitors,  in  Dublin,  in  the  presence  of  appellant  *and 
respondent.  The  investigation  began  on  the  8th  October, 
1830,  and  did  not  terminate  till  the  end  of  December.  Some  of 
the  items  in  the  account  were  checked  off  by  the  appellant  or  by 
his  solicitors,  Messrs.  Aiken  &  Montgomery,  and  by  his  agent, 
Mr.  Malone,  who  all  attended  the  investigation  as  appellant's 
professional  advisers.  The  original  accounts  and  vouchers  were 
handed  over  to  the  appellant ;  several  deeds  and  papers,  includ- 
ing the  probate  of  the  will  of  Sir  W.  de  Montmorency,  were 
handed  over  by  appellant's  direction  to  his  agent  Malone,  im- 
mediately after  closing  the  settlement  of  the  accounts..  The 
terms  of  the  settlement  were  that  respondent  agreed,  with  a 
view  to  put  an  end  to  all  disputes,  to  accept  bonds  for  2700Z.  in 
satisfaction  of  a  considerable  balance  which  was  found  to  be  due 
to  him  on  foot  of  the  said  accounts,  and  the  appellant  agreed  to 
give  such  bonds,  and  the  parties  were  to  execute  mutual  releases. 
No  one  present  made  any  objection  to  that  arrangement,  but  all 
seemed  greatly  pleased  with  it.  Witness  accordingly  prepared 
a  deed,  which  (the  draft  thereof  having  been  perused  and  altered 
and  then  approved  by  Messrs.  Aiken  &  Montgomery  on  behalf 
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of  the  appellant)  was  executed  by  him  and  the  respondent,  after 
a  covenant  had  been  added  for  securing  the  right  of  Messrs. 
Aiken  &  Montgomery  to  seek  from  the  respondent  costs  due  to 
them  from  Sir  W.  de  Montmorency.  [This  was  the  deed  of  the 
18th  of  December,  1830,  before  stated.] 

Among  the  papers  proved  as  exhibits  on  either  side,  besides 
the  deeds  and  writings  already  stated,  were  the  following :  A 
letter  fix)m  Mr.  Aiken  (partner  of  Mr.  Montgomery),  to  the 
respondent,  dated  Dublin,  April  28,  1829,  in  which  the  writer 
says,  "  I  forward  you  a  schedule  of  such  of  the  title  papers  of 
the  late  Sir  W.  de  Montmorency  as  are  in  our  hands.  I 
find  *  Mr.  Geale,  solicitor  for  Lord  Crofton,  has  taken  out  *  211 
a  copy  of  the  late  recovery  and  deed  leading  the  uses 
thereof.  This  I  mention  to  put  you  on  your  guard."  [This 
letter  was  intended  to  prove  that  Lord  Crofton  was  then  about 
disputing  appellant's  title  to  the  estates.] 

A  letter  from  the  same  to  the  same,  dated  the  13th  of  October, 
1830,  contains  this  passage :  '*  Bring  up,  when  you  come,  the 
conveyance  to  you  of  Cooldrina,  in  which  it  is  said  is  embodied 
a  general  release  as  between  you  and  Mr.  de  Montmorency.  I 
pray  of  you  by  no  means  to  omit  bringing  up  this  deed,  and,  in  a 
word,  all  such  other  deeds,  papers,  &;c.,  as  relate  to  the  accounts, 
which,  I  think,  may  be  yet  amicably  settled."  [The  object  in 
proving  this  exhibit  was  to  show  that  pending  the  settlement  of 
the  accounts,  and  before  the  execution  of  the  deed  of  the  18th 
December,  1830,  the  attention  of  Messrs.  Aiken  &  Montgomery, 
appellant's  solicitors,  had  been  dii*ected  to  the  deed  of  the  18th 
of  April,  1829.] 

A  letter  from  Mr.  Aiken  to  Mr.  Maher,  dated  November  12, 
1830,  was  in  these  terms :  ^^  I  am  authorized  to  say  that  as  Mr. 
Devereux  has  agreed  not  to  bring  forward  or  make  any  other 
charge  against  Mr.  de  Montmorency,  for  any  money  transactions 
or  dealings  which  were  had  or  took  place  between  Mr.  Devereux 
and  the  late  Sir  William,  and  that  the  same  shall  be  for  ever 
done  away  with,  —  that  Mr.  de  Montmorency  will  accede  to  the 
arrangement  proposed  this  evening.  I  therefore  submit  to  you 
diat  an  entire  new  account  should  be  prepared  on  the  part  of 
Mr.  Devereux,  and  be  confined  to  such  money  transactions  and 
dealings  as  took  place  between  Mr.  Devereux  and  Mr.  de  Mont- 
morency since  Sir  William's  death,  which  account,  I  should 
hope,  may  be  made  out,  *  produced,  gone  into,  vouched,  and  *  212 
finally  settled  on  the  meeting  appointed  for  to-morrow. 
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The  draft  of  the  deed  of  December,  1830,  with  this  indorse- 
ment, "  I  approve  of  this  draft  on  behalf  of  W.  de  Montmorency, 
Esq.  —  A.  T.  Montgomery,"  was  also  proved  as  an  exhibit,  as 
well  as  the  deed  itself ;  and  also  the  two  following  letters,  which 
were  referred  to  in  respondent's  answer  as  showing  the  appel- 
lant's acquiescence  in  the  settlement,  and  other  matters  referred 
to  in  the  last  mentioned  deed. 

"  Upperwood,  16th  November,  1831. 

"Dear  Harvey,  —  Mrs.  Darby,  the  widow  of  George  Darby, 
called  on  me  this  morning  for  the  balance  of  an  account  alleged 
by  her  to  be  due  to  her  late  husband,  of  my  father.  By  the  deed 
executed  between  you  and  me,  you  undertook  the  payment  of  all 
debts  due  of  my  late  father,  except  certain  debts  in  and  on  the 
back  of  the  said  deed  excepted,  and  Mrs.  Darby  was  not  amongst 
those  excepted ;  you  will,  therefore,  please  to  let  her  know  that 
I  am  not  her  debtor,  if,  upon  investigation,  any  thing  be  really 
due  to  her. 

"  And  believe  me,  truly  yours,  W.  db  Montmorency." 

«  Upperwood,  14th  October,  1832. 

"  My  dear  Harvey,  —  I  understand  that  some  evil  minded  per- 
son has  told  you  lately  that  I  repented  giving  you  Cooldrina.  I 
can  assure  you  I  never  did  say  so,  nor  neither  did  I  ever  repent 
giving  it  to  you ;  and  whoever  told  you  so,  told  you  a  great  false- 
hood. I  should  feel  sorry  that  you  should  think  for  a  moment 
that  I  should  say  so ;  I  only  wish  that  Cooldrina  was  better  for 
your  sake,  and  I  wish  it  was  able  to  produce  you  ten  times  as 
much  as  it  is. 

"  And  now  believe  me,  my  dear  Harvey,  yours  obliged, 

"  Wm.  de  Montmorency." 

*  213  *  Several  schedules  of  accounts,  referred  to  in  the  plead- 
ings, were  proved  as  exhibits,  including  a  schedule  annexed 
to  the  deed  of  December,  1830,  by  which  it  appeared  that  there 
were  debtd  to  the  amount  of  11,6902.  against  the  estates  left  to 
appellant  by  Sir  W.  de  Montmorency,  and  not  charged  in  the 
accounts  of  the  respondent,  who,  by  the  provisions  of  the  said 
deed,  undertook  to  discharge  all  the  other  debts  against  Sir  Wil- 
liam and  the  estates. 

The  cause  was  heard  in  January,  1837,  by  the  Lord  Chancellor 
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of  Ireland,  who  decreed  that  the  bill  shoiild  be  dismissed,  with- 
out costs,  (a) 

Mr.  Tinney  and  Mr.  Pemberton^  for  the  appellant,  against  that 
decree.  —  The  deed  dated  the  18th  of  April,  1829,  conveying 
away  a  valuable  estate  from  the  appellant  to  his  own  trustee 
and  agent,  was  executed  under  such  circumstances  as  clearly 
entitled  the  appellant  to  call  on  a  Court  of  Equity  to  set  it 
aside,  or  give  him  other  effectual  relief  against  it.  That  was  not 
only  a  transaction  between  principal  and  agent,  cestui  que  trust 
and  trustee,  which  relations  would  of  themselves  be  sufficient  to 
avoid  it,  but  it  was  also  a  transaction  effected  by  fraud  and  undue 
influence  on  the  part  of  the  agent.  The  deed  recited  that  Sir  W. 
de  Montmorency,  immediately  after  the  execution  of  his  will, 
directed  and  requested  the  appellant  to  give  the  respondent  the 
estate ;  a  recital  so  wholly  false,  that  it  was  not  even  attempted  to 
be  proved.  The  deed  was  prepared  by  the  agent  and  trus- 
tee, and  sent  with  *  that  false  recital  to  the  appellant  to  be  *  214 
executed  by  him,  the  day  after  his  father's  funeral,  with  a 
communication  at  the  same  time  amounting  to  a  threat  that  unless 
he  executed  it,  he  should  not  have  the  assistance  of  his  trustee  in 
protecting  himself  against  the  pretended  claim  of  the  heir-at-law 
to  the  estates.  Lord  Crofton  made  no  attempt  to  enforce  the 
claim,  and  the  respondent  well  knew  that  there  was  no  ground 
for  such  a  claim,  but  he  availed  himself  of  the  report  (which 
probably  originated  with  himself,  though  that  is  not  proved)  to 
alarm  the  appellant.  The  deed  of  gift  granted  under  such  cir- 
cumstances of  pressure,  and  without  legal  advice,  could  not  be 
maintained  if  it  stood  by  itself.  Th6n  could  it  be  said  that  sub- 
sequent transactions  set  it  up  and  confirmed  it  ?  In  the  circum- 
stances and  relative  situation  of  the  parties,  no  act  of  the  appellant 
could  give  confirmation  to  the  deed  so  as  to  preclude  him  from 
relief.  The  deed  of  December,  1830,  which  is  relied  on  as  a 
confirmation,  was  itself  voidable  so  far  as  it  purported  to  confirm 
the  former  deed,  and  could  not  be  set  up  as  a  bar  to  the  accounts 
sought  by  the  appellant's  bill.  The  accounts  sought  by  him  are, 
first,  the  agency  accounts  prior  to  the  death  of  Sir  W.  de  Mont- 
morency; secondly,  the  executor's  accounts;  and  thirdly,  the 
accounts  of  the  subsequent  receipts  of  the  rents  of  the  appel- 
lant's estates.    The  prayer  of  the  bill  and  the  statements  in  it 

(a)  The  case  Ib  reported  by  Messrs.  Dmry  &  Walsh,  p.  119. 
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mix  up  the  executor's  accounts  with  the  subsequent  agency 
accounts;  but  although  the  pleadings  are  not  correct  in  point 
of  form,  they  show  enough  generally  to  entitle  the  appellant  to 
relief  on  the  three  heads  of  account.  The  appellant  asks,  in 
addition  to  these  accounts,  to  have  a  reconveyance  of  Cooldrina 
decreed  to  him.     The  respondent  having  abandoned  the  claim 

of  the  annuity  of  200?.,  no  relief  is  asked  as  to  that, 
*215    *  except  that  the  letter  be  given  up,  so  that  there  may 

be  no  room  for  making  any  claim  on  it  hereafter. 

[The  Lord  Chancellor.  —  The  bill  has  allegations  enough  of 
fraud  for  setting  aside  the  deed  of  April,  1829,  but  no  allegations 
of  error  in  the  accounts]. 

Clearly  the  appellant  is  not  entitled  to  set  aside  the  settled 
accounts  without  showing  error  and  falsifying,  and  that  is  not 
attempted.  But  there  was  no  settlement  of  accounts  after  1821, 
nor  any  accounts  at  all  rendered  from  1825  to  the  time  of  the 
testator's  death.  The  deed  of  gift  purports  to  be  in  full  dis- 
charge of  all  accounts,  claims  or  debts  between  Sir  W.  de  Mont- 
morency and  the  respondent;  and  the  pretended  settlement  in 
1830  commenced  with  the  accounts  as  well  of  the  agency  as  of 
the  executorship  from  Sir  William's  death;  but  the  appellant, 
as  residuary  legatee,  was  equally  entitled  to  have  the  accounts 
of  the  rents  received  before  the  testator's  death.  There  is  a 
complete  blank  in  these  accounts  from  1825  to  April,  1829,  yet 
the  deed  of  December,  1830,  witnesses  that  all  accounts,  of  what- 
ever nature  or  kind,  heretofore  or  now  depending  between  the 
parties  in  relation  to  any  dealings  whatsoever,  have  been  and  are 
now  finally  settled,  as  well  those  relating  to  such  dealings  or 
transactions  as  took  place  between  the  respondent  and  Sir  W. 
de  Montmorency,  as  those  between  the  respondent  and  the  ap- 
pellant. That  was  a  false  statement,  and  cannot  be  held  to  bind 
the  appellant.  He  was  forced  to  assent  to  it  by  the  same  pres- 
sure of  circumstances  which  urged  him  to  the  execution  of  the 
deed  of  1829.  The  report  of  Lord  Crof ton's  designs  on  the 
devised  estates ;  the  secret  of  which  the  respondent  pretended 
to  be  in  possession,  and  by  which  the  appellant's  title  to  the 
estates  might  be  disturbed,  and  the  expediency  of  keeping 
*  216  on  terms  with  him,  were  as  powerful  motives  *  for  execut- 
ing the  deed  of  1830  as  they  were  in  obtaining  the  deed 
of  gift.  Besides,  it  is  quite  evident,  from  the  depositions  of 
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Maher,  respondent's  witness  and  partner,  that  it  was  only  on 
settlement  of  the  accounts  that  the  agency  and  appellant's  title- 
deeds  were  to  be  given  up,  so  that  he  was  completely  in  the 
respondent's  power.  The  mortgage  debt  of  10,600Z.  to  the  re- 
spondent's father-in-law,  a  debt  of  1001.  to  his  brother-in-law, 
and  other  debts  to  other  persons,  making  altogether  near  12,0002., 
paralyzed  the  appellant,  a  man  of  weak  mind,  as  the  witness 
Mannin  said,  and  rendered  it  impossible  for  him  either  to  resist 
the  deed  of  1830,  or  to  take  proper  steps  for  rescinding  that  deed 
or  the  deed  of  gift,  until  he  was  able,  out  of  the  rents,  to  free 
himself  from  some  of  his  debts.  The  same  influence  may  sufK- 
ciently  account  for  the  writing  of  the  two  letters  of  November, 
1831,  and  October,  1832,  which  have  been  also  relied  on  as  con- 
firming the  deed  of  December,  1880,  and  as  a  bar  to  the  open- 
ing of  the  accounts  which  that  deed  purported  to  close.  The 
respondent  artfully  deprived  the  appellant  of  the  power  of  giv- 
ing any  explanation  of  those  letters ;  for  although  the  answer 
referred  to  them,  they  were  not  produced  to  the  appellant  nor 
sufficiently  called  to  his  attention  until  the  hearing  of  the  cause. 
In  fact,  it  would  appear,  from  the  whole  conduct  of  the  appel- 
lant, that  he  was  not  only  under  undue  influence  and  pressure, 
but  was  also  ignorant  of  his  right  to  the  accounts  between  the 
respondent  and  Sir  W.  de  Montmorency. 

Mr.  Knight  Bruce  and  Mr,  F.  S.  Goldsmid^  for  the  respondent. 
—  The  accounts  sought  by  the  bill  of  the  rents  received  by  the 
respondent,  as  agent  of  Sir  W.  de  Montmorency,*  were 
partly  settled  in  his  life-time,  *and  settled  accounts  are  *217 
not  to  be  opened  except  on  proof  of  fraud  or  error.  Cham- 
bers V.  Goldwin^  (a)  Horlock  v.  Smith.  (6)  There  is  no  fraud  nor 
error  shown,  or  alleged  even,  in  these  accounts.  But  it  is  said 
that  the  jaccounts  for  the  last  four  years  of  the  life  of  Sir  W. 
de  Montmorency  were  not  furnished  to  him,  nor  examined  prior 
to  the  settlement  of  them  in  1830;  and  that  the  executorship 
accounts  were  not  suf&ciently  vouched.  That  was  not  the  fault 
of  the  respondent,  but  the  wish  of  the  appellant  and  of  those 
who  advised  him.  The  whole  of  the  respondent's  accounts,  as 
agent  and  executor  of  Sir  William,  and  as  agent  of  the  appellant, 
were  submitted  to  him  and  Messrs.  Montgomery  &  Aiken,  his 
solicitors,  and  Mr.  Malone,  his  agent,  also  a  solicitor ;  and,  after 

(a)  9  Yes.  251.  (6)  2  My.  &  Cr.  495. 
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some  investigation,  were  finally  settled  and  closed,  and  all  de- 
mands in  respect  of  them  were  released  by  the  deed  of  Decem- 
ber, 1830.  That  deed  was  deliberately  executed  under  advice 
of  the  appellant's  solicitors,  after  the  arrangement  carried  into 
effect  by  it  had  been  most  carefully  considered  by  them.  It  is 
not  proved,  nor  is  it  true,  that  the  appellant  was  forced  to  exe- 
cute that  deed  by  his  embarrassments :  he  was  not  in  embarrass- 
ment, and  if  he  were,  that  would  not  be  sufficient  reason  for 
setting  aside  the  deed,  unless  upon  proof  that  advantage  was 
taken  of  it.  That  there  was  no  pressure  is  evident  from  the 
respondent's  taking  bonds  for  the  balances  due  to  him,  at  three 
and  five  years.  The  respondent  gave  up  a  claim  of  500Z.  for 
peace  and  to  avoid  litigation;  and  he  also  gave  up  all  his 
vouchers,  which  remain  in  the  hands  of  the  appellant  or  his 
agent ;  so  that,  if  these  accounts  are  to  be  opened,  the  appellant 

is  wholly  without  the  means  of  proving  items  in  them, 
*  218    unless   *  his  oath  may  be   substituted  for  vouchers ;   an 

indulgence  which  was  given  to  a  party  under  similar  cir- 
cumstances in  Morgan  v.  Lewes,  (a)  In  the  case  of  Horlock  v. 
Smithy  before  referred  to,  the  Lord  Chancellor  observes,  "  If  the 
petitioners  obtained  the  papers  from  Messrs.  Goode  upon  the 
supposition  that  the  bill  (of  costs)  was  finally  settled,  intending, 
however,  to  apply  afterwards  for  taxation,  upon  the  ground  of 
Messrs.  Goode's  possession  of  the  papers,  but  concealing  that 
intention  from  Messrs.  Goode,  I  think  they  ought  not  very  easily 
to  be  allowed  to  take  advantage  of  that  circumstance  at  a  future 
time.  It  was  competent  for  them,  if  the  papers  were  necessary 
to  enable  them  to  tax  the  bill,  to  inform  Messrs.  Goode  of  that 
necessity,  &c.  The  petitioners,  however,  obtain  possession  of  the 
papers  from  Messrs.  Goode  without  any  notice,  leaving  them 
under  the  idea  that  they  had  finally  settled  the  account  of  their 
clients;  and  then,  after  Messrs.  Goode  have  parted  with  the 
papers,  which  they  were  entitled  to  retain  imtil  the  bill  should 
have  been  taxed,  the  petitioners  come  here  and  apply  for  a  taxa- 
tion." (6)  So  in  the  present  case,  the  appellant,  after  having 
obtained  all  the  vouchers  from  the  respondent,  then  complains 
that  there  was  no  settlement  of  accounts.  Another  difficulty 
which  the  respondent  would  have  to  contend  with,  in  case  those 
accounts  were  reopened,  arises  from  the  Statute  of  Limitations 
preventing  him  from  making  claims  against  the  respondent  in 

(a)  4  Dow,  29  ;  see  also  Morgan  v.  Evans,  3  CI.  &  Fin.  159. 
(6)  2  My,  &  Cr.  611. 
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respect  of  the  1600Z.  costs  against  Sir  W.  de  Montmorency, 
which  he  gave  up  on  obtaining  the  conveyance  of  Cooldrina,  and 
500Z.  which  he  gave  up  on  the  proposal  of  Messrs.  Montgomery 
&  Aiken,  on  the  settlement  in  December,  1830.  That  set- 
tlement was  not  only  deliberately  concluded  by  the  *  exe-  *  219 
cution  of  the  deed  of  that  date,  but  was  subsequently  and 
repeatedly  confirmed  by  the  appellant,  particularly  by  the  letter 
of  November,  1831,  by  which  he  claims  the  benefit  of  the  settle- 
ment and  deed  which  he  now  seeks  to  set  aside. 

The  conveyance  of  Cooldrina  by  the  deed  of  April,  1829,  was 
the  deliberate,  unsolicited,  and  voluntary  act  of  the  appellant. 
Mannin's  evidence  clearly  supported  the  case  made  by  the  respon- 
dent as  to  that  conveyance,  and  the  only  ground  of  suspicion 
against  it  is  that  the  deed  was  prepared  by  the  respondent  and 
sent  by  his  brother-in-law  for  execution.  That  was  not  sufficient 
to  impeach  the  transaction.  The  evidence  showed  that  no 
improper  influence  was  used;  that  the  appellant  and  his  wife 
deliberated  on  the  act  and  well  understood  what  he  was  doing, 
and  that  he  was  carrying  into  effect  the  intention  of  his  late 
father  and  benefactor.  No  weight  ought  to  be  given  in  this 
matter  to  the  speech  attributed  to  the  respondent,  when  he  was 
introducing  the  appellant  to  his  tenants.  The  rumour  alluded 
to,  of  Lord  Crof ton's  intention,  existed,  and  did  not  originate 
with  the  respondent.  If  he  said  he  possessed  any  secret,  or  if 
he  possessed  any,  he  never  made  any  use  of  it  to  the  prejudice  of 
the  appellant.  But  if  this  conveyance  was  liable  to  be  impeached 
in  1829,  in  considei-ation  of  the  relation  then  existing  between 
the  parties,  it  was  expressly  confirmed  by  the  deed  of  December, 
1830,  although  it  was  then  brought  to  the  attention  of  the  appel- 
lant and  his  solicitors  ,who  on  that  occasion  objected  to  the  clause 
of  confirmation,  but  finding  that  the  respondent  insisted  on  it, 
consented  to  the  appellant's  execution  of  that  deed.  The  gift 
being  the  voluntary  act  of  the  appellant,  and  the  result  of  his 
own  sense  of  right,  duty,  and  bounty,  he  ought  not  now  to  be 
heard  to  impeach  it. 

•  Mr.  Tinney^  in  reply,  said  the  case  of  Hbrlock  v.  Smith   *  220 
had  no  application  to  the  present.     He  would  not  object 
to  such  a  direction  as  was  stated  on  the  other  side  to  have  been 
given  in  the  case  of  Morgan  v.  Lewes,  although  it  was  not  neces- 
sary, inasmuch  as  the  transactions  and  accounts  in  this  case  were 

so  recent,  and  there  was  no  allegation  of  lost  vouchers. 

TOL.  VII.  11  [  161  ] 


*  220  CASES   IN   THE   HOUSE  OF  LORDS. 

In  addition  to  the  cases  already  mentioned,  the  following  were 
also  cited,  viz. :  For  the  appellant,  Hylton  v.  Hylton^  and  Bridg- 
man  v.  Oreen,  2  Ves.  Sen.  647  &  627 ;  ITateh  v.  Hatch^  9  Ves. 
292 ;  Murray  v.  Palmer,  and  Watt  v.  GrovBy  2  Sch.  &  Lef.  472 
&  491 ;  Dunbar  v.  Tredennick,  2  Ball  4;  B.  804-317 ;  Lord  SeUey 
V.  RhoadeB,  2  Sim.  &  Stu.  41  ;  Bowen  v.  Kirwan,  Lloyd  &  Gr., 
Temp.  Sugd.  47,  and  the  cases  mentioned  in  the  note,  p.  65j; 
for  the  respondent.  Earl  of  Chesterfield  v.  Janaen,  and  Hylton  v. 
Hylton,  2  Ves.  Sen.  124  &  547 ;  Harris  v.  Tremenheere,  15  Ves. 
84 ;  Lord  Sehey  v.  Bhoades,  1  Bli.  N.  s.  1 ;  Pratt  v.  Barker,  1 
Sim.  1 ;  8.  c.  on  appeal,  4  Russ.  607  ;  Nicol  v.  FawgrAan,  2  Dow 
&  CI.  420,  and  1  CI.  &  Fin.  49  &  495  ;  and  Hunter  v.  Atkins,  3 
My.  &  K.  118. 

The  Lord  Chancellor.  —  This  case  has  occupied  so  much 
time  in  the  discussion,  and  has  been  discussed  at  such  intervals 
(during  three  days),  that  I  have  liad  opportunities,  since  it  was 
first  opened,  of  carefully  examining  the  whole  of  the  proceedings 
and  the  evidence  on  each  side.  As  the  noble  and  learned  Lord 
present  (Lord  Wynford)  concurs  with  me  as  to  the  course  your 
Lordships  ought  to  adopt,  there  is  no  advantage  in  taking  any 
further  time  to  consider  the  case. 

It  is  very  important,  considering  the  order  that  we  shaU 
*  221  have  to  propose  to  the  House  to  make,  and  for  *  the  benefit 
of  those  who  may  not  be  conversant  with  the  pleadings  in 
Courts  of  Equity,  —  as  the  bar  of  Ireland  are  represented  as  not 
being,  (a)  I  believe  without  any  foundation,  for  I  see  no  ground 
to  suppose  that  the  rules  of  Courts  of  Equity  are  not  attended 
to  there  with  great  fidelity ;  I  believe  that  the  decisions  of  this 
House  and  the  rules  of  Courts  of  Equity  regulate  their  proceed- 
ings ;  but  it  is  very  important  that  all  parties  should  have  their 
attention  called  to  the  various  parts  of  the  case,  that  there  may 
be  no  misunderstanding  as  to  the  grounds  upon  which  this  House 
proceeds  in  affirming  the  judgment  of  the  Court  below. 

The  transactions  of  1829  are  transactions  which  I  cannot  hesi- 
tate for  a  moment  to  say  were  highly  suspicious,  at  least,  and 
such  as,  without  much  more  explanation  of  them  than  has  been 
afforded  by  the  evidence  in  this  case,  could  not  possibly  be  sup- 
ported by  a  Court  of  Equity,  if  complaint  had  been  made  before 

(a)  In  this  and  other  appeals  from  Ireland,  argued  about  the  same  time, 
observations  were  made  at  the  bar  on  the  alleged  want  of  precision  in  equity 
pleadings  there. 
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« 

any  acts  of  confirmation  had  taken  place.  We  find  that  on  the 
14th  of  April,  1829,  the  original  proprietor  of  this  property  died, 
and  we  find  that  so  early  as  the  16th  it  is  stated  that  a  conver- 
sation took  place  in  which  the  plaintiff  (the  appellant)  stated 
that  he  had  determined  to  part  with  the  estate  in  the  way  in 
which  he  afterwards  did.  But  as  early  as  the  18th,  four  days 
only  after  the  death  of  the  testator,  we  find  a  deed  executed  by 
which  an  estate,  part  of  the  property  left  to  the  plaintiff,  is  con- 
veyed over  to  Mr.  Devereux,  who  had  been  the  agent,  and 
who  represented  that  he  had  also  been  the  confidential  law 
adviser  of  the  testator.  We  find  that  that  deed  conveyed 
*  this  estate  in  discharge  of  all  accounts  which  had  been  *  222 
pending  between  the  testator  and  himself.  Now  the  objec- 
tions to  that  transaction  are  very  obvious :  in  the  first  place,  the 
great  haste  with  which  it  was  done  and  the  relative  situation  of  the 
parties,  the  one  the  manager  of  the  property,  perfectly  conversant 
therefore  with  all  circumstances  connected  with  it,  and  who  pro- 
cures this  conveyance  to  himself,  which  professes  to  be  a  settle- 
ment of  all  accounts,  although  it  was  perfectly  impossible,  irom 
the  nature  of  the  case  and  from  the  circumstances  that  took  place, 
that  there  could  have  been  any  examination  of  those  accounts. 
Then  there  is  another  fact,  not  brought  out  very  distinctly  in  the 
evidence,  but,  as  far  as  the  evidence  applies  to  it,  giving  rise  to  a 
strong  suspicion  of  influence  of  a  very  improper  nature  exercised 
by  Devereux  over  the  plaintiff  at  that  time ;  namely,  the  sup- 
posed possession  of  a  secret  by  which,  according  to  the  repre- 
sentations of  the  witnesses,  he  thought  he  had  the  power  of 
depriving  the  plaintiff  of  all  his  estates  ;  some  secret  with  regard 
to  the  title  which,  if  revealed,  would  show  that  the  plaintiff  had 
no  title.  Now  if  that  secret  really  existed,  and  was  used  for  the 
purpose  of  obtaining  the  conveyance  of  the  estate,  it  would  be 
as  gross  a  fraud  and  as  violent  a  breach  of  duty  on  the  part  of 
the  agent,  Devereux,  as  any  thing  that  can  possibly  be  stated. 

The  case  upon  this  point  stands  in  a  very  singular  position, 
and  the  evidence  is  of  a  very  extraordinary  character.  There  is 
no  evidence  of  such  a  representation  having  been  held  out  to  the 
plaintiff.  The  evidence  is  of  a  speech  having  been  made  by  this 
agent  at  a  meeting  of  the  tenants  and  inhabitants  of  the  estates, 
upon  the  plaintiff's  taking  possession  after  the  death  of 
the  testator.  The  agent  is  represented  as  *  having  there  *  223 
stated  publicly  that  he  was  in  possession  of  a  secret,  that 
the  heir-at-law  would  not  succeed,  —  who  evidently  had  been 
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making  some  inquiries,  probably  with  a  view  of  making  some 
claim,  —  the  agent  is  represented  as  having  stated  publicly  that 
he  was  in  possession  of  a  secret  by  which  the  plaintiffs  title 
might  be  defeated,  but  that  that  secret  he  would  keep  to  himself ; 
and  that,  as  he  was  so  fortunate  as  to  succeed  in  all  contests  in 
which  he  was  engaged,  no  danger  could  arise  to  the  plaintiff. 
Two  witnesses  speak  to  having  heard  the  speech  delivered,  and 
another  witness  speaks  to  similar  expressions  having  been  used 
at  different  times.  I  do  not  see  what  possible  motive  there  could 
be,  —  none  has  been  suggested  at  the  bar,  and  I  am  unable  to 
suggest  to  myself  any  possible  motive  for  that  declaration.  If, 
indeed,  there  was  no  foundation  for  it,  of  course,  in  addition  to 
the  objection  of  its  being  a  falsehood,  it  was  a  gratuitous  slur 
upon  the  title  of  the  agent's  employer ;  because,  if  there  was  no 
objection  known  to  him  to  the  plaintiffs  title,  one  cannot  con- 
ceive any  thing  more  absurd,  or  more  injurious  to  the  plaintiffs 
interest,  than  his  agent  proclaiming  that  there  was  an  objection, 
although  nobody  was  likely  to  find  it  out.  On  the  other  hand, 
if  he  was  possessed  of  the  secret  and  nobody  else  knew  it,  one 
cannot  conceive  any  folly  greater  than  to  say  at  a  meeting  of  five 
bundled  persons  that  there  was  an  objection  to  the  title,  leaving 
all  those  persons  to  find  it  out ;  an  objection  which  might  pro- 
bably become  known  to  those  who  might  be  affected,  one  way  or 
another,  by  the  failure  of  the  plaintiffs  title.  However  there  is 
no  distinct  evidence  of  this  having  been  used  as  a  means  of 
obtaining  the  deed,  though  there  are  strong  suspicions  that  it 

might  have  been, 
*  224        *  Now  all  these  circumstances,  although  not  amounting 

to  positive  proof  of  fraud,  yet  are  so  full  of  suspicion,  that, 
considering  the  situation  in  which  the  parties  stood  towards  each 
other,  considering  the  haste  with  which  the  deed  was  prepared 
and  executed,  and  considering  what  was  stated  to  have  passed,  I 
think,  if  the  transactions  had  been  complained  of  within  a  reason- 
able time,  no  Court  of  Equity  could  have  hesitated  in  setting 
aside  these  transactions,  unless  a  very  different  explanation  had 
been  given  of  them  than  that  which  has  been  afforded  in  this  suit. 
But,  however,  it  must  be  observed  that  there  is  no  positive  evi- 
dence of  fraud,  no  distinct  evidence  of  misrepresentation  or  of 
influence  used  by  the  possession  of  the  secret,  although  there  is 
very  strong  suspicion  that  each  of  these  acts  might  have  been 
brought  to  bear  as  means  of  obtaining  the  deed  in  question.  All 
those  facts,  however,  were  of  course  known  or  might  have  been 
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known  to  the  plaintiff  himself,  and  that  which  appears  extremely 
suspicious  upon  the  face  of  the  transactions,  as  they  stand,  might 
have  been  capable  of  explanation,  or  there  might  have  been  a 
knowledge  of  circumstances  which  would  lead  those  who  were 
acquainted  with  all  the  facts  to  a  different  conclusion  from  that 
to  which  they  might  have  been  led  by  the  mere  circumstances 
of  suspicion  to  which  I  have  alluded.  For  instance,  the  plaintiff 
must  have  known  whether  the  supposed  secret  as  to  his  title  was 
or  was  not  used  as  a  means  by  which  the  deed  of  1829  was 
obtained.  He  knew  or  had  the  means  of  knowing,  or  those 
whom  he  employed  had  the  means  of  knowing,  what  was  the 
state  of  the  account  between  the  father  and  Mr.  Devereux ;  and 
if  they  did  not  think  proper  to  use  those  means  in  their  power, 
those  that  suffer  by  their  negligencJe  ought  not  to  be  heard  to 
complain. 

*  The  subsequent  transactions  are  of  a  character  which  *  225 
seem  to  me  to  render  it  perfectly  impossible  for  a  Court  of 
Equity  to  open  the  transaction  of  1829,  if  there  be  such  a  doc- 
trine in  a  Court  of  Equity  as  that  confirmation  will  make  that 
valid  which  in  its  origin  was  voidable,  though  not  void,  upon 
grounds  for  equitable  interference.  This  deed,  executed  in  1829, 
operates  beyond  all  doubt,  as  long  as  it  stands,  as  a  conclusive, 
settlement  of  accounts.  Whether  those  accounts  were  investi- 
gated or  not,  is  not  material  for  the  purpose,  because  the  deed,  so 
long  as  it  stands,  is  a  conclusion  of  all  question  of  account  ante- 
rior to  the  death  of  the  father.  Such  are  the  terms  of  it.  It 
appears  that  so  early  as  the  month  of  October,  1830,  —  whether 
upon  the  application  of  the  plaintiff,  or  whether  by  desire  of  the 
defendant,  is  matter  of  some  doubt  upon  the  evidence,  —  there 
was  a  negotiation  going  on  between  the  defendant  and  the  then 
solicitors  of  the  plaintiff.  The  plaintiff  was  then  represented  by 
Messrs.  Montgomery  &  Aiken ;  Mr.  Maher,  being  the  partner  of 
the  defendant,  was  the  party  negotiating  on  his  part,  and  Mont- 
gomery &  Aiken  were  the  parties  negotiating  on  the  part  of  the 
plaintiff.  It  appears  that  this  was  not  done  in  haste.  There  was 
ample  opportunity  afforded  of  making  inquiry  into  all  the  circum- 
stances that  were  material  to  be  inquired  into  as  to  the  transac- 
tion of  1829.  It  appears  that  the  negotiation  commenced  on  the 
6th  of  October,  1830,  and  the  first  object  was  an  investigation  of 
the  accounts  between  the  defendant  and  the  plaintiff.  In  the 
first  instance  it  does  not  appear  that  the  inquiry  was  confined  to 
accounts  subsequent  to  the  death  of  the  father.     There  was  a 
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general  inquiry  how  matters  stood  between  the  plainti£P  and  the 
defendant;  and  it  is  also  to  be  observed  that  inasmuch 

*  226    *  as  the  plaintiff  was  residuary  legatee  of  the  testator,  any 

item  of  account  as  between  the  defendant  and  the  testator 
would  be  immaterial  in  a  final  settlement  of  accounts  between 
the  defendant  and  the  plaintiff,  because  whatever  the  defendant 
owed  to  the  estate  of  the  testator  would,  under  the  circumstances 
that  have  taken  place,  —  namely,  the  plaintiff  being  residuary  lega- 
tee of  the  testator,  —  be  an  item  of  account  between  the  plaintiff 
and  the  defendant. 

Now,  Mr.  Maher  tells  us  that  in  the  month  of  October,  1 830, 
he,  on  behalf  of  the  defendant,  and  Messrs.  Montgomery  &  Aiken, 
on  the  part  of  the  plaintiff,  came  to  this  investigation  of  the 
accounts ;  and  the  letters,  which  are  extremely  important,  of  the 
18th  of  October  and  the  12th  of  November,  1830,  which  have 
been  relied  upon  in  the  argument  on  behalf  of  the  appellant, 
appear  to  me  to  be  extremely  important  evidence  on  behalf  of  the 
respondent.  Before  these  is  a  letter  of  the  11th  of  October, 
signed  Samuel  Aiken,  one  of  the  parties  acting  for  the  plaintiff. 
He  says  that  Mr.  Maher,  the  person  acting  on  behalf  of  the 
defendant,  "  had  not  been  able  to  come  to  any  conclusion  with 
respect  to  the  accounts."  These,  no  doubt,  are  the  accounts 
between  the  plaintiff  and  the  defendant.  That  leaves  it  ambigu- 
ous, except  that  the  accounts  had  been  the  subject  of  discussion 
between  Aiken  and  Maher.  Then  on  the  13th  of  October,  the 
same  person  writes  to  the  defendant  himself  a  letter,  in  which, 
after  alluding  to  another  matter  with  regard  to  a  mortgage,  he 
says,  "  Bring  up  with  you  the  conveyance  of  the  Cooldrina  estate, 
in  which  it  is  said  is  embodied  a  general  release  as  between 
you  and  the  present  Mr.  de  Montmorency.     I  pray  of  you  by  no 

means  to  omit  bringing  up  this  deed,  and,  in  a  word, 

*  227    all  such  other  deeds,  papers,  and  documents  as  relate  *  to 

the  accounts,  which  I  think  (as  I  heretofore  mentioned) 
may  be  yet  amicably  and  happily  settled,  on  which  occasion 
my  honourable,  honest,  and  kind  offers  shall  not  be  wanting." 
Now  that,  of  course,  must  have  been  done.  There  is  no  evi- 
dence of  its  being  done,  but  he  asks  for  information,  and  we  must 
assume  that  the  deeds  relating  to  the  Cooldrina  estate  were  pro- 
duced, which  it  had  become  material  in  the  investigation  of 
the  accounts  between  the  plaintiff  and  the  defendant  should  be 
brought  up,  in  order  that  Mr.  Aiken,  acting  on  behalf  of  the 
plaintiff,  might  see  how  far  it  was  material  in  that  settlement  of 
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accounts  which  he  was  makmg  on  behalf  of  the  plaintiff,  and 
which  settlement  of  accounts  necessarily  depended  upon  the 
state  of  the  accounts  between  the  defendant  and  the  estate  of  the 
plaintiff's  father.  This,  therefore,  proves  that  the  attention  of 
the  legal  advisers  of  the  plaintiff  was  distinctly  called  to  that 
deed,  which  deed  is  material  for  the  present  purpose,  as  it  oper- 
ates as  a  settlement  of  accounts  up  to  the  death  of  the  father. 

It  appears,  from  the  evidence  of  Mr.  Montgomery,  that  the 
accounts  subsequently  investigated  were  confined  to  the  trans- 
actions after  the  death  of  the  father.  It  naturally  would  be 
so,  unless  those  who  were  then  advising  the  plaintiff  thought 
that  there  was  a  case  for  setting  aside  the  transaction  of  1829, 
because,  from  the  fact  of  the  transaction  of  1829  barring  all 
inquiry  as  to  the  antecedent  accounts,  if  they  had  thought  there 
was  a  case  in  which  it  was  the  interest  of  their  client  to  open 
the  accounts  antecedent  to  1829,  then  was  the  time  when  it 
was  their  bounden  duty  to  inquire  into  the  transaction  of  1829 ; 
and  if  they  thought  there  was  any  case  which  justified  them  in 
advising  the  plaintiff  to  question  those  transactions,  that 
was  the  period  when  proceedings  ought  to  have  *been  *228 
instituted  for  carrying  that  object  into  effect.  Instead  of 
which,  being  furnished  with  a  deed  that  closed  the  transactions 
up  to  the  death  of  the  plaintiff's  father,  his  legal  advisers,  with 
full  knowledge  of  that  deed,  proceed  to  investigate  the  accounts 
subsequent  to  the  death  of  the  father,  making  no  inquiry,  as  far 
as  appears,  as  to  the  antecedent  accounts  as  between  the  plaintiff 
and  the  defendant.  It  cannot  be  supposed  that  they  were  so 
negligent  of  their  duty,  or  so  inattentive  to  the  interests  of  their 
client,  that  they  did  not  inform  themselves  what  was  the  history 
of  that  transaction,  and  what  was  the  nature  of  those  accounts. 
It  was  their  bounden  duty  to  do  so,  and  we  must  presume  that 
they  did  so.  It  is  due  to  professional  men  to  suppose  that  they 
did  attend  to  the  interests  of  their  client,  and  that  they  satisfied 
themselves  that  what  they  were  doing  for  their  client  was  what 
it  was  for  his  interest  to  do. 

In  the  subsequent  history  of  these  transactions,  Mr.  Mont- 
gomery, acting  for  the  plaintiff,  goes  on,  and  a  laborious  investi- 
gation of  the  subsequent  accounts  takes  place.  He  then  tells  us 
that  finding  this  extremely  troublesome,  and  that  it  would  occupy 
a  considerable  time,  he  said,  ^*  If  you  strike  off  5002.  from  the 
account,  that  will  leave  2700Z.  due  from  the  plaintiff  to  Mr. 
Devereux;  that  shall  be  taken  as  the  final  balance."    That  is 
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accepted,  and  I  assume,  as  there  is  nothing  else  to  which  it  could 
refer,  that  that  is  the  proposal  referred  to  in  a  letter  written  by 
Mr.  Aiken,  in  which  he  says,  "  I  am  authorized  to  say  that  as 
Mr.  Devereux  has  agreed  not  to  bring  forward  or  make  any 
charge  against  Mr.  de  Montmorency  for  any  money  transactions 
or  dealings  which  were  had  or  took  place  between  Mr.  Devereux 
and  the  late  Sir  William,  and  that  same  shall  be  for  ever  done 

*  229    away  *  with,  that  he,  Mr.  de  Montmorency,  will  accede  to 

the  arrangement  proposed  this  morning."  Whether  this 
refers  to  that  proposition  of  Mr.  Montgomery  or  any  other  is  not 
material.  The  subsequent  account,  it  is  admitted,  on  all  hands, 
is  not  matter  of  contest  in  this  suit,  but  a  certain  sum  was  agreed 
upon  as  the  final  balance  due  from  the  plainti£F  to  Mr.  Devereux, 
upon  the  assumption  that  the  deed  of  1829  operated  as  a  final 
conclusion  between  the  parties  as  to  all  transactions  anterior  to 
the  death  of  the  father.  Accordingly,  a  deed  was  prepared,  and 
we  have  the  draft ;  and  the  draft  of  the  deed,  in  conformity  with 
that  which  had  been  settled,  states  ^'  that  all  accounts  of  whatso- 
ever nature  or  kind,  heretofore  or  now  pending  between  them,  in 
relation  to  any  dealings  whatsoever,  have  been  and  are  now  finally 
settled,  as  well  those  relating  to  such  dealings  or  transactions  as 
took  place  between  the  said  Harvey  Devereux  and  Sir  William 
de  Montmorency,  baronet ;  and  that,  for  peace  sake,  as  well  as  to 
avoid  litigation  and  expense,  the  said  William  de  Montmorency 
has  agreed  to  secure  to  the  said  Harvey  Devereux  the  principal 
sum  of  2700Z.  in  full,  for  the  balance  due  on  said  accounts,  by 
two  bonds." 

This  was  in  October,  1830,  when  there  had  been  ample  time 
to  review  the  transactions  of  the  preceding  year,  when  there  was 
no  haste  in  the  conclusion  of  the  transaction,  when  the  plaintiff 
had  the  advice  of  the  professional  persons  whose  names  I  have 
mentioned,  when  their  attention  had  been  drawn  to  the  transac- 
tion of  1829 ;  and  assuming  they  were  not  parties  to  any  con- 
spiracy against  their  client,  which  is  not  suggested,  but  that 
they  were  doing  their  duty  towards  the  person  on  whose  behalf 
they  were  acting,  they  had  deliberately  come  to  a  ratification  of 

that  which  had  taken  place  in  the  preceding  year,  and 

*  230    Mr.  Montgomery  *  approves  of  that  draft  on  behalf  of  his 

client.     He  therefore  tells  his  client,  by  that  approval,  "  I 
have  done  my  duty  towards  you,  I  have  investigated  all  the  trans- 
actions which  concern  the  accounts  between  yourself  and  Mr. 
Devereux," — which  necessarily  included  the  transactions  of  the 
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period  anterior  to  the  death  of  the  father,  as  well  as  those  subse- 
quent. "  I  approve  of  this  draft  on  your  behalf,  and  I,  as  your 
legal  adviser,  sanction  your  executing  that  deed," —  which  upon 
the  face  of  it  recites  a  settlement  of  all  accounts,  as  well  those 
anterior  to  the  death  of  the  father  as  subsequent. 

My  Lords,  is  the  transaction  actually  void  in  itself?  If  so, 
there  can  be  no  confirmation  of  a  transaction  void  in  itself.^  But 
a  transaction  voidable  only  from  circumstances  of  suspicion, 
however  strong,  may  undoubtedly  be  confirmed  by  a  subsequent 
deliberate  act  of  the  party,  who  might  originally  probably  have 
succeeded  in  having  it  declared  void.  It  was  subsequently  in- 
vestigated by  the  party's  professional  advisers,  and  with  their 
assistance,  and  with  all  due  deliberation,  he  came  to  the  conclu- 
sion that  it  ought  to  be  confirmed,  and  he  does  confirm  it  by  deed. 
That  deed  contains  a  confirmation,  in  terms,  of  the  conveyance 
of  Cooldrina.  At  the  same  time,  it  must  be  observed  that  it  is 
introduced  into  this  deed  as  an  exception  from  the  undertaking 
to  convey  other  estates.  The  defendant  being  trustee  of  the 
estates,  upon  this  final  settlement  with  the  cestui  que  trusty  hav- 
ing claimed  security  for  what  he  conceived  to  be  due  to  him,  he 
undertakes  to  denude  himself  of  the  trust,  and  to  put  into  pos- 
session of  the  legal  title  that  cestui  que  trusty  for  whom  he  held 
the  legal  estate ;  and  he  therefore  covenants  to  convey  the  estates, 
excepting  that  estate  of  Cooldrina,  and  he  agrees  to  give 
up  the  *  deeds,  except  the  deed  of  Cooldrina.  It  is  not,  *  231 
therefore,  foisted  into  this  deed,  merely  for  the  purpose  of 
confirmation,  but  it  is  a  necessary  exception  out  of  that  covenant 
which  the  defendant  was  called  upon  to  execute  when  he  came 
to  the  final  settlement  between  himself  and  the  plaintiff.  But 
there  is  not  only  a  settlement  of  the  accounts  anterior  to  the 
father's  death,  but  the  conveyance  of  the  estate  is  now  proved 
to  be  brought  under  the  attention  of  the  plaintiff's  legal  advisers, 
and  with  their  concurrence  and  with  their  advice  he  confirms  it. 

My  Lords,  it  would  be  extremely  difficult  under  these  circum- 
stances, if  nothing  more  had  taken  place,  unless  he  had  said, 
*'  You,  Messrs.  Montgomery  &  Aiken,  have  conspired  with  the 
defendant,  and  you  have  imposed  upon  me,  and  induced  me  to 
execute  this  deed  in  confirmation  of  a  prior  transaction,"  —  if 
that  had  been  the  case  he  had  attempted  to  make,  one  could  have 
understood  it ;  but  how  with  the  concun*ence  of  Messrs.  Mont- 

^  See  Shirley  v.  Martin,  3  P.  Wms.  74,  note  ;  Cole  v,  Gibson,  1  Yes.  506, 
507. 
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gomery  &  Aiken,  how  coming  forward  with  them,  and  employ- 
ing  them  as  his  legal  advisers,  he  can  repudiate  this  deed  of  1830 
has  appeared  to  me,  from  the  first,  to  be  a  matter  which  involved 
the  plaintiff  in  a  difficulty  that  was  perfectly  insurmountable. 
But  there  is  another  circumstance  which  proves  that  this  was  not 
done  behind  the  back  of  the  plaintiff  or  without  his  knowledge 
and  concurrence,  but  that  he  was  perfectly  privy  to  what  was 
going  on,  under  the  immediate  direction,  no  doubt,  of  his  legal 
advisers,  but  at  the  same  time  communicated  to  him,  and  his  con- 
currence asked  ;  and  that  is  the  tenor  of  the  subsequent  letters. 
It  is  not  that  any  letters  subsequently  written  can  add  to  the 
validity  of  a  transaction  formally  entered  into,  as  in  that  deed  of 
1830,  but  the  value  of  these  subsequent  letters  is  to  show 

*  232    *  that  the  plaintiff  clearly  understood  what  he  had  done, 

and  that  for  a  considerable  time  after  that  period  he  never 
questioned  the  propriety  of  the  transactions  into  which  he  had 
entered.  On  the  10th  of  November,  1831,  he  is  called  upon, — 
it  being  part  of  the  transaction  of  1830  that  Mr.  Devereux  had 
brought  certain  debts  to  account  in  his  transactions  with  the  tes- 
tator,—  he  was  called  upon  to  show  that  such  investigation  of 
those  transactions  had  taken  place  as  exonerated  him  from  being 
liable  to  the  payment  of  those  debts.  There  were  certain  debts 
excepted,  which  he  had  not  taken  credit  for,  and  other  debts  he 
had  taken  credit  for,  and  was  bound  to  see  to  the  payment  of 
them.  There  is  another  letter  of  the  16th  of  November,  1831, 
written  by  himself  to  the  defendant,  in  terms  not  of  hostility  but 
the  contrary,  and  so  far  consistent  with  the  case  made  by  the 
appellant ;  and  in  this  letter,  which  he  addresses  "  Dear  Harvey," 
he  states  that  he  has  been  called  upon  to  pay  a  debt,  and  he 
states,  "  By  the  deed  executed  between  you  and  me  you  under- 
took the  pajrment  of  all  debts  due  of  my  late  father,  except 
certain  debts  in  and  on  the  back  of  the  said  deed  excepted." 
Therefore  he  tells  him  that  he,  Devereux,  was  to  be  looked  to, 
and  not  the  plaintiff,  for  the  payment  of  that  debt.  Now,  after 
this,  can  it  be  said  that  he  did  not  know  what  he  had  done,  or  that, 
knowing  what  he  had  done,  he  had  no  intention  of  confirming  it  ? 
The  next  letter  is  also  undoubtedly  open  to  the  observation  which 
has  been  made  upon  it ;  it  may  have  arisen  from  the  continued 
pressure  of  Mr.  Devereux  upon  the  plaintiff,  but  there  is  no  such 
thing  proved  at  that  time.     Ttiat  letter  in  terms  recognizes  the 

transactions,  but  it  also  proves  this, — indeed  it  is  apparent 

*  233    upon  the  face  of  the  whole  transaction, — that  *it  was  not 
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merely  in  consideration  of  the  balance  supposed  to  be  due  at 
the  time  of  the  father's  death,  but  that  it  was  partly  on  account 
of  the  settlement  of  the  accounts,  and  partly  stated  to  be  in  con- 
sideration of  a  wish  which  the  plaintiff's  father  had  expressed 
that  he  would  convey  to  Devereux  the  estate  in  question.  He 
says,  ^^  Some  evil-minded  persons  have  told  you  that  I  repented 
giving  you  Cooldiina.  I  can  assure  you  I  never  did  say  so,  nor 
neither  did  I  ever  repent  giving  it  you,  and  whoever  told  you  so 
told  a  great  falsehood." 

My  Lords,  that  brings  the  history  of  the  case  down  to  October, 
1832.  Then  there  is  a  transaction  which  has  been  adverted  to, 
and  which  is  in  evidence,  of  a  later  date,  namely,  the  transaction 
of  April,  1833 ;  because  here  we  find  the  plaintiff  and  the  defend- 
ant in  opposition  to  each  other.  Mr.  Maher,  the  partner  of  Mr. 
Devereux,  brings  an  action  for  a  bill  of  costs.  That  is  not  a  very 
friendly  proceeding,  and  it  was  not  likely  therefore  that  under 
those  circumstances  there  should  be  any  very  kindly  feeling 
between  the  parties.  Nor  was  it  very  likely  that  the  plaintiff 
should  be  then  acting  in  what  he  did  under  any  influence  of  fear 
as  to  what  the  defendant  might  do  with  regard  to  the  title  of  the 
estate.  It  might  have  been  a  very  improper  proceeding,  and 
certainly  was  a  very  improper  proceeding  on  the  part  of  the 
plaintifiiB  in  the  action,  because  they  were  then  claiming  costs  due 
to  them  from  the  plaintiff's  father,  which  had  been  the  subject  of 
arrangement  long  before,  and  their  title  to  which  they  had  deliber- 
ately relinquished.  But  who  is  it  that  sets  up  the  benefit  of  the 
settlement  of  1829  ?  The  plaintiff  himself.  He  says,  "  You  are 
calling  upon  me  to  pay  costs,  which  costs,  by  the  transaction 
of  1829,  you  have  waived  all  title  to."  *  He  is  the  party  *  234 
who  in  1833  was  claiming  the  benefit  of  this  arrangement. 
Whatever  ambiguity  there  may  be  in  the  language  of  Mr.  Maher's 
deposition,  the  result,  as  I  understand  it,  is,  that  the  plaintiff, 
then  defendant,  set  up  this  defence  and  got  the  benefit  of  this 
defence,  and  he  was  accordingly  protected  from  all  costs  incurred 
in  the  lifetime  of  his  father,  and  due  from  the  father  to  Mr. 
Devereux  and  Mr.  Maher. 

Whatever  costs  there  might  be  due  to  Mr.  Maher  individually 
is  not  the  subject  of  the  claim  of  Mr.  Devereux,  but  so  far  as 
regarded  the  costs  due  to  the  partnership  of  Devereux  and 
Maher,  the  plaintiff  got  the  benefit  of  that  defence.  Having  set 
up  the  arrangement  of  1829,  which  he  now  impeaches,  he  got  the 
benefit  of  it,  and  was  relieved  from  the  costs  incurred  in  the  life- 
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time  of  his  father.  That  took  place  in  1832,  and  nothing  more 
is  heard  of  this  complaint  of  the  transaction  of  1829  until  a  bill 
is  filed  in  1835. 

My  Lords,  having  gone  through  the  history  of  this  transaction, 
and  shortly  called  your  attention  to  the  periods  at  which  the  cir- 
cumstances of  the  case  must  have  been  matter  of  investigation  by 
the  plaintiff,  and  the  mode  in  which  upon  those  occasions  he 
has  dealt  with  those  facts,  showing  that  from  1829,  in  every 
subsequent  transaction,  he  has  recognized  what  had  then  taken 
place,  that  he  'has  confirmed  and  acted  upon  it  in  the  years 
1831,  1832,  and  1833,  and  never  complained  of  it  till  1835 ; 
it  appears  to  me,  that  although  the  transaction  was  question- 
able in  its  origin  and  suspicious  in  its  commencement,  it  is  not 
now  capable  of  being  complained  of,  and  that  therefore  it  will 
be  the  duty  of  your  Lordships  to  confirm  the  decision  of  the 
Court  below. 

The  Court,  below  dismissed  the  bill  without  costs,  and  I 
think  it  did  so  rightly;  because,  however  transactions 
*  235  *  may  be  confirmed,  if  they  have  their  origin  in  circum- 
stances so  suspicious,  as  between  a  client  and  a  solicitor, 
as  these  transactions  were  in  their  origin,  I  think  that  if  the  solic- 
itor or  agent  ultimately  escapes,  by  confirmation  on  the  part  of 
his  client,  in  preventing  these  ti-ansactions  from  being  entirely 
set  aside,  he  never  can  complain  of  being  put  to  the  cost  of  having 
them  investigated.  The  same  ground,  therefore,  which  induces 
me  to  think  that  the  Court  below  did  rightly  in  dismissing  the 
bill  without  costs,  induces  me  to  submit  to  your  Lordships  that 
this  decree  should  be  affirmed,  but  that  it  should  be  affirmed 
without  costs. 

There  is  one  other  part  of  the  case  to  which  I  wish  to  call  the 
attention  of  the  counsel  for  the  appellant,  which  is  to  that  letter 
undertaking  to  pay  a  salary  of  200Z,  a  year.  It  does  not  appear 
that  that  now  is  of  any  value  to  the  parties.  Whatever,  there- 
fore, your  Lordships  may  think  right  to  do  with  reference  to  that 
letter,  would  not  make  any  difference  as  to  the  costs.  At  the 
same  time,  it  is  a  contract  which,  under  these  circumstances, 
undoubtedly  ought  never  to  have  been  taken.  It  appears  to  have 
been  left  in  the  hands  of  Mr.  Devereux ;  and  if  the  plaintiff 
therefore  requires  it,  I  will  submit  to  your  Lordships  that  the 
decree  should  direct  the  document  to  be  delivered  up.  It  can 
make  no  difference  as  to  the  costs  below,  or  as  to  the  costs  here. 
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Lord  Wynpord.  —  My  noble  and  learned  friend  has  gone  so 
fully  into  this  case,  that  it  is  scarcely  necessary  for  me  to  say 
more  than  that  I  concur  with  him.  I  will,  however,  trouble 
your  Lordships  with  one  or  two  observations.  There  is  no  dis- 
pute here  as  to  any  question  of  law ;  there  is  no  doubt  that  the 
transaction  did  not  render  the  deed  altogether  void,  but 
merely  *  voidable,  and  being  voidable,  it  may  certainly  be  *  236 
confirmed  by  what  took  place  afterwards.  If  the  deed  of 
1829  was  executed  (which  probably  there  may  be  some  reason  to 
suspect)  under  the  supposition  that  the  defendant  was  in  pos- 
session of  some  secret  which  he  might  use  for  the  purpose  of 
defeating  the  plaintiff's  title  to  the  estate,  a  fear  of  that  sort 
arising  from  a  threat  on  the  part  of  the  defendant  would  invali- 
date any  transaction  that  took  place  under  the  influence  of  that 
fear.  I  would  state,  however,  that  there  is  no  evidence  of  any 
threat  on  the  part  of  the  defendant  to  make  use  of  any  knowledge 
which  he  might  possess  for  the  purpose  of  injuring  the  plaintiff. 
On  the  contrary,  it  is  admitted  on  all  sides  that,  although  it  is 
said  by  some  of  the  witnesses  that  he  boasted  that  he  was  in  pos- 
session of  this  secret,  he  uniformly  said  that  he  would  keep  it 
within  his  own  breast,  and  that  he  would  never  use  it  to  injure 
the  plaintiff. 

My  noble  and  learned  friend  has  stated  that  upon  another 
occasion,  besides  what  took  place  at  the  bonfire  meeting,  he 
alluded  to  this  secret.  What  he  said  at  the  bonfire  meeting  is, 
as  it  is  represented  on  the  part  of  the  plaintiff,  very  extraordinary, 
and  it  is  scarcely  possible  to  believe  that  it  can  be  true.  It  is 
material  to  observe  that  the  defendant  gives  a  very  different 
account  of  what  he  said  at  the  bonfire  meeting.  On  the  part  of 
the  plaintiff  it  is  stated  that  the  defendant  said  he  could  at  any 
time,  by  disclosing  the  secret,  defeat  the  plaintiff's  title.  What 
could  possibly  have  induced  him  to  say  any  such  thing  one  cannot 
conceive ;  but  according  to  his  own  account,  what  he  did  say  is 
very  different  from  what  he  is  represented  to  have  said  by  the 
evidence  given  on  the  part  of  the  plaintiff ;  for  he  states  in  his 
answer,  that  what  he  did  say  was,  that  it  would  be  useless 
for  my  Lord  Crofton  *  to  bring  forward  his  claim  as  heir-  *  237 
at-law,  as  he  was  in  a  condition  to  disprove  that  claim. 
Now,  if  he  said  that,  certainly  it  was  sufficient  to  produce  the 
effect  which  he  says  he  intended  to  produce,  to  prevail  upon  the 
tenants  of  this  estate  not  to  be  frightened  at  any  claim  set  up  by 
Lord  Crofton.     But  notwithstanding  this,  unquestionably  what 
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my  noble  and  learned  friend  has  said  is  very  true, — that  on  the 
very  day  of  the  funeral  of  Sir  William  de  Montmorency,  some- 
thing, at  least  very  indelicate,  was  said  oa  the  part  of  the  plain- 
tiff, if  not  exciting  very  great  suspicion  in  this  affair,  of  his 
endeavouring  to  get  possession  of  this  estate  conveyed  to  him, 
and  also  as  himself  being  the  attorney  who  was  to  prepare  the 
deed  himself,  and  writing  that  very  extraordinary  letter  by  which 
200L  a  year  was  to  be  secured  to  himself:  and  I  quite  agree  with 
my  noble  and  learned  friend,  that  if  proceedings  had  been  insti- 
tuted to  set  aside  this  deed, — the  deed  which  followed  upon  that 
letter,  —  it  seems  to  me  impossible  that  that  deed,  or  that  that 
letter  securing  the  200Z.  a  year,  could  possibly  have  stood ;  there- 
fore, I  say,  if  the  transaction  had  ended  with  the  deed  executed 
in  1829,  it  appears  to  me  it  could  have  been  set  aside. 

But  the  question  is,  has  that  deed,  which  was  only  voidable, 
been  confirmed  by  that  which  has  subsequently  occurred  ?  Now 
the  deed  of  1830  is  certainly  a  direct  confirmation  of  it,  as  strong 
a  confirmation  as  it  is  possible  to  be.  In  that  deed  it  is  stipulated 
that  all  securities  belonging  to  Sir  William's  property  should  be 
delivered  up,  except  the  deeds  relating  to  the  estate  of  Cooldrina- 
Why  were  they  not  delivered  up  ?  Because  the  estate  of  Cool- 
drina,  by  the  deed  of  1829,  had  been  conveyed  by  the  plaintiff  to 

the  defendant.     It  would,  therefore,  have  been  improper 
*  238    to  deliver  up  *  those  deeds,  because  those  deeds  were  the 

muniments  of  the  property  which  had  by  the  previous 
transaction,  so  confirmed  by  this,  become  the  property  of  the 
plaintiff.  But  this  is  not  all ;  then  follow  two  letters  in  1831  and 
1832,  and  the  subsequent  transaction  in  1833.  By  the  first  of 
those  letters  he  claims  to  take  advantage  of  this  very  deed  which 
he  now  attempts  to  set  aside  ;  and  then  in  the  second  letter,  in 
1832,  he  says  he  never,  since  the  execution  of  the  deed  of  1829, 
had  said  one  word  to  the  effect  that  that  deed  had  been  improperly 
obtained,  —  quite  the  contrary ;  he  never  thought  of  it ;  and  that 
that  man  must  have  spoken  falsely  who  had  ever  conveyed  to  the 
mind  of  the  defendant  the  idea  that  he  ever  thought  that  deed 
void.  Now,  it  strikes  me  that,  supposing  an  undue  impression  to 
be  created  in  a  man's  mind,  it  is  often  difficult  to  prove  the  pre- 
cise time  when  that  improper  impression  was  got  rid  of.  But  a 
circumstance  had  taken  place  before  the  writing  of  either  of  these 
letters,  which  clearly  showed  that  impression  must  have  been  got 
rid  of  before  that  time.  Both  these  parties  were  desirous  of 
putting  an  end  to  tife  connection  with  regard  to  the  agency  of  the 
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estates.  Now,  if  that  impression  had  continued  in  the  mind  of 
the  plaintiff,  that  the  defendant  was  in  a  condition  to  take  that 
estate  from  him,  or  to  enable  any  one  to  take  that  estate  from 
him,  whenever  he  thought  proper,  would  he  not  upon  any  terms 
whatever  have  kept  this  person  still  in  his  employment  ?  But  it 
appears  that  the  one  was  desirous  of  quitting  the  employment, 
and  that  the  employer  was  desirous  of  getting  rid  of  him.  Now, 
this  clearly  shows  that  all  fear  on  the  part  of  the  plaintiff  must 
have  been  got  rid  of  at  that  time ;  yet  after  this  he  writes  the 
two  letters  which  your  Lordships  have  heard.  Therefore, 
whatever  suspicion  there  may  be  *with  respect  to  that  *239 
which  took  place  in  1830,  as  to  the  continuance  of  this  fear 
as  to  the  title  to  the  estate,  it  is  clear  that  that  impression  must 
have  been  got  rid  of  before  the  writing  of  either  of  the  letters  in 
1831  or  1832 ;  for  before  either  of  those  letters  were  written,  all 
connection  whatever  had  been  terminated  between  the  plaintiff 
and  the  defendant. 

But  I  must  say,  with  respect  to  the  deed  of  1830,  it  seems  to 
me  that  if  that  deed  were  to  be  set  aside,  as  was  very  properly 
said  by  one  of  the  counsel  at  the  bar,  I  do  not  know  what  deed  is 
to  stand.  There  is  no  paii^icular  error  pointed  out ;  matters  were 
investigated  before  this  deed  was  executed.  There  was  no  want 
of  legal  assistance ;  it  seems  to  me,  on  the  contrary,  that  if  there 
was  any  thing  to  complain  of,  there  were  rather  too  many  present. 
There  was  a  great  number  of  attorneys  present ;  some  concerned 
for  one  party,  and  some  concerned  for  another ;  and  it  is  posi- 
tively sworn,  that  all  parts  of  the  transaction  were  minutely  and 
thoroughly  investigated  before  the  deed  was  executed.  It  appears 
to  me  that  if  this  were  to  be  set  aside,  no  transactions  which  take 
place  between  man  and  man  could  be  considered  as  final,  but 
parties  must  be  for  ever  exposed  to  have  transactions  ripped  up 
in  a  Court  of  Equity,  if  these  accounts  are  not  to  be  considered 
as  closed  under  this  agreement,  which  took  place  in  1829.  I 
therefore  agree  with  my  noble  and  learned  friend  that  the  decree 
of  the  Lord  Chancellor  of  Ireland,  in  every  part,  ought  to  be 
affirmed.  It  is  undoubtedly  the  practice,  that  when  an  appeal  is 
made  against  a  decree,  and  the  judgment  of  the  Court  below  is 
affirmed,  that  appeal  ought  to  be  dismissed  with  costs.  But  I 
think,  with  my  noble  and  learned  friend,  that  this  case  forms  an 
exception  to  that  general  rule ;  that  there  is  so  much  to 
blame  in  *  the  conduct  of  the  defendant  in  the  beginning  *  240 
and  up  to  the  year  1830,  that  the  plaintiff  was  lawfully 
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justified  in  appealing  to  the  Court  of  Chancery  in  Ireland,  and 
even  in  coming  to  this  House  to  have  the  matter  thoroughly 
investigated.  Under  these  circumstances,  it  appears  to  me  that 
it  would  be  hard  and  unjust  to  visit  such  a  plaintiff,  who  is  acting 
under  such  circumstances,  with  costs.  I  therefore  concur  in 
thinking  that  this  appeal  should  be  dismissed,  without  costs. 

With  respect  to  that  instrument  to  which  reference  has  been 
made,  undoubtedly  it  ought  to  be  given  up,  though  it  was  dis- 
tinctly stated,  as  I  understood,  on  both  sides  at  the  bar,  that  that 
instrument  —  wretched  instrument  as  it  is  —  was  not  intended  to 
be  carried  into  execution.  I  am  glad  that  the  party  had  so  much 
modesty  and  moderation  as  never  to  attempt  to  carry  it  into  execu- 
tion. It  never  has  been  executed.  Nothing  has  been  attempted 
to  be  obtained  upon  it,  but  the  party  is  afraid  that  there  may  be 
bounds  to  that  moderation,  and  that  the  period  may  come  when 
he  may  be  in  danger  of  being  called  upon  for  the  payment  of  that 
sum  of  200Z.  per  annum ;  and  it  is  certainly  extremely  proper  that 
he  should  have  full  secuiity  against  any  danger  of  that  sort. 

The  Lord  Chancellor.  — The  decree  will  be  varied  by  direct- 
ing the  letter  of  April,  1829,  to  be  delivered  up  to  the  appellant, 
and  that  in  all  other  respects  the  decree  be  affirmed,  without 
costs. 

Ordered  accordingly. 


♦241  *  GIBSON  V.  ROSS  and  Others. 

1840. 

Adam  Gibson,  late  Teacher  of  Latin  and  other  )    . 

Languages  in  the  Royal  Academy  of  Tain   .  J  4P;^^"«^^- 
Hugh  Ross,  Esq.,  Preses,  and  Others,  the  Man-  )  -^ 

agers  and  Directors  of  the  said  Academy     .  J       *^^^  ^ 

Corporation  jSchooL 

The  roles  of  law  applicable  to  the  managers  of  a  pnblic  establishment  do  not 
apply  to  one  formed  and  maintained  from  private  funds,  though  it  may  be 
formed  and  maintained  under  a  royal  charter  of  incorporation. 
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The  appointment  to  an  office  in  a  private  establishment  is  not,  therefore, 
necessarily  an  appointment  ad  vitam  aut  culpum^  but  depends  in  each 
instance  on  the  particular  circumstances  under  which  it  was  made. 

March  2. 

The  respondents  were  the  managers  or  directors  of  the  acad- 
emy of  Tain,  in  Ross-shire,  an  institution  established  and  sup- 
ported b  J  private  contribution ;  and  the  question  at  issue  regarded 
the  right  or  power  of  the  respondents,  as  directors,  to  remove 
one  of  the  teachers  of  the  name  of  Gibson  (the  appellant). 

The  want  of  any  preparatory  institution  for  purposes  of  edu- 
cation, had  formerly  occasioned  much  inconvenience  in  the  north 
of  Scotland.  Hence,  the  plan  of  an  academy  at  Tain  was  pro- 
jected, and  at  once  met  with  the  highest  encouragement.  A 
leading  part,  in  originating  and  carrying  through  the  measure, 
was  taken  by  Lord  Seaforth  and  Lord  Reay ;  and  these  noblemen 
were  cordially  supported  by  the  most  opulent  and  influential 
classes  of  the  community.  Subscriptions,  to  a  considerable 
amount,  were  speedily  obtained;  a  large  plot  of  ground  was 
gratuitously  presented  to  the  promoters  of  the  scheme ; 
•  and  in  May,  1809,  a  royal  charter  was  obtained,  embody-  *  242 
ing  the  managers  or  directors  into  a  corporation,  with  a 
right  of  perpetuity  and  succession,  and  all  the  customary  legal 
privileges  incident  to  a  society  so  constituted. 

Throughout  the  district  of  country  which  was  expected  to  be 
benefited  by  this  institution,  there  were  regular  parochial  schools, 
and  in  the  towns,  burghal  schools,  or,  as  they  are  called,  gram- 
mar-schools;  being  all  public  institutions  of  ancient  standing, 
subject  to  special  rules,  and  governed,  in  their  whole  economy, 
by  the  statute  and  common  law  of  the  land. 

The  charter  declares  the  object  and  purposes  of  the  society  to 
be  the  foundation  and  endowment  of  an  academy  for  the  instruc- 
tion of  youth  within  the  burgh  of  Tain ;  and  it  proceeds  to  con- 
stitute and  incorporate  certain  individuals  and  heads  of  public 
bodies,  to  the  number  of  twenty-one,  with  thirteen  persons  to 
be  elected,  besides  every  subscriber  to  the  amount  of  502.,  and 
the  heir-male  of  subscribers  to  the  amount  of  lOOL,  into  one 
body,  politic  or  corporate,  by  the  name  and  title  of  the  ^^  Man- 
agers and  Directors  of  the  Tain  Academy,"  who  are  empowered 
to  conduct  the  whole  business  and  affairs  of  the  institution. 

By  this  name  and  title,  those  persons  are  empowered  to  buy, 
take,  hold,  and  enjoy  lands,  tenements  and  hereditaments,  goods, 
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chattels,  donations,  and  legacies,  to  sue,  plead,  and  defend,  and  to 
be  sued,  impleaded,  and  defended  in  any  Courts  of  Justice ;  and 
farther,  "  to  appoint  treasurers,  stewards,  factors,  cashiers,  and 
other  necessary  officers,  for  them  to  act,  and  to  have  and  use  a 
common  seal,  and  the  same  to  change  from  time  to  time,  as  shall 
seem  expedient  to  the  said  incorporation ;  and  otherwise,  and  in 
all  other  things,  to  act  and  do  as  is  permitted  by  law,  and 

•  243    as  is  *  usual  in  the  case  of  persons  incorporated,  and  with 

all  the  privileges  incident  to  such  incorporations." 
There  is  a  power  of  making  by-laws,  given  by  a  clause  which 
confers  on  the  subscribers,  being  members  of  the  corporation, 
and  their  successors,  "full  power  to  make  such  other  and  so 
many  by-laws,  regulations,  rules  and  orders,  as  they,  or  the 
majority  of  them  present  at  such  meetings,  shall  judge  proper 
and  think  necessary  for  the  better  government  and  direction  of 
the  said  academy.  And  the  said  regulations  herein  above  recited, 
as  well  as  the  by-laws,  regulations,  rules  and  orders  to  be  made 
in  future,  or  any  of  them,  to  alter  and  annul,  as  they  the  mem- 
bers of  the  said  incorporation  so  assembled,  or  the  major  part  of 
them  present,  shall  deem  proper  and  requisite :  provided  always, 
that  when  any  new  by-law,  or  any  alteration  in  any  of  the  then 
existing  by-laws,  shall  be  intended  to  be  made  at  any  such  annual 
meeting  as  aforesaid,  notice  of  such  intention  shall  be  inserted 
in  one  or  more  of  the  London  evening  newspapers,  and  in  one 
or  more  of  the  Edinburgh  newspapers,  one  month  at  the  least 
previous  to  the  day  of  such  meeting.  And  we  will  and  direct 
that  all  by-laws,  regulations,  rules  and  orders,  made  as  aforesaid, 
shall,  until  altered,  be  duly  observed  and  kept,  provided  that  the 
same  are  noways  contrary  to  the  laws  of  the  realm,  and  the  gen- 
eral purport  and  meaning  of  our  said  charter  and  letters-patent." 
The  charter  bears  date  in  1809,  and  the  first  advertisement  for 
teachers  was  published  in  the  newspapers  in  August,  1812.  The 
advertisement  set  forth,  generally,  the  nature  of  the  new  estab- 
lishment, as  having  been  erected  by  private  contributions.  **  A 
royal  charter  (it  was  stated). was  obtained,  constituting  the 

*  244    directors  of  the  academy  a  body  corporate,  *  with  power 

to  appoint  all  the  teachers,  and  to  enact  by-laws,  for  the 
internal  regulation  of  the  academy." 

Various  persons  came  forward  and  offered  themselves  as  can- 
didates for  the  different  situations  of  teachers  in  the  academy. 
But,  in  the  mean  time,  some  alterations  were  judged  necessary 
by  the  directors  to  be  made  upon  the  rules  introduced  by  the 
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charter,  and  some  additional  provisions  as  to  the  hours  of  attend- 
ance, school  fees,  and  periodical  examinations,  and  other  snch 
matters  not  referred  to  in  the  charter.  Accordingly,  a  draft  of 
these  by-laws  and  regulations  was  produced  to  a  meeting  of  the 
directors,  held  on  the  13th  of  October,  1812,  and  considered 
by  them.  The  directors  approved  of  them  as  they  stood,  and 
adopted  them  as  interim  regulations,  but  referred  the  question  as 
to  their  final  adoption  to  a  general  meeting  to  be  held  in  April. 

The  first  of  these  proposed  by-laws  declared  that  "  in  the  elec- 
tion of  teachers,  the  directors  are  to  be  guided  by  a  regard  to  the 
character  and  abilities  of  the  candidates,  as  certified  by  the  tes- 
timonials of  competent  and  respectable  judges;  and  for  this 
purpose,  the  directors  shall,  if  they  think  it  necessary,  request 
some  of  the  professors  of  any  of  the  Scottish  Universities  to 
examine  the  candidates,  and  report  their  judgment  of  their  re- 
spective qualifications." 

In  conducting  the  election,  the  directors  determined,  in  the  first 
place,  merely  to  designate  by  ballot  such  persons  as  should  be 
approved  of,  but  to  make  their  election  dependent  on  the  result 
of  an  examination  or  trial  to  be  undergone  by  them,  in  presence 
of  Principal  Baird  and  two  professors  of  the  University  of  Edin- 
burgh, and  also  on  their  express  agreement  to  be  bound  by  the 
charter  and  by-laws. 

Accordingly,  the  teachers  being  balloted  for  at  the  gen- 
eral meeting  of  the  directors,  which  was  held  on  *  the  16th    *  245 
December,  1812,  the  appellant  was,  on  that  occasion,  chosen 
among  others.    The  same  meeting  took  into  consideration  the  pro- 
posed by-laws  which  had  been  previously  adopted  ad  interim^  and 
in  which  certain  alterations  were  then  made ;  but  with  these  alter- 
ations they  were  declared  to  be  the  fixed  rules  and  regulations 
for  the  government  and  management  of  the  institution,  and  it 
was  expressly  provided  that  the  different  teachers  should  be  sub- 
ject to  them.     Accordingly,  the  minutes,  after  setting  forth  the 
election  of  the  different  teachers,  and  among  others,  that  of  the 
appellant,  proceed  as  follows:   ''The  meeting  request  of  their 
secretary  to  inform  the  different  gentlemen  above  mentioned,  of 
their  election  by  this  meeting,  and  to  direct  them  to  proceed 
forthwith  to  Edinburgh,  for  the  purpose  of  their  undergoing  an 
examination  of  their  knowledge  and  abilities  by  the  professors 
of  the  College  there ;  and  also  to  inform  them  that,  if  found 
qualified,  they  are  severally  to  enter  on  the  duties  of  their  office, 
against  the  15th  day  of  February  next ;  in  which  event  they  are 
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hereby  found  entitled  to  all  the  fees  and  emoluments  of  their 
different  situations  respectively,  as  the  same  are  fixed  by  the 
directors  and  herein  after  inserted ;  but  subject  always  to  the  rules 
and  regulations  adopted  by  the  directors  for  the  government  and 
management  of  the  institution,  as  well  as  the  by-laws  which  the 
directors  have  laid  down  for  the  internal  regulation  of  the  insti- 
tution." 

The  following  stood  as  the  second  of  these  rules  :  ^^  In  case  it 
shall  be  found  necessary  to  discontinue  any  of  the  teachers,  which 
can  only  be  done  by  a  special  meeting  of  the  directors  regularly 
called  for  the  purpose  by  their  preses  for  the  time  being,  it  is 
understood  and  declared  that  such  teacher  shall  receive 
*246  three  *  months*  previous  notice  of  such  intention,  before 
his  services  are  declared  at  an  end ;  and  in  the  event  of 
any  of  the  teachers  wishing  to  leave  the  institution  of  his  own 
accord,  such  teacher  shall  be  obliged  to  give  three  months'  pre- 
vious notice  to  the  pre$e8  of  the  directors." 

In  like  manner,  by  the  seventh  regulation,  it  was  provided, 
"  That  if  any  of  the  teachers  shall  be  found,  after  due  inquiry 
by  the  directors,  to  be  uni^ccessful,  or,  in  other  respects,  un- 
worthy of  the  trust  reposed  in  him,  it  shall  be  always  competent 
to  the  directors  to  deprive  such  a  teacher  of  his  office,  and  of  all 
the  emoluments  connected  with  it." 

The  academy  was  formally  opened  on  the  16th  Februaiy,  1813, 
at  a  general  meeting  of  the  directors,  attended  by  a  number  of 
the  subscribers,  and  at  which  all  the  persons  elected  teachers, 
and  among  the  rest  the  appellant,  were  present,  having  success- 
fully gone  through  the  trial  at  Edinburgh.  The  preses  of  the 
meeting  then  stated  to  them  the  different  by-laws  and  regula- 
tions, ^^  which  the  managers  and  directors  had,  in  the  mean  time, 
thought  it  necessary  to  make  for  their  regulation  and  government. 
That  if  they  thought  it  proper,  the  clerk  would  furnish  them 
with  copies  of  what  they  might  require,  which  they  might  con- 
sider at  leisure,  until  the  general  meeting  upon  the  30th  day  of 
April  next ;  and  if  they  thought  any  thing  could  be  altered  or 
added,  for  the  better  government  of  the  academy,  the  meeting  of 
that  day  would  consider  of  it,  and  would  do  in  the  matter  as 
they  saw  cause." 

Copies  of  the  proposed  by-laws,  including  the  articles  above 

quoted,  were  then,  at  their  special  request,  furnished  to  the 

teachers,   and   were   fully  and   maturely  considered   by   them. 

The  result    of  their    deliberations  was  communicated  to  the 
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directors  in  a  long  *  letter,  in  which  they  commented    *  247 
upon  several  of  the  laws,  but  passed  over  article  2d,  in 
regard  to  the  dismissal  of  teachers,  without  any  observation  or 
notice  whatever. 

The  final  meeting  of  subscribers  was  held  on  the  30th  of  April, 
1813,  when  "  the  letter  of  the  teachers  was  considered,  and  the 
subscribers,  in  general  meeting  assembled,  having  carefully  gone 
over  the  same,  with  the  rector  and  masters'  remarks,  they  have 
unanimously  adopted  the  following  regulations,  which  they  direct 
and  appoint  to  be  the  standing  regulations  of  the  Tain  Royal 
Academy,  until  cause  shall  be  shown  to  any  future  general  meet* 
ing  for  any  alteration." 

Among  these  regulations,  the  rule  above  quoted  as  article  2d 
was  sanctioned  and  universally  agreed  to,  without  the  alteration 
of  a  word. 

The  appellant  did  not  appear  to  have  been  successful  in  his 
teaching ;  and  in  1834  a  number  of  heads  of  families  and  leading 
people  in  Tain  and  its  vicinity  united  together,  and  invited  a 
young  man,  qualified  to  teach  Latin  and  French,  to  settle  with 
that  view  in  Tain,  engaging,  besides  the  school  fees,  to  contribute 
such  a  sum  among  themselves  as,  upon  the  whole,  would  ensure 
him  a  respectable  income. 

The  appellant's  school  suffered  severely  from  this  circumstance. 
The  committee  who  examined  the  school  in  July,  1834,  after 
mentioning  the  appearance  of  the  scholars  under  examination, 
made  the  following  statement :  "  The  committee  cannot,  how- 
ever, close  their  report  without  expressing  their  deep  regret  at 
finding  no  more  than  four  scholars  in  the  Latin  department." 
This  number  was  afterwards  withdrawn,  and  for  several  ses- 
sions past  the  appellant  had  not  been  attended  by  one  single 
scholar. 

The  directors  met  again  on  the  20th  November,  *1834,  *  248 
and  their  minutes  of  that  date  contain  the  following  entry : 
**  The  directors  find,  with  much  regret,  that  the  classical  depart- 
ment, under  charge  of  Mr.  Gibson,  is  entirely  deserted ;  not  a 
single  pupil  has  been  this  session  intrusted  to  him,  in  any  one  of 
the  various  languages  which  it  belongs  to  him  to  teach.  As  the 
guardians  of  the  institution,  they  cannot  permit  this  state  of  mat- 
ters to  continue  longer.  The  directoi-s  conclude  that  the  deser- 
tion of  his  classes  is  in  consequence  of  Mr.  Gibson  having  lost 
the  confidence  of  the  public ;  for  in  the  immediate  neighbour- 
hood of  his  class-room,  Mr.  Mackenzie,  of  Inverness,  has  recently 
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opened  a  school  for  Latin  and  the  other  learned  languages ; 
and  with  nothing  but  his  character,  talents,  and  industry  to 
recommend  him,  is  very  numerously  attended.  To  prevent  the 
destruction  of  the  class,  by  continuing  an  individual  whose  very 
incumbency  prevents  the  attendance  of  even  a  single  pupil,  the 
directors  consider  it  their  duty  to  recommend  to  their  preses  to  # 
caU  a  meeting,  in  terms  of  the  charter  and  by-laws,  to  consider 
whether  Mr.  Gibson's  services  shall  be  dispensed  with ;  and  do 
so  accordingly." 

Accordingly,  that  meeting  was  held  on  the  28th  August,  1835, 
and  ended  in  an  unanimous  resolution  dismissing  the  appellant 
from  the  institution. 

Against  that  resolution  the  appellant  complained  by  bill  of 
suspension,  and  maintained  that  he  held  his  office,  like  that  of  a 
parochial  or  burghal  school-master,  ad  vitam  aut  culparrty  and 
could  not  be  removed,  unless  for  sufficient  and  relevant  cause 
duly  proved  against  him. 

The  respondents  contended,  upon  the  terms  of  the  charter  and 

by-laws,  to  which  the  appellant  and  all  the  teachers  were 

*  249    parties,  and  by  which  they  had  *  bound  themselves,  that 

the  appellant  was  removable  at   pleasure,  and  that  the 

directors  had  the  full  power  to  dismiss  him  when  they  should 

judge  that  measure  necessary. 

On  the  28th  December,  1835,  Lord  Balgray  pronounced  an 
interlocutor,  refusing  the  bill  and  recalling  the  interdict ;  reserv- 
ing, however,  the  right  of  the  appellant  to  claim  from  the  respon- 
dents any  arrears  of  salary  to  which  he  might  be  advised  that  he 
was  entitled. 

The  appellant  then  presented  a  second  bill,  which,  on  being 
advised  with  answers,  was  dismissed  by  Lord  Cockburn,  with  a 
note,  declaring  that  the  Lord  Ordinary  was  of  opinion  that  the 
respondents  had  power  to  terminate  their  connection  with  the 
suspender,  and  that  they  exercised  this  power  regularly. 

The  appellant  reclaimed  to  the  Court  against  the  above  judg- 
ment, and  then  brought  forward  the  objection  that,  according 
to  the  terms  of  the  charter,  the  manner  of  proceeding  adopted  by 
the  directors  was  irregular.  On  this  objection  the  Lords  recalled 
the  interlocutor,  and  remitted  to  the  Lord  Ordinary  to  pass  the 
bill. 

The  bill  was  accordingly  passed,  and  the  case  brought  into 
Court  in  the  ordinary  form.    It  came  before  Lord  Jeffrey  as 
[182] 


GIBSON  V.  ROSS.  *  249 

Ordinary;  and  his  Lordship  sustained  the  technical  objections, 
holding  the  proceedings  to  be  irregular. 

The  respondents,  in  anticipation  of  this  result,  called  other 
meetings,  and  proceeded,  step  by  step,  in  the  most  regular  man- 
ner. The  last  of  these  meetings  took  place  on  the  10th  of 
August,  1837,  when  the  appellant  was  in  form  dismissed. 

Against  this  sentence  of  dismissal  the  appellant  again 
complained  to  the  Court  of  Session  by  bill  of  *  suspension,  *  250 
which  came  before  Lord  Jeffrey,  as  Lord  Ordinary,  by 
whom  it  was  reported  for  the  opinion  of  the  Inner  House ;  and 
on  the  22d  of  December,  1887,  the  Lords  there  pronounced  a 
judgment  recalling  the  interdict,  and  sustaining  the  right  of  the 
directors  to  dismiss  the  master  of  the  academy.  This  was  the 
judgment  now  brought  before  the  House  on  appeal. 

The  Lord  Advocate  (^RutherforcT)^  for  the  appellant.  —  There 
have  been  two  dismissals  in  consequence  of  the  resolution  of  1835, 
which  were  stopped  as  being  contrary  to  law.  Then  there  was 
one  in  1837,  the  objection  to  which  is,  that  it  was  one  made  after 
an  interdict.  These  dismissals  cannot  be  sustained.  The  Court 
below  was  not  unanimous  in  the  decision  in  favour  of  the  respon- 
dents. Lord  Jeffrey  and  the  Lord  Justice  Clerk  both  thought 
that  inquiry  was  necessary  previous  to  dismissal.  The  question 
is  whether  the  directors  of  an  institution  of  this  kind,  being  a 
Toluntary  one,  have  a  right  to  remove  from  his  ofiSce  a  master 
who  has  been  once  lawfully  appointed ;  in  other  words,  whether 
such  an  office  is  for  life  or  only  during  pleasure.  It  is  clear  that 
the  office  was  not  one  held  during  pleasure ;  it  is  a  burgh  school, 
instituted  for  the  benefit  of  the  burgh.  The  Magistrates  of  Mon- 
trose V.  Strahan  (a)  laid  down  the  doctrine  that  the  being  admit- 
ted to  a  school  simply,  and  not  expressly  during  pleasure  nor  ad 
vitam^  gives  to  the  person  admitted  a  right  to  his  office  for  life  or 
until  fault  proved  against  him.  A  similar  doctrine  was  adopted 
in  the  case  of  Kempt  v.  The  Magistrates  of  Irvine.  (6)  There  it 
was  held  that  where  a  person  had  been  admitted  to  an 
office,  *and  served  for  several  years,  though  originally  *251 
elected  for  one  year  only,  he  could  not  afterwards  be 
removed  arbitrarily,  or  without  just  cause  assigned  and  proved. 

[The  Lord  Chancellor.  —  What  schools  were  they  ?] 

(a)  Monr.  13118. 

(6)  Morr.  13136  ;  and  see  the  case  of  Hastie,  Morr.  13132. 
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Thej  may  be  considered  as  endowed  schools.  But  that  fact 
makes  no  difference  in  the  case.  The  feeling  of  the  law  is  so  strong 
in  favour  of  making  an  office  to  be  held  for  life,  that  where  the 
original  appointment  is  for  one  year  only,  if  the  party  serves  for 
several  years  his  office  becomes  held  by  him  on  a  life  tenure. 
That  principle  was  adopted  in  this  House  in  the  case  of  the 
town-clerk  of  Annan.  Then  comes  the  case  of  the  directors  of 
the  school,  of  Ayr,  (a)  where  it  was  distinctly  held  in  a  case  of 
this  sort  that  a  cause  of  dismissal  must  be  shown.  In  that  case 
a  cause  of  dismissal  was  shown,  and  the  dismissal  was  therefore 
held  to  be  good.  The  case  of  the  directors  of  the  Inverness 
school  (6)  is  even  more  in  point.  This  is  not  a  voluntary  asso- 
ciation, but  is  one  that  exists  under  a  charter.  The  trustees 
have,  it  is  true,  a  right  to  dismiss  the  master,  but  they  must  do 
so  on  a  proper  ground.  How  can  the  dismissal  in  this  case  be 
supported,  while  the  decisions  already  referred  to  stand  unques- 
tioned ?  In  MoBon  v.  Scott  (<?)  the  Court  admitted  the  right 
as  it  was  exercised  here,  but  that  was  because  that  particular 
school  was  entirely  a  private  school.  That  is  not  the  case  here, 
and  these  directors  are  therefore  bound  to  show  a  valid  necessity 
for  the  discontinuance  of  the  teacher.  The  Inverness  case  says, 
"  on  a  proper  ground  ;"  here  the  word  "  necessity"  is  used,  but 
the  expressions  mean  the  same  thing.  The  grounds  of  the  dis- 
missal must  be  stated.  If  the  directors  contend  that  they 
*  252  may  under  *  their  by-laws  dismiss  the  master  at  pleasure, 
their  claim  is  contrary  to  the  laws  of  Scotland,  and  they 
cannot  pass  any  law  or  regulation  giving  to  themselves  such  an 
illegal  power.  But  supposing  that  they  have  the  power  to  pass 
such  a  law,  then  it  is  submitted  that  the  law  passed  in  this  ease 
is  null  and  void,  as  it  was  passed  without  the  required  notice  ; 
no  advertisements,  such  as  are  required  by  the  law,  having  been 
published.  The  interlocutor  must  be  reversed.  It  ought  to 
have  passed  the  bill,  in  order  that  there  might  be  a  full  inquiry 
in  the  Court  below. 

Mr.  Anderson,  on  the  same  side. — The  trustees  here  claim  an 
arbitrary  power,  which  it  is  clear  the  law  will  not  concede  to 
them. 

[The  Lord  Chancellor. —  Suppose  that  there  had  been  no 

(a)  4  Shaw  &  D.  63.  (b)  14  Shaw  &  D.  714,  n. 

(c)  Fac.  Coll.  23  Jan.,  1836. 
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charter  in  this  case,  hut  it  had  heen  a  mere  private  school,  could 
not  the  trustees  have  dismissed  the  master  ?  And  if  so,  does 
the  mere  act  of  incorporation  make  this  difference  in  the  rights 
of  the  parties  ?] 

In  a  private  school  the  dismissal  might  possibly  take  place* 
Such  a  school  would  be  endowed  by  private  individuals  from 
their  private  funds,  and  they  might  regulate  the  provision  they 
would  give  the  master,  and  the  conditions  under  which  he  was 
to  receive  it.  But  that  is  a  thing  totally  different  from  a  public 
school,  where  the  public  have  an  interest,  and  where  they  have 
to  examine  into  the  administration  of  the  foundation  funds.  The 
school  here  is  a  public  school.  It  is  established  for  a  great  public 
purpose,  and  the  managers  and  directors  of  it  have  had  their 
powers  conferred  on  them  by  the  subscribers  for  the  piupose  of 
promoting  the  object  of  the  public  utility,  which  was  the  cause 
of  the  creation  of  the  institution.  If  there  is  not  this 
difference  between  strictly  *  private  establishments  and  *253 
institutions  of  a  different  kind,  even  borough  and  parish 
schools  would  be  made  subject  to  the  caprice  of  the  trustees. 
The  numerous  cases  on  this  subject  have  settled  that  that  course 
shall  not  be  applicable  to  them. 

[The  Lord  Chancellor. — Have  you  any  case  in  which  the  line 
has  been  drawn  between  those  privately  endowed  schools  which 
have  been  incorporated,  and  those  which  have  not  been  incor* 
porated  ?] 

There  is  no  case  of  that  kind,  unless  the  contest  between  the 
case  of  Mason  v.  Scott,  and  the  Inverness  case,  can  be  considered 
as  establishing  that  line  of  distinction. 

[The  Lord  Chancellor. — The  question  depends  entirely  on 
the  terms  of  the  charter.  In  that  case  there  had  been  certain 
conditions  established,  by  which  the  right  to  dismiss  was  restricted 
to  a  case  where  there  were  proper  grounds.] 

The  principle  is  clear,  but  was  not  carried  out  in  Mason  v. 
JScott,  simply  because  that  case  was  one  of  a  merely  private  school. 

The  Attomet/' General  and  Sir  W.  Follett  appeared  for  the 
respondents,  but  were  not  called  on  to  argue  the  case. 
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The  Lord  Chancellor. — My  Lords,  I  should  be  inclined  to 
take  that  course  which  would  enable  the  parties  to  go  on  with 
the  ^uit,  if  I  thought  that  I  could  properly  do  so.  But  if  your 
Lordships  have  no  doubt,  on  the  appellant's  own  statement,  that 
the  Court  below  has  come  to  a  correct  conclusion,  it  would  be 
an  injustice  to  permit  the  parties  to  engage  in  further  litigation. 
This  case  is  that  of  an  appointment  to  the  mastership  of  a  school, 
and  of  the  right  claimed  by  the  school  trustees  to  dismiss  from 
that  appointment.  Certain  individuals  who  had  determined  on 
establishing  a  school,  having  met  together,  thought  it  would 

*  254    be  *  for  the  advantage  of  the  object  they  had  a  view,  that 

they  should  obtain  a  charter  of  incorporation  for  them- 
selves and  for  those  who  might  afterwards  come  in  their  place. 
But  the  whole  matter  was  of  a  private  nature.  Its  object  was  to 
provide  funds,  and  those  were  to  be  considered  members  of  this 
voluntary  body,  incorporated  by  the  Crown,  who  should  con- 
tribute to  the  support  of  the  school.  It  has  been  decided  that 
where  individuals  establish  a  school,  to  be  maintained  from  pri- 
vate funds,  the  regulations  under  which  public  schools  are  con- 
ducted, are  not  to  be  deemed  applicable  to  them.  A  public 
school-master  is  a  public  ofiScer,  and  as  such  he  cannot  be  dis- 
missed without  an  assigned  and  sufiScient  cause.  But  it  is  clear 
that  in  the  case  of  a  private  trust  this  rule  does  not  apply.  That 
is  a  clear  and  well  settled  principle  of  law.  Then  arises  another 
question,  namely,  one  relating  to  the  effect  of  an  incorporation. 
I  asked,  in  the  course  of  the  argument,  whether  there  was  any 
line  of  distinction  drawn  between  the  case  of  a  private  establish- 
ment, the  members  of  which  had  been  incoi-porated,  and  a  case 
in  which  no  such  incorporation  had  taken  place ;  and  I  could  not 
find  that  any  such  distinction  had  ever  been  adopted.  If  so, 
then  I  am  sure  that  your  Lordships  would  not  for  the  first  time 
introduce  such  a  distinction :  nothing  could  more  disturb  the 
arrangements  of  a  private  establishment  than  that  a  subordinate 
officer  in  it  should  be  considered  to  have  a  fee  in  his  office.  It 
is  incumbent  on  a  person  who  claims  such  an  advantage,  to  show 
that  it  properly  belongs  to  him.  Now  there  are  many  cases  in 
which  it  would  be  highly  inexpedient  for  the  interest  of  a  body 
like  these  trustees  that  a  man  should  continue  in  his  situation, 

though  it  might  be  difficult  to  show  a  legal  ground  for  his 

*  255    removal.     He  may  be  *  unsuccessful  in  the  discharge  of 

his  duties ;  he  may  have  great  abilities,  but  yet  be  unable 
effectually  to  exert  them  in  the  instruction  of  his  pupils.     This 
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might  be  a  great  evil  to  an  institution  of  this  nature,  and  jet  it 
might  not  amount  to  a  cause  which  in  a  Court  of  Justice  would 
justify  the  dismissal  of  the  master.  At  the  same  time,  it  must  be 
admitted  that  the  circumstance  I  have  mentioned  would  form  a 
good  ground  for  desiring  the  master's  dismissal.  But  the  same 
rules  are  not  established  in  private  as  in'pjuiblic  schools,  and  there 
is  no  case  to  show  that  the  mere  incorporation  of  the  trustees  of 
a  private  establishment  subjects  them  to  the  same  rules  as  those 
which  affect  public  establishments.  It  is  now  material  to  refer 
to  this  charter ;  for  your  Lordships  may  be  of  opinion  that  it  is 
not  necessary  to  establish  a  general  rule,  but  that  the  case  may  be 
determined  on  the  words  of  this  particular  charter.  What,  then, 
are  these  words?  The  power  given  to  these  trustees  is  very 
large.  They  are  to  have  a  common  seal,  and  full  power  to 
appoint  their  successors.  So  far  from  the  charter  limiting  the 
power  of  the  corporation,  the  trustees  have  the  most  unlimited 
discretion  vested  in  them  to  make  rules  and  regulations  for  the 
better  government  of  the  academy. 

[The  Lord  Chancellor  here  referred  to  the  terms  of  the  char- 
ter ;  see  p.  242-3,  supra.'} 

The  powers  given  to  them  are  therefore  as  ample  as  language 
can  convey.  It  appears,  too,  that  the  appellant  was  aware  of 
these  powers ;  for  there  had  been  previously  communicated  to 
him  certain  minutes  of  the  directors,  of  the  16th  of  December, 
1812,  and  amongst  others  he  was  informed  of  the  by-laws  which 
they  had  framed  for  the  regulation  of  the  school. 

[Here  his  Lordship  referred  to  the  by-laws,  and  to  the  notifi- 
cation of  them  given  to  the  teachers  on  their  election.] 

*  These  were  communicated  to  the  present  appellant  *  256 
previous  to  his  acceptance  of  office.  It  seems  to  me  to  be 
immaterial,  these  facts  being  established,  to  inquire  whether  the 
by-laws  were  advertised  in  the  papers  or  not,  for  he  accepted 
office  under  the  terms  of  the  proposed  law  which  was  afterwards 
regularly  enacted  on  the  80th  of  April.  When  it  is  found  that 
the  charter  itself  left  the  manc^ers  of  this  institution  at  liberty 
to  make  such  laws  as  they  might  think  fit,  and  when  it  is  found 
that  by  the  laws  they  have  made  they  have  limited  the  powers 
which  the  charter  gave  them,  —  that  they  have  confined  their 

[187] 


*  256  CASES  IN  THE  HOUSE  OP  LORDS. 

own  powers  as  to  the  discontinuance  from  employment  of  any  of 
the  teachers  to  cases  where  they  may  think  such  discontinuance 
necessary,  which  opinion  of  necessity  is  to  be  declared  under 
certain  circumstances  and  in  a  certain  manner,  —  I  cannot  find  a 
ground  for  saying  that  they  have  exceeded  the  limits  of  the 
authority  which  they  lawfully  possess.  This  act  of  the  trustees, 
indeed,  gives  a  protection  to  those  who  may  happen  to  be 
appointed,  who  can  only  be  discontinued  on  notice,  and  on  a 
meeting  being  held  to  regulate  the  proceedings  for  that  purpose, 
and  if  it  should  be  found  necessary :  found  necessary  for  what  ? 
Is  it  possible  that  any  other  persons  could  have  a  right  to  judge 
of  this  necessity  but  those  who  made  the  appointment  and  settled 
the  rules  under  which  it  should  be  held  ?  We  cannot  doubt  that 
the  law  would  enable  them  to  give  judgment  on  that.  It  was 
originally  introduced  for  that  purpose,  and  the  observations  of 
Lord  Jeffrey  apply  to  that  matter.  Remarking  on  the  difference 
between  the  interim  law  of  the  16th  December,  1812,  and  that 
which  was  finally  adopted  on  the  30th  of  April  following,  he 
says,  "  in  the  former  it  is  provided  that  a  teacher  may  be 
*  257  removed  not  only  if  found  on  inquiry  by  the  *  directors  to 
be  unworthy  of  trust,  but  also  if  he  be  unsuccessful ; 
whereas  in  the  latter  he  is  only  to  be  dealt  with  in  case  it  shall 
be  found  necessary."  The  language  varies,  but  the  sense  is  the 
same.  It  is  by  law  part  of  the  contract  between  the  directors 
and  the  master,  and  is,  in  fact,  a  restriction  on  the  power  which 
the  directors  have  a  right  to  exercise.  Under  these  circum- 
stances, the  teacher  becomes  a  teacher  in  this  academy ;  and  at  a 
meeting  regularly  convened,  the  directors  determined,  in  a  way 
into  which  your  Lordships  cannot  now  inquire,  that  the  sei-vices 
of  Mr.  Gibson  should  be  discontinued.  If  they  had  the  legal 
right  to  do  that,  your  Lordships  cannot  interfere  with  their  exer- 
cise of  that  right.  There  are  in  the  case  circumstances  stated 
which  appear  to  be  matters  of  hardship  on  the  appellant;  but 
they  are  only  part  of  the  narrative  of  the  case,  for  there  is  no 
evidence  of  them  laid  before  you.  The  question  now  simplv  is 
whether  the  right  which  the  directors  claimed  to  exercise  at 'the 
regular  meeting  of  this  body,  was  a  right  which  they  had  author- 
ity to  exercise  ?  The  case  does  not  in  my  mind  show  any  ground 
to  doubt  that  they  had  this  legal  authority.  It  is  clearly  estab- 
lished that  a  private  society  would  have  the  right  to  dismiss  a 
master,  and  there  is  no  difference  here  between  these  parties  and 
any  other  private  society,  except  that  these  parties  are  incor- 
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porated.  If  the  charter  of  incorporation  imposes  any  restrictions 
on  them,  they  would  by  the  acceptance  of  it  be  considered  to 
enter  into  a  contract  with  the  CroWn  to  exercise  their  authority 
subject  to  those  restrictions.  That  was  the  Inverness  case,  (a) 
in  which  it  was  held  that  the  party  could  not  be  dismissed 
without  a  good  reason  being  given  for  his  dismissal.  *  The  *  258 
case  there  showed  what  was  the  reason  assigned.  Then 
in  a  case  of  that  kind  there  must  be  some  jurisdiction  to  deter- 
mine whether  the  reasons  on  which  they  acted  were  valid  or  not. 
But  here  that  is  not  so,  for  the  trustees  have  reserved  to  them- 
selves an  unqualified  power  of  judging  of  the  necessity,  and  the 
appellant  has  accepted  the  office  acquainted  with  and  assenting 
to  that  reservation. 

The  cases  of  parish  schools  seem  to  be  admitted  to  have  no 
application  to  the  present.  It  is  said  indeed  that  this  must  be 
considered  as  a  public  school,  because  it  has  been  incorporated. 
But,  as  i£  seems  to  me,  the  mere  fact  of  the  incorporation  by 
charter  does  not  distinguish  this  institution  from  a  private  school. 
The  Inverness  case  is  the  only  one  which  is  supposed  to  have  any 
application  to  the  present ;  but  there  the  charter  expressly  limited 
the  powers  of  the  persons  whom  it  incorporated.  In  consequence 
of  the  restrictions  there  imposed,  the  Court  of  Session  said  that 
that  Court  must  judge  of  the  exercise  of  the  powers  of  the  trus- 
tees, and  of  the  reasons  given  for  the  exercise  of  those  powers 
in  any  particular  case.  No  such  restriction  exists  here,  and  con- 
sequently no  such  reason  for  the  interference  of  the  Court  can 
be  alleged.  Though  there  is  not  any  case  exactly  in  point  with 
the  present,  yet  the  Ayr  case  (b)  is  in  some  respects  similar.  In 
that  case  there  was  an  incorporation,  and  there  certain  rules  were 
laid  down  under  which  the  directors  were  at  liberty  to  dismiss 
the  master.  Certain  rules  had  also  been  laid  down  with  respect 
to  his  appointment.  One  great  question  in  that  case  was,  whether 
the  master  who  had  been  secondly  appointed,  came  into  office 
under  the  same  terms  as  those  which  had  regulated  the 
appointment  of  his  predecessor ;  and  it  was  considered  *  that  *  259 
he  did  so.  In  that  school  the  duties  of  the  master  were 
so  far  of  a  public  nature  that  it  was  held  not  competent  for  those 
who  had  the  management  of  the  school  to  alter  the  tenure  of  the 
master's  office,  and  to  confer  it  only  during  pleasure.  It  was 
held  there  that  cause  must  be  shown  for  the  dismissal,  but  that, 

(a)  14  Shaw  &  D.  714,  n.  (b)  4  Shaw  &  D.  63. 
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independently  of  that,  the  master  there  came  in  under  the  con- 
ditions which  had  been  imposed  on  his  predecessor.  According 
to  the  rule  in  several  of  these  cases,  the  directors  could  not  put 
this  restriction  on  him,  if  the  office  was  a  public  office.  But  I 
think  it  cannot  be  said  here  to  be  a  public  office.  The  mere  fact 
of  the  incorporation  of  the  subscribers  does  not  give  it  that 
character.  Then  the  case  of  Mclbou  y.  Scott  having  established 
that,  in  a  private  charity,  the  rules  applicable  to  a  public  estab- 
lishment should  not  be  applied ;  and  there  being  here  nothing  but 
an  act  of  incorporation,  which,  in  my  opinion,  does  not  make  any 
difference  in  the  nature  of  the  institution;  and  there  being  no 
case  stated  to  induce  your  Lordships  to  doubt  that  the  directors 
had,  by  the  constitution  of  this  school,  the  right  to  dismiss  the 
master,  —  I  cannot  advise  you  in  favour  of  the  present  appeal. 
Three  of  the  Judges  at  the  time  of  the  argument,  one  of  them 
being  the  Lord  President,  thought  that  this  bill  ought  to  be  per- 
mitted to  be  passed ;  but  they  did  not  express  any  deci(fed  opinion 
on  the  ultimate  merits  of  the  case.  The  Lord  President  pro- 
ceeded on  what  had  taken  place  before  ;  but  that  does  not  appear 
to  me  to  be  a  legal  ground  for  decision.  There  had  been  con- 
siderable error  in  the  former  proceedings.  The  question  now  is, 
whether  what  was  done  by  the  trustees  was  rightly  done.  From 
the  fact  of  the  earlier  proceedings  having  been  founded  in  error, 

there  does  not  appear  to  me  any  ground  on  which  the 
*  260    Court  *  ought  to  take  them   into   consideration.     It  is, 

therefore,  unnecessary  that  your  Lordships'  time  should  be 
occupied  further  with  this  discussion,  unless  tlie  respondents 
should  ask  for  liberty  to  say  something  on  the  subject  of  costs. 
As  advised  at  present,  I  should  say  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed,  but  not  with  costs. 

Sir  W.  Follett^  on  the  part  of  the  respondents,  disclaimed  any 
wish  to  address  the  House  on  the  subject  of  costs. 

The   appeal  was  then  dismissed,  and   the  interlocutor  com- 
plained of  was  affirmed,  without  costs. 
[190] 


BEID  V.  BAXTEB.  *  261 


♦REID  V.  BAXTER  and  Others.  *261 

1840. 

John  Reid Appellant. 

Isaac  Baxter  and  Others Re9pondenU,(a) 

Deeds^  JExecution  of, 

A  person  labotuing  under  great  defectiveness  of  vision,  though  not  absolutely 
incapable  of  writing,'  may,  if  he  pleases,  execute  a  deed  by  the  interven- 
tion of  notaries,  and  such  execution  will  be  good  under  the  Scotch  Acts  of 
1540  and  1579. 

March  12,  16,  10. 

This  was  a  sutntnons  for  reduction  of  a  trust  disposition  and 
settlement,  and  two  codicils  thereto,  executed  by  the  appellant's 
father  in  the  following  manner :  "  At  the  special  request  of  the 
within  designed  John  Reid,  who,  from  a  defect  of  sight,  or  dim- 
ness of  vision,  cannot  see  to  read  or  write  clearly,  as  he  asserts, 
and  being  desirous  to  execute  the  foregoing  deed  in  a  valid  form, 
so  as  to  exclude  challenges  on  the  head  of  blindness  or  defect  of 
sight ;  therefore  we,  John  Drysdale  and  James  M'Hardy,  notaries- 
public,  and  conotaries  in  the  premises,  subscribe  the  same  for  him, 
he  having,  in  token  of  his  authority,  touched  our  pens  respectively, 
and  authorized  us  to  do  so ;  the  said  deed  having  been  previously 
read  over  and  explained  to  the  said  John  Reid,  in  presence  of  us 
and  the  four  subscribing  witnesses ;  and  the  said  deed  is  accord- 
ingly not  subscribed  at  all  by  the  said  John  Reid,  pretended 
granter  thereof."     The  ground  of  challenge  was,  that  the  deed 
had  not  been  executed  in  conformity  with  the  provisions  of  two 
Scotch  statutes,  the  first  of  which,  passed  in  1540,  enacted, 
"  That  no  faith  be  given  in  time  coming  to  any  obligation, 
bond,  *or  other  writing,  under  seal,  without  the  subscrip-    *262 
tion  of  him  that  owns  the  same,  and  witnesses ;  or  else, 
if  the  paiiiy  cannot  write,  with  the  subscription  of  one  notary 
thereto."     The  second  Act,  passed  in  1579,  upon  the  same  sub- 
ject, contained  these  provisions :  "  That  all  contracts,  obligations, 
reversions,  assignations  and  discharges  of  reversions,  and  gener- 
ally all  writings  importing  heritable  title,  or  other  bonds  and 
obligations  of  great  importance,  to  be  made  in  time  coming,  shall 

(a)  Beported  in  the  Court  below,  13  Fac.  Coll.  Dec,  226. 
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bejsubscribed  and  sealed  by  the  principal  parties,  if  they  can  sub- 
scribe; otherwise  by  two  famous  notaries,  before  four  famous 
witnesses,  denominated  by  their  special  dwelling-places,  or  some 
other  evident  tokens  that  the  witnesses  may  be  known,  being 
present  at  that  time,  otherwise  the  said  writs  to  make  no  faith.'* 

The  appellant,  who  instituted  the  challenge,  was  the  eldest  son 
and  heir-at-law  of  the  testator.  The  defenders  were  the  trustees 
nominated  in  the  settlement. 

The  only  ground  of  challenge  which  it  is  requisite  to  notice, 
was  the  following :  "  That  the  trust-deed  and  codicils  brought 
under  challenge,  are  in  totia  null  and  void,  in  respect  of  not  being 
subscribed  by  the  alleged  granter ;  and  this  both  at  common  law 
and  under  the  Acts  1540,  c.  117,  and  1579,  c.  80,  and  other  rela- 
tive statutes." 

The  appellant  contended,  in  substance,  that  the  testator,  though 
labouring  under  a  state  substantially  of  total  blindness,  and  hav- 
ing called  in  the  assistance  of  notaries,  from  a  desire  ^'  to  execute 
the  foregoing  deed  in  a  valid  form,  so  as  to  exclude  challenges 
on  the  head  of  blindness  or  defect  of  sight,"  was  yet  not  legally 
entitled,  either  at  common  or  statute  law,  to  execute  his 
*  263  deeds  through  the  medium  of  notaries,  *  but  was  bound 
to  adhibit  his  subscription  thereto  with  his  own  hand ;  and 
consequently,  that  the  writings  under  challenge,  not  being  so 
subscribed  with  his  own  hand,  were  null  and  void.  The  amount 
of  physical  ability  possessed  by  the  testator  to  execute  the  deed 
was  at  first  made  the  subject  of  discussion,  but  the  parties  sub- 
sequently agreed  to  take  the  judgment  of  the  Court  upon  the 
statement  of  facts  set  forth  in  the  following  joint  minute :  — 

^'  The  parties  to  this  cause  having,  since  the  record  was  made 
up,  informed  themselves  more  accurately  on  the  matters  in  dis- 
pute, and  being  desirous  of  avoiding  the  necessity  of  a  jury  trial, 
agree  to  hold  the  following  as  the  admitted  facts  of  the  case, 
with  reference  to  plea  in  point  of  law,  touching  the  validity  of 
the  execution  of  the  deeds  under  reduction : 

^^  1.  That  the  late  John  Reid,  at  the  dates  of  the  deed  and 
codicils  in  question,  could  subscribe  his  name,  and  was  in  the 
practice  of  subscribing  it  to  writings  requiring  his  signature. 

'^  2.  That  the  said  John  Reid  was,  at  the  dates  aforesaid,  not 
totally  blind,  but  that  his  sight  was  so  defective  that  he  could 
not  read  any  written  document,  nor  decipher  the  signature  at- 
tached to  it ;  although  able,  at  the  time  of  his  own  subscription, 
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to  infer,  from  general  appearances,  that  he  had  affixed  it,  but  not, 
by  his  mere  vision,  to  decipher  the  same  afterwards." 

The  Court,  by  an  interlocutor  pronounced  on  the  13th  of 
December,  1837,  repelled  the  reasons  of  reduction,  in  so  far  as 
founded  on  the  deeds  having  been  executed  by  means  of  nota- 
ries, and  not  by  the  subscription  of  John  Reid,  the  maker ;  and 
to  the  same  extent  sustained  the  defences,  and  decreed,  &c. 

The  appeal  was  against  that  interlocutor. 

*  The  Lord  Advocate^  for  the  appellant.  —  The  testator  *  264 
was  not  entitled  to  execute  this  deed  by  notaries,  but 
ought  to  have  signed  it  with  his  own  hand.  If  a  man  can  sub- 
scribe his  name,  if  he^has  the  bare  capacity  of  writing,  he  must 
execute  a  deed  of  this  sort  by  his  own  subscription.  That  is  the 
rule  of  law,  and  a  deed  not  executed  according  to  that  rule  is 
void.  The  execution  by  notaries  is  only  permitted  to  persons 
who  cannot  subscribe  their  names.  That  is  the  first  objection ; 
the  second  is,  that  this  is  a  notarial  document,  and  if  the  party 
executing  it  was  in  such  a  state  as  to  entitle  him  to  have  recourse 
to  the  assistance  of  motaries,  the  instrument  itself  ought  to  set 
out  that  fact  in  a  clear  and  intelligible  manner.  It  does  no  such 
thing,  but  merely  states  that  Reid,  not  being  able  to  read  or  write 
clearly,  has  had  recourse  to  notarial  assistance.  The  decision  of 
this  House  in  Duff  v.  Lord  F\fe^  (a)  shows  that  this  mode  of 
execution,  under  circumstances  like  the  present,  is  contrary  to 
law. 

[The  Lord  Chancellor.  —  I  do  not  know  what  is  meant  by 
the  words,  in  this  statement,  that  he  was  ^^  able  to  infer  from 
general  appearances."] 

Those  words  are  used  because  there  have  been  some  cases  in 
which  the  party  has  gone  through  the  manual  operation  of  mark- 
ing the  letters  of  his  name,  and  yet  no  effect  of  writing  has  been 
thereby  produced.  In  Tait  on  Evidence,  (6)  it  is  stated  as  the 
clear  rule  of  law  that  a  party  possessing  the  ability  to  executo 
a  deed  with  his  own  hand,  must  so  execute  it.  It  is  now  a 
settled  point  that  writing  is  a  necessary  solemnity,  and  that  the 
admission  of  the  party  of  his  intention  to  execute  cannot  supply 

(a)  1  Sh.  498  ;  2  Wils.  &  S.  166.  (h)  2  Edit.  p.  110. 
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the  want  of  the  proper  solemnitieB.    If  the  statutes  re- 

♦  265    quire,  *  as  they  do  here,  a  particular  act  to  be  performed 

in  reference  to  the  execution  of  a  deed,  and  that  act  is  not 
performed,  it  is  not  sufficient  to  say  that  the  subscription  is  really 
the  genuine  result  of  the  party's  intention.  Erskine  is  an  author- 
ity on  this  point ;  (a)  Duff  v.  Lord  Fife^  which  is  twice  reported, 
fully  bears  out  that  proposition. 

[The  Lord  Chancellor.  —  Is  it  part  of  the  appellant's  propo- 
sition that  a  blind  man  cannot  execute  by  notaries  ?  There  does 
not  seem  to  me  to  be  any  thing  in  Lord  Fife'a  Case  going  to  that 
extent.  That  case  only  seems  to  decide  that  a  blind  man  may, 
but  not  that  he  must,  execute  by  his  own  signature.] 

It  cannot  be  shown  that  the  statute  allows  a  double  mode  of 
execution.  If  so,  then  the  case  of  Ihff  v.  Lord  Fife  establishes 
that  the  signature  by  the  party  himself,  he  being  able  to  write, 
is  the  only  lawful  mode  of  execution  of  a  deed.  The  statute 
divides  all  persons  executing  deeds  into  two  classes,  those  who 
can  and  those  who  cannot  subscribe ;  and  the  appellant  submits 
that  if  the  man  can  execute  by  writing,  heT  must  do  so.  The 
words  of  the  statute  exactly  express  this  meaning.  Veitch  v. 
Horsburgh  (h)  will  be  cited  to  show  that  if  a  party  represents 
that  he  cannot  write,  his  execution  by  notaries  will  be  valid ;  but 
it  is  clear  that  a  case  referring  so  much  to  the  will  or  the  caprice 
of  the  party  himself  cannot  be  maintained.  In  order  to  support 
the  doctrine  contended  for  by  the  other  side,  the  argument  must 
go  the  length  of  asserting  that  if  a  party  is  able  to  write  and  can 
see  completely,  he  may  still  avail  himself  of  the  option  of  exe- 
cuting the  deeds  by  notaries.  Such  an  argument  is  too  absurd 
to  be  put  forward ;  and  yet,  without  adopting  it,  the  direction  of 
the  Court  below  cannot  be  supported. 

*  266        *  Sir  W.  Follett^  on  the  same  side.  —  This  is  not  a  ques- 

tion between  a  person  who  has  executed  a  deed,  and 
another  person  who  seeks  to  enforce  the  execution  of  it.  It  is 
a  contest  between  a  person  claiming  under  the  deed,  and  the  heir 
whose  interests  are  affected  by  it.  That  makes  a  difference  in 
the  principle  of  construction  to  be  applied  to  the  statute.  A 
party  who  has  executed  a  deed  by  notaries,  on  the  faith  of  his 

(a)  Ersk.  bk.  iii.  tit.  2,  §  7.  Q>)  Morr.  16834. 
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own  statement  that  he  cannot  write,  certainly  cannot  be  allowed 
for  his  own  benefit  to  contradict  the  statement  he  has  previously- 
made.  But  that  reason  does  not  apply  to  an  heir  who  comes 
in  to  reduce  a  deed  irregularly  executed,  and  the  law  must 
be  construed  in  his  favour.  The  appellant  here  submits  two 
propositions :  first,  that  the  deed  is  not  properly  subscribed  by 
a  person  who  was  capable  of  subscribing,  and  that  the  subscrip- 
tion of  a  party  who  is  capable  of  subscribing  a  deed  is  essential  to 
its  validity ;  and,  secondly,  that  if  a  party  executing  a  deed  is, 
by  way  of  exception  to  the  generjd  provisions  of  the  statute, 
entitled  to  give  authority  to  notaries  to  execute  the  deed  for  him, 
there  should  appear  on  the  face  of  the  document  itself  the  facts 
which  brought  it  within  the  exceptions  in  the  statutes.  Neither 
of  the  things  thus  required  to  be  done  has  been  done  here.  There 
needs  not  be  any  reference  made  to  the  English  law,  for  a  deed 
executed  like  this  would  be  totally  void  here.  Before  these  stat- 
utes, the  law  was  the  same  in  both  countries.  The  only  ground 
of  exception  to  the  rule  requiring  a  man  to  execute  a  deed  by 
his  own  subscription,  is  that  he  cannot  write.  Here  the  party 
could  write  and  did  write  long  letters.  There  was,  therefore, 
nothing  to  bring  him  within  the  exception  of  the  statutes. 
In  Bell's  Lectures  (a)  there  are  many  ♦statements  on  *267 
this  point  which  show  the  construction  that  these  statutes 
have  always  received  among  the  the  profession  in  Scotland  ;  and 
his  opinions  are  borne  out  by  the  cases  of  Ogilvie  v.  Dinn^  (6) 
and  of  Falconer  v.  Arhuthnot.  (c)  From  the  consideration  of  all 
the  authorities,  it  appears  that  the  law  may  now  be  considered 
to  be  settled  to  this  effect,  that  even  where  a  party  is  not  able 
to  read  writing  but  is  able  to  sign  his  own  name,  the  proper  mode 
of  execution  is  by  his  own  signature,  and  not  by  the  aid  of 
notaries.  That  rule  has  not  been  complied  with  here,  and  the 
execution  of  the  deed  is  therefore  void.  But  even  supposing 
that  the  party  was  in  circumstances  which  entitled  him  to  exe- 
cute by  notaries,  then  the  statement  of  his  inability,  according 
to  the  terms  of  the  statute,  ought  to  have  been  made  on  the  face 
of  the  deed.  Mackenzie  v.  Burnet,  (d)  That  has  not  been  done 
here,  the  statement  being  merely  that  he  "  cannot  see  to  read 
writing  clearly ; "  a  statement  which  does  not  in  any  way  satisfy 
the  requisitions  of  the  statute. 

(a)  5th  Lecture,  pp.  149-162,  &c.  (6)  Morr.  16829. 

(c)  Morr.  16817.  {d)  Morr.  16838. 
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Mr.  Pembertony  for  the  respondent.  —  The  first  objection  to 
the  execution  of  this  deed  is,  that  the  formalities  alleged  to  be 
required  by  the  statutes  have  not  been  complied  with.  It  is 
clear  that  the  object  of  the  statutes  was  to  prevent  fraud ;  and 
that,  under  such  circumstances  as  exist  in  this  case,  the  execution 
by  notaries  was  best  calculated  to  secure  that  object.  A  person 
not  able  to  read  writing  clearly,  might  have  a  deed  presented  to 
him  of  a  nature  totally  different  from  that  which  he  intended  to 
sign,  and  might  thus  be  made  to  put  his  signature  to  a  forgery. 
This  could  be  effected  much  more  easily  by  one  person 

*  268   getting  *  the  half  blind  man  to  sign  a  deed,  than  by  two 

notaries  being  called  in  to  execute  the  deed  in  the  pres- 
ence of  four  witnesses.  What  does  the  statute  say  ?  That  if  a 
man  can  write  he  shall  sign  his  name,  or  that  the  deed  shall  be 
void.  That  provision  is  merely  directory.  Now,  where  a  statute 
has  said  that  a  deed  should  be  signed  with  the  Christian  and  sur- 
name of  the  parties,  a  deed  signed  only  with  the  initials  of  the 
party  who  was  shown  to  be  accustomed  so  to  subscribe  his  name 
has  been  held  sufficient,  because  the  provision  was  construed  as 
merely  directory.  Piery  v.  RamBay.  (a)  And  in  Houston  v. 
Houston^  (6)  a  bond  so  subscribed  by  a  party  then  resident  in 
Ireland  was  held  good,  without  the  pursuer  being  put  to  prove 
that  the  granter  was  accustomed  to  subscribe  in  that  manner. 
Grierson  v.  Ghrierson^  (c)  Brown  v.  Johnston^  (d)  Q-alloway  v. 
Thomson^  (e)  and  Ker  v.  Gibson^  (^)  all  show  that  where  it  is 
proved  that  a  party  has  been  accustomed  to  subscribe  by  initials, 
such  subscription,  being  duly  attested,  shall  be  deemed  sufficient. 
Cdsamajor  v.  Strode  (A)  was  a  case  of  a  similar  sort.  There  an 
Inclosure  Act  provided  that  certain  oaths  should  be  taken,  and 
other  things  done,  by  the  commissioners,  and  the  whole  authority 
of  the  commissioners  depended  on  their  having  complied  with 
these  solemnities:  yet,  though  these  solemnities  had  not  been 
observed,  the  proceedings  of  the  commissioners  were  held  not  to 
be  void,  because  the  {)rovisions  of  the  statute  were  merely  direc- 
tory.    In  like  manner,  the  acts  of  the  revising  barristers  under 

the  Reform  Act  have  not  been  questioned  merely  on 

*  269  account  of  the  omission  of  certain  *  formalities  which  the 

statute  had  directed  to  be  observed,  but  without  which 

(a)  Morr.  16801.  (b)  Morr.  16801. 

(c)  Morr.  16802.  (d)  Morr.  16803. 

(e)  Morr.  16805.  (g)  Morr.  16805. 
(h)  5  Sun.  87  ;  2  My.  &  K.  706. 
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the  statute  had  not  said  that  the  proceedings  should  be  null  sifld 
void.  It  is  not  necessary,  in  order  to  justify  a  subscription  of 
this  sort,  that  it  should  be  physically  impossible  for  a  man  to 
subscribe  his  name  ;  it  is  sufficient  if  he  cannot  subscribe  his  name 
in  the  usual  manner.  The  case  of  JDifff  v.  Lard  Fife  (a)  does 
not  decide  the  question  now  before  the  House.  That  case  merely 
decided  that  a  man  who  was  under  personal  disability  to  a  certain 
extent,  might  still,  if  he  pleased,  execute  the  deed  with  his  own 
hand ;  but  it  did  not  decide  that  he  was  necessarily  compelled  to 
adopt  that  mode  of  execution,  or  that  the  deed  would  be  void  if 
executed  in,  a  different  manner. 

Mr.  Anderson^  on  the  same  side.  —  There  is  nothing  in  the 
summons  which  gives  rise  to  the  objection  now  made  as  to  the 
execution  and  attestation.  The  first  exception  only  is  available 
to  the  appellant :  that  objection  is  not  sustainable  in  law.  There 
is  a  distinction  in  the  language  of  the  two  statutes :  the  one  says, 
inability  to  write ;  the  other,  inability  to  subscribe.  The  second 
implies  more  than  a  mere  capacity  to  make  with  a  pen  the  marks 
which  would  form  the  letters  of  a  man's  name.  But  even  if  the 
statute  required  these  formalities,  the  omission  of  them  would 
not  m^ke  the  deed  void,  for  the  statute  is  merely  directory.  The 
distinction  between  a  directory  and  a  mandatory  statute  is  taken 
by  the  Lord  Chancellor  in  MaxwelVs  Case,  (6)  where  he  says, 
**  unless  a  statute  is  imperative,  and  provides  expressly  or 
by  plain  implication  for  the  invalidity  of  an  instrument  *  if  *  270 
the  requisites  be  not  complied  with,  it  is  merely  directory, 
and  one  of  the  propositions  in  law  the  best  known  and  most  com- 
monly cited  is,  that  a  directory  order  in  a  statute  need  not  be 
complied  with."  The  argument  on  the  other  side  goes  to  this 
length,  that  a  man  absolutely  blind,  if  he  can  put  his  pen  to 
paper,  must  subscribe  his  own  name,  and  cannot  execute  an 
instrument  by  notaries.  Such  a  practice  would  open  a  door  to 
the  most  extensive  frauds,  and  thus  defeat  the  very  object  of  the 
statute,  which  desired  in  a  case  of  that  kind  to  protect  a  person 
labouring  imder  a  strong  degree  of  disability,  by  surroxmding  him 
with  witnesses  whose  presence  should  secure  the  honest  execu- 
tion of  the  deeds  by  which  he  disposed  of  his  property. 

The  Lord  Advocate  replied.  —  The  argument  for  the  respon- 

(a)  1  Sh.  498  ;  2  Wils.  &  S.  166.  (6)  6  Wils.  &  S.  276. 
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dent  has  not  established  that  a  man  who  is  capable  of  writing, 
has  an  option  to  execute  a  deed  by  his  own  signature  or  by  that 
of  notaries.  The  words  of  the  statute  are  positive,  ^^  if  a  man 
cannot  write ; "  they  are  not,  "  if  a  man  cannot  clearly  see  to 
read  writing."  Yet  the  latter  is  the  meaning  attempted  to  be 
affixed  to  the  provisions  of  the  statute.  To  give  it  that  meaning 
would  be  entirely  to  change  its  provisions. 

March  19. 

The  Lord  Chancellor. — My  Lords,  this  is  a  question  which, 
by  an  agreement  entered  into  between  these  parties,  is  reduced 
to  a  very  short  point,  depending  upon  circumstances  which  have 
been  agreed  to,  and  which  formed  the  ground  for  the  judgment 
in  the  Court  below.     The  facts  are  stated  very  fully  in  the 

printed  papers,  the  object  of  the  suit  being  to  raise  the 
*  271    question  as  to  the  validity  of  an  instrument  executed  *  by 

John  Reid.  The  circumstances  under  which  the  deed 
was  executed,  and  the  state  of  John  Reid  at  the  time  of  executing 
the  deed,  are  to  be  foimd  in  the  admissions  which  I  will  now 
read  to  your  Lordships:  —  "1.  That  the  late  John  Reid,  at  the 
dates  of  the  deed  and  codicils  in  question,  could  subscribe  his 
name,  and  was  in  the  practice  of  subscribing  it  to  writings  requir- 
ing his  signature.  2.  That  the  said  John  Reid  was  at  the  dates 
aforesaid  not  totally  blind,  but  that  his  sight  was  so  defective 
that  he  could  not  read  any  written  document,  nor  decipher  the 
signature  attached  to  it,  although  able  at  the  time  of  his  own  sub- 
scription to  infer,  from  general  appearances,  that  he  had  affixed  it, 
but  not  by  his  mere  vision  to  decipher  the  same  afterwards.'* 
These  facts  are  important  from  the  provisions  of  two  Scotch  Acts, 
which  are  respectively  of  the  dates  of  lf540  and  1579.  The  first 
provides,  "  That  na  faith  be  given  in  time  cumming  to  ony  obli- 
gation, bond,  or  uther  writing  under  ane  scale,  without  the  sub- 
scription of  him  that  owe  the  same  and  witnesse,  or  else,  gif  the 
partie  cannot  write,  with  the  subscription  of  ane  notary  thereto." 
The  second  Act  is  nearly  similar  in  terms,  with,  however,  one 
difference.  The  second  enacts,  "  That  all  contractis,  obligationes, 
reversionis,  assignationis,  and  discharges  of  reversionis,  or  eiks 
thereto,  and  generaUie  all  writtes  importing  heritabill  titill,  or 
utheris  bondes  and  obligationes  of  great'  importance  to  be  made 
in  time  cumming,  saU  be  subscrived  and  sealled  be  the  prmcipal 
parties,  gif  they  can  subscrive."  In  the  second  Act  the  words 
^'  cannot  write,"  which  are  to  be  foimd  in  the  first,  are  changed 
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for  ^^  cannot  subscriye ; ''  and  the  provision  in  the  second  Act  is, 
*^  ntherwise  be  twa  famous  notars,  befoir  four  famous  witnesses 
denominat  be  their  speciall  dwelling-places  or  sum  uther 
evident  *  tokens  that  the  witnesses  may  be  knawen,  being    *  272 
present  at  that  time ;  utherwise  the  saidis  writs  to  mak  na 
&ith." 

It  was  observed,  and  very  justly  observed,  that  this  part  of  the 
Act  which  declares  that  documents  not  actually  subscribed  shall 
have  no  validity  unless  one  or  other  of  those  forms  required  for 
the  execution  of  the  instrument  have  been  complied  with,  is  not 
absolutely  compulsory.  The  question  is,  whether  under  that  act 
the  instrument  in  question,  which  was  subscribed,  not  by  the 
party  himself,  but  was  subscribed  by  notaries  so  provided  for  by 
the  Act  of  Parliament,  is  to  be  invalid  or  not,  in  consequence  of 
not  having  been  subscribed  by  the  party  himself.  The  proposi- 
tion on  the  one  side  was  that  it  was  valid,  and  on  the  other  it 
was  said  that  that  proposition  was  capable  of  being  urged  to  con- 
sequences which  were  not  a  little  startling.  It  was  said  that  if 
that  mode  of  subscribmg  be  permitted,  it  would  be  impossible,  at 
almost  any  time  or  imder  any  circumstances,  to  object  to  an  instru- 
ment because  it  was  executed  before  notaries ;  the  argument  being, 
that  if  the  party  was  capable  of  subscribing,  he  might  still  be 
entitled,  at  his  own  will,  to  execute  the  instrument  by  notaries ; 
and  then  it  would  happen  that  any  person,  however  competent, 
might  be  entitled  to  adopt  this  form  of  execution.  But  your 
Lordships  will  observe  what  argument  may  be  raised  on  the  other 
hand ;  it  may  be  said  that  the  proposition  contended  for  would 
lead  to  this  conclusion,  that  a  party  absolutely  blind  must  still 
execute  the  document  by  himself ;  for  though  he  was  not  capable 
of  seeing,  if  he  was  capable  of  writing  (as  all  persons  who  have 
ever  been  capable  of  writing  before  they  are  blind,  must  be 
capable  of  doing  so  to  a  certain  extent  after  they  become  blind) 
he  would  still  be  bound  to  execute  the  instrument  by 
himself.  *  It  is  quite  obvious  that  this  would  open  a  door  *  273 
to  great  fraud ;  for  if  he  was  obliged  to  execute  an  instru- 
ment by  himself,  under  such  circumstances,  it  would  by  no  means 
follow  that  he  was  subscribing  the  document  which  he  intended 
to  subscribe ;  another  might  be  put  before  him,  and  he  would  be 
quite  incapable  of  knowing  whether  the  document  to  which  he 
did  subscribe  his  name  was  the  document  he  intended,  or  was 
another  fraudulently  imposed  upon  him. 

In  the  short  view  I  propose  to  take  of  the  authorities  it  will 
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not  be  necessaiy  to  consider  what  may  be  the  rule  in  cases  other 
than  that  which  is  identically  before  your  Lordships  at  this 
moment,  and  I  shall  therefore  avoid  doing  so ;  the  more  especially 
as  I  believe  it  a  dangerous  practice  at  all  times  to  go  into  the 
consideration  of  what  would  be  the  rule  in  other  cases,  unless 
you  are  compelled  to  do  so.  We  have  here  the  fact  admitted 
that  the  party,  though  able  to  write  and  subscribe  his  name,  was 
not  able  to  read  writing  afterwards ;  that  his  sight  was  so  defec- 
tive that  he  could  only  know  from  the  general  appearance  of  the 
paper  that  he  had  subscribed  a  document. 

It  appears,  my  Lords,  that  these  are  statutes  of  ancient  date ; 
and  if  any  real  doubt  exists  as  to  the  construction  of  them,  it  is 
well  that  we  should  look  to  the  construction  which  has  been  put 
upon  them  from  the  time  when  they  were  first  passed,  and  to  the 
habit  which  has  grown  up  as  the  consequence  of  such  construc- 
tion. It  will  be  desirable  to  consider  those  circumstances  before 
your  Lordships  decide  upon  the  case ;  for  if  you  laid  down  a  rule 
of  law  different  from  that  which  has  been  in  ordinary  operation 
for  a  long  period,  you  might  by  such  a  judgment  invalidate  the 
titles  of  property,  and  interfere  materially  with  the  inter- 
*  274  ests  of  those  who  are  concerned  with  property  in  *  Scot- 
land. My  Lords,  on  the  construction  of  the  statutes  the 
authorities  seem  to  me  to  have  been  most  reasonable.  I  should 
have  thought  that  there  was  no  great  difficulty  in  the  case,  if 
this  question  had  arisen  for  the  first  time ;  if  we  had  had  to  put  a 
construction  for  the  fii'st  time  upon  those  statutes,  without  any 
previous  decisions  having  existed.  It  appears  to  me  a  strong 
proposition  to  say  that,  on  the  meaning  of  the  statutes,  a  party 
may  be  said  to  be  capable  of  subscribing  his  name  when  he  is  not 
capable  of  reading  the  document  which  he  has  so  to  subscribe,  or 
the  name  when  he  has  subscribed  it.  But  we  need  not  neces- 
sarily discuss  what  might  be  the  meaning  if  the  question  was 
entirely  new,  for  from  the  earliest  period  your  Lordships  will  find 
that  the  construction  put  by  the  Courts  of  Scotland  has  been, 
that  a  party  under  circumstances  similar  to  those  which  now 
exist,  has  at  all  events  been  considered  as  at  liberty  to  use  the 
interposition  of  notaries. 

My  Lords,  before  adverting  to  those  authorities,  the  question 
may  be  naturally  asked  what  authorities  there  are  to  be  found  in 
support  of  the  proposition  of  the  appellant ;  what  decisions  there 
are  in  the  Scotch  law  to  show  that  a  person  not  capable  from 
want  of  sight  of  reading  a  document,  is  yet  to  be  the  person  who 
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must  subscribe  it,  and  is  not  to  be  at  liberty  to  avail  himself  of 
the  assistance  of  notaries.  There  is  not  one  case  in  favour  of  any 
such  proposition.  On  the  other  hand,  there  is  a  variety  of  cases, 
in  some  of  which  it  has  been  decided  and  in  others  it  has  been 
assumed  that  where  a  party  could  not  read  he  was  at  liberty  to 
avail  himself  of  the  interposition  of  notaries :  Crosbie  v.  Picken^ 
in  1749,  (a)  Falconer  v.  Arbuthnoty  in  1751,  (6)  and  Boss 
V.  Aglianhy^  m  1792,  (c)  ♦  all  decided  directly  or  they  all  *  276 
indirectly  assumed  such  to  be  the  rule  of  law  in  Scotland. 
The  case  of  Craig  v.  Collison^  in  1610,  (rf)  Ogilme  v.  Din,  in 
1612,  (e)  of  Veitch  v.  Horshurgh^  in  1687,  (^)  and  of  Littlejohn  v. 
Sepburuy  1608,  (A)  and  Thomson  v.  ShieU  in  1729,  (i)  are  not 
directly  decided  on  the  same  point,  but  they  all  seem  to  me  to 
support  the  same  proposition. 

But  then,  my  Lords,  it  is  said  that  these  cases  do  not  apply,  for 
that  the  question  in  all  of  them  was  raised  with  regard  to  the 
person  who  had  himself  subscribed  the  document,  and  who,  to 
avoid  the  consequences  of  his  own  act,  had  set  up  the  defective 
execution  in  answer.  It  is  true  that  the  party  in  all  of  those 
cases  was  in  that  situation,  but  in  all  those  cases  this  defence  was 
overruled.  An  attempt  was  therefore  made  to  exclude  those 
cases  ixom  your  Lordships'  consideration,  on  the  ground  that  in 
all  of  them  it  was  the  personal  objection  of  the  party  himself  to 
the  deed  being  enforced  against  him,  and  he  must  be  looked  at 
as  an  individual  endeavouring  to  defeat  the  consequences  of  his 
own  act  by  a  technical  objection.  But  how  was  the  Court  com- 
petent to  know  what  was  the  conduct  of  the  party,  without,  in 
the  first  instance,  receiving  the  document  in  evidence  ?  If  the 
document  was  required  in  law  to  be  in  writing,  the  Court  was 
obliged  to  receive  it  in  evidence  in  order  to  know  whether  it  was 
or  not  a  valid  deed,  and  such  it  must  be  before  the  party  need 
try  to  evade  the  consequences  of  his  own  act.  The  party  was 
obliged  to  have  some  form  of  executing  an  instrument. 

Then  it  is  said,  on  the  other  hand,  he  is  not  at  liberty  *  to   *  276 
deny  the  instrument  which  he  has  executed.    If  he  is  at 
Uberty  to  deny  the  execution  of  an  instrument,  he  may  plead 
nan  est  factum  ;  he  is  at  liberty  to  plead  that,  and  to  show  that 
he  has  not  executed  the  instrument  according  to  the  forms 

(a)  Morr.  16814.  (6)  Morr.  16817. 

(c)  Morr.  16853.  (d)  Morr.  16828. 

{€)  Morr.  16829.  {g)  Morr.  16834. 

(A)  Morr.  16828.  (t*)  Moir.  16810. 
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required  by  law.  I  do  not  think,  therefore,  that  it  can  be  con- 
sidered that  this  class  of  cases  is  immediately  applicable  to  the 
present  subject.  We  return,  then,  to  the  question  of  the  mode 
of  execution  of  the  instrument. 

My  Lords,  there  is  a  case  in  the  year  1681,  CovttSY.  Straiten^  (a) 
which  seems  to  me  to  be  of  more  weight  than  those  relied  on 
by  the  appellant.  It  appears  that  that  was  a  case  in  which  the 
question  before  the  Court  was  whether  a  party  was  at  liberty  to 
sign  a  document  with  initials,  whether  a  signature  so  affixed  was 
sufficient,  and  it  was  stated  that  the  party  in  question  was  so 
far  blind  as  not  to  be  capable  of  reading  the  writing.  The  Court 
held  that  that  was  a  good  instrument.  That,  my  Lords,  was  in 
the  year  1681.  Some  of  the  cases  I  have  referred  to  are  cases  of 
an  antecedent  and  some  of  a  subsequent  date  ;  so  that  there  are 
concurrent  decisions  for  a  long  series  of  years,  showing  that  a 
party  might  properly  execute  an  instrument  either  in  initials  sub- 
scribed by  himself,  or  with  his  own  name  subscribed  by  the  inter- 
vention of  notaries. 

Those  cases,  my  Lords,  do  not  appear  to  have  been  brought 
under  the  consideration  of  the  Court,  or  to  have  been  attended 
to  by  the  Judges,  when  the  case  of  Duff  v.  Lord  Fife  arose. 
That  case  came  before  the  Court  of  Session  upon  proof  that  Lord 
Fife  was  nearly  in  a  state  of  blindness,  and  there  the  Court 

of  Session  held  that  the  deeds  executed  by  him  wefe  not 
*  277    *  well  executed,  though  he  had  subscribed  his  own  name 

thereto,  because  he  was  in  the  state  I  have  mentioned, 
and  that  he  ought,  therefore,  to  have  had  the  intervention  of 
notaries ;  and  this  House  reversed  the  judgment  of  the  Court  of 
Session,  and  held  that  if  he  could  so  sign  the  instrument  it 
might  be  good,  notvathstanding  his  state  of  blindness.  My 
Lords,  the  only  groimd  by  which  the  appellant  has  attempted  to 
support  his  case  rests  on  the  decision  of  the  case  of  Lord  Fife 
in  this  House.  It  was  with  a  view  of  considering  whether  that 
decision  was  inconsistent  with  the  others  which  had  preceded  it, 
and  whether  it  necessarily  rendered  the  subscription  of  the  deed 
in  the  present  case  bad,  that  I  suggested  to  your  Lordships  the 
propriety  of  adjourning  the  consideration  of  the  present  case.  I 
have  since  gone  through  all  the  cases,  I  have  examined  all  that 
was  said  in  the  case  of  Lord  Fife,  both  by  Lord  Eldon  and  by 
Lord  Redesdale.     The  only  point  I  considered  was,  whether  by 

(a)  Morr.  6842,  and  16804. 
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that  case  it  is  settled  that  the  party  is  bound  to  execute  by  his 
own  subscription  under  circumstances  like  the  present ;  and,  my 
Lords,  I  do  not  think  that  there  is  any  thing  in  that  case  which 
says  that  a  person  under  those  circumstances  is  not  at  liberty  to 
resort  to  this  mode  of  notarial  execution.  There  could  not  be 
any  such  point  in  that  case ;  for  the  decision  that  under  such 
circumstances  as  there  existed  he  may  execute  a  deed  by  himself, 
does  not  necessarily  involve  the  other  decision,  that  he  is  not  at 
liberty  to  resort  to  the  intervention  of  notaries. 

My  Lords,  it  appears  then  that  for  two  hundred  years  there  is 
no  direct  authority  for  the  proposition  now  contended  for  by  the 
appellant,  but,  on  the  contrary,  a  series  of  decisions  the  other 
way.  In  Coutts  v.  Straiion^  in  1681,  the  construction  put  upon 
this  statute  was,  that  a  person  with  a  degree  of  want  of 
*  sight  such  as  exists  here,  was  at  liberty  at  all  events  to  *  278 
execute  by  the  intervention  of  notaries ;  and  against  that 
decision  nothing  has  been  relied  on,  on  the  other  side,  but  the 
supposed  opinion  of  this  House  in  Lord  Fife* 9  Ca%e^  which  did 
not  decide  this  point,  but  decided  in  a  manner  quite  consistent 
with  the  allowance  of  this  mode  of  execution. 

My  Lords,  a  variety  of  evils  might  arise  from  your  Lordships 
now  laying  down  a  rule  not  consistent  with  the  former  decisions. 
A  mass  of  property  would  be  affected  by  it ;  a  matter  which 
would  deserve  very  serious  consideration,  even  if  there  was  more 
in  the  case  of  the  appellant  than  I  think  there  is.  On  the  other 
hand,  it  does  not  seem  to  me  that  any  difficulties  will  arise  from 
the  adoption  of  the  course  which  I  shall  recommend  to  your 
Lordships.  I  have  therefore  come  to  the  conclusion  which  I  shall 
now  state  to  your  Lordships  :  that  the  form  of  execution  adopted 
under  these  circumstances  is  good ;  that  the  party  may  under 
these  circumstances,  if  he  pleases,  execute  the  deed  by  his  own 
signature ;  but  that  he  is  also  at  liberty  to  resort  to  the  assist- 
ance of  notaries.  As  the  decision  now  appealed  from  was 
unanimously  adopted  in  the  Court  below,  I  shall  move  your 
Lordships  that  the  judgment  of  the  Court  below  be  affirmed, 
and  that  it  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 
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♦279    *PERSSE  and  Others  v.  PERSSE  and  Others. 

1840. 

Dudley  Perssb  and  Others Appellants. 

Robert    Persse,    Robert    Henry   Persse,    and  )  -,  ,        - 

Others ^  Bespondents.^ 

Pleading.     Covenant  between  Father  and  Son.    'Consideration. 

JLegality. 

By  indenture  made  in  1827  between  R.  P.  and  his  eldest  son,  D.  P.,  reciting 
that  R.  P.  P.  of  C.  was  seised  of  large  real  estates,  was  never  married,  and 
was  then  in  a  state  of  mental  and  bodily  imbecility ;  that  in  the  event  of 
his  dying  so  seised,  intestate,  and  without  issue,  R.  P.  as  his  heir-at-law 
would  be  entitled  to  the  reversion  of  his  estates  in  fee ;  that  R.  P.  was 
desirous  of  having  a  conmiission  of  lunacy  sued  out  for  the  protection  of 
R.  P.  P.  and  his  property  and  of  his  own  reversion,  and  that  D.  P. ,  at  R. 
P.  's  request,  agreed  to  sue  out  and  prosecute  such  commission  and  take 
other  necessary  law  proceedings  at  his  own  expense,  in  R.  P.  's  name  ;  R. 
P.,  in  consideration  of  the  agreement  and  of  love  and  affection  for  D.  P., 
covenanted  to  convey  all  the  estates  that  would  descend  to  him  on  the 
decease  of  R.  P.  P.  to  the  use  of  himself  for  life,  remainder  to  the  uses 
expressed  respecting  the  estate  of  R.  in  D.  P.'s  marriage  settlement,  being 
for  the  benefit  of  D.  P.  and  the  heirs  male  of  the  marriage.  The  commis- 
sion was  accordingly  issued  ;  R.  P.  P.  was  declared  a  lunatic,  and  D.  P. 
was  reimbursed  for  his  expenses  out  of  his  estate.  R.  P.  was  then  sixty- 
three  years  of  age  ;  the  lunatic  was  forty  ;  D.  P.  was  younger.  The  lima- 
tic  died  in  1829,  and  R.  P.  entered  into  possession  of  his  real  estates,  and 
conveyed  them  to  his  second  son,  R.  H.  P.,  for  valuable  consideration. 
On  a  bill  filed  by  D.  P.  to  set  aside  that  conveyance  and  for  specific  per- 
formance of  the  covenant,  R.  P. ,  by  his  answer,  said  he  entered  into  it 
without  legal  advice,  and  by  fraud,  imposition,  and  misrepresentation  on 
the  part  of  D.  P.  It  was  proved  in  evidence  that  both  parties  employed 
the  solicitor  who  prepared  the  indenture  under  advice  of  counsel  for  each  ; 
that  R.  P.  read  it  and  heard  it  read  before  executing  it,  and  afterwards  as 
well  as  before  expressed  his  desire  that  the  estate  of  C.  should  be  imited  to 
the  estate  of  R.  and  go  to  his  eldest  son. 

Held^  by  the  Lords  (reversing  a  decree  which  dismissed  the  bill),  that  R.  P 
tendered  a  false  defence,  and  that  all  the  matters  put  in  issue  by  his  answer 
were  disproved  by  the  evidence. 

A  party  after  failing  in  the  defence  set  up  by  his  answer,  is  not  to  be  per- 
mitted to  try  another  defence  depending  on  matters  not  put  in  issue  by  the 
answer,  and  which,  therefore,  his  adversary  had  no  opportunity  of  dis- 
proving.* 


^  See  Persse  v.  Persse,  5  H.  L.  Cas.  682. 
*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  712,  853. 
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The  indenture  of  covenant  was  not  void  or  illegal  for  champerty 

*  or  maintenance,  or  as  against  public  policy,  or  fraud  on  the  juris-    *  280 
diction  in  lunacy,  or  want  of  mutuality.'    {Infra,  p.  316.) 

Regard  being  had  to  the  ages  and  relative  situation  of  the  parties,  and  to  the 
benefits  secured  by  the  issuing  of  the  commission,  there  was  some,  and  not 
very  inadequate,  consideration  for  the  covenant,     (p.  317.) 

Deeds  in  the  nature  of  family  arrangements  are  exempt  from  the  rules  appli- 
cable to  other  deeds  ;  the  consideration  for  the  former  being  partly  value, 
and  partly  love  and  affection.^    (p.  318.) 

February  13,  17,  18,  20.    May  7. 

By  an  indenture  dated  the  30th  of  October,  1799,  certain  lands 
in  the  counties  of  Galway  and  Roscommon,  herein  after  called  the 
Roxborough  estate,  and  worth  about  4500Z.  a  year,  were  limited 
to  the  use  of  the  respondent,  Robert  Persse,  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  tail  male.  He  had  issue 
the  appellant,  Dudley  Persse,  his  eldest  son ;  the  respondent, 
Robert  Henry  Persse,  his  second  son ;  and  another  son  and  four 
daughters. 

By  another  indenture,  dated  the  1st  of  May,  1823,  and  made 
between  the  said  Robert  and  Dudley  Persse  of  the  first  and  second 
parts,  and  other  parties  of  the  third  and  fourth  parts,  the  said 
settled  estates  were  conveyed  to  the  use  of  Dudley,  his  heirs  and 
assigns  for  ever,  subject  to  an  annuity  of  800Z.  thereby  made 
payable  thereout  to  Robert,  the  father,  during  his  life,  by  quarterly 
payments,  and  subject  also  to  a  siun  of  6000Z.  for  the  yoimger  chil- 
dren, and  to  certain  debts  and  incumbrances  amounting  to  about 
17,500Z. ;  and  it  was  thereby  provided  that  in  the  event  of  the 
decease  or  preferment  in  marriage  of  any  of  the  six  younger 
children,  the  said  annuity  should  be  reduced  by  the  sum  of  60Z. 
yearly  for  each  such  younger  child  dying  or  marrying,  but  not  be 
reduced  to  less  than  5001.  a  year.  In  the  events  that  happened 
the  annuity  had  been,  previously  to  the  year  1827,  reduced  to  the 
yearly  sum  of  500L 

*  By  an  indenture  of  release,  dated  the  11th  of  Novem-    ♦  281 

*  See  post,  317,  note. 

*  See  Stewart  w.  Stewart,  6  CI.  &  Fin.  911,  note  (1)  ;  Williams  v.  Wil- 
liams, L.  R.  2  Ch.  Ap.  204  ;  2  Dr.  &  Sm.  378  ;  Stockley  v.  Stockley,  1  Yes. 
&  Bea.  23  ;  Dunnage  v.  White,  1  Swanst.  137  ;  Westby  v,  Westby,  2  Dr.  & 
War.  502 ;  Houghton  v.  Lees,  1  Jur.  n.  s.  862  ;  Smith  o.  Pincombe,  3  Mac. 
&  6.  (Am.  ed.)  653,  and  cases  in  note  (1)  ;  Callaghan  v.  Callaghan,  8  CI.  & 
Fin.  874  ;  Kerr,  F.  &  M.  (1st  Am.  ed.)  124,  125,  434 ;  1  Stoiy  Eq.  Jur. 
§§  132,  132  a  ;  Perry  Trusts,  §  185  ;  3  Lead.  Cas.  in  £q.  (3d  Am.  ed.)  380, 
[684]  et  seq.,  and  notes  to  Stapilton  v.  Stapilton. 
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ber,  1826,  being  the  settlement  executed  on  the  marriage  of 
the  appellant  with  Catherine  O'Grady,  daughter  of  the  then 
Lord  Chief  Baron  of  the  Court  of  Exchequer  in  Ireland,  the 
several  estates  comprised  in  the  deed  of  1823,  subject  to  the  said 
annuity,  were  settled  to  the  use  of  the  appellant  for  life,  with 
remainder  to  the  first  and  other  sons  of  the  marriage  successively 
in  tail  male,  with  remainder  to  the  appellant  in  fee. 

In  the  year  1827  the  respondent,  who  was  then  about  the  age 
of  sixty-five,  was  the  heir-presumptive  of  his  cousin,  Robert  Pai^ 
sons  Persse,  who  was  about  the  age  of  forty,  unmarried,  and  con- 
sidered to  be  a  person  of  unsound  mind.  The  appellant  would 
be  his  heir-presumptive  in  the  event  of  their  surviving  the  respon- 
dent. R.  P.  Persse  was  at  the  time  seised  of  real  estates,  called 
the  Castleboy  estate,  of  the  value  of  2o00Z.  a  year,  and  possessed 
of  personal  property  to  the  amount  of  25,000Z.  The  appellant 
and  his  solicitor,  Mr.  Charles  O'Connor,  who  had  also  sometimes 
been  solicitor  to  the  respondent,  suggested  to  him  the  expediency 
of  issuing  a  commission  of  lunacy  against  R.  P.  Persse.  The 
respondent  came  to  Dublin  for  the  purpose  of  taking  the  neces- 
sary proceedings,  and  there  executed  the  following  deed,  which 
is  the  subject  of  the  suit  in  which  this  appeal  originated. 

By  an  indenture  made  on  the  8th  of  December,  1827,  between 
the  respondent  and  the  appellant, — after  reciting  that  Robert 
Parsons  Persse,  of  Castleboy,  in  the  county  of  Galwajs  esquire, 
was  then  seised  in  fee  of  the  lands,  hereditaments,  and  premises 

in  the  indenture  particularly  described,  and  that  in  the 
*  282    event  of  his  dying  so  seised,  intestate  and  without  *  issue, 

the  respondent,  as  his  cousin  and  heir-at-law,  would  be 
entitled  to  the  remainder  or  reversion  in  fee-simple  of  the  said 
lands,  hereditaments,  and  premises  expectant  upon  his  decease ; 
and  that  the  said  R.  P.  Persse  had  never  married,  and  was  then, 
and  had  been  for  several  months,  in  a  state  of  mental  and  bodily 
imbecility,  and  that  it  would  be  necessary  for  the  protection  of 
his  person  and  property  to  sue  out  a  commission  of  lunacy  against 
him,  and  to  institute  other  law  proceedings,  and  that  for  such 
purposes  expenses  woujd  be  incurred,  and  advances  of  money 
should  be  made ;  and  that  the  respondent  was  anxious  that  such 
proceedings  should  be  instituted  for  the  purposes  aforesaid,  and 
for  the  purpose  of  protecting  his  own  rights  to  the  reversion  in 
fee  as  heir-at-law ;  and  that  the  appellant  had  agreed  to  sue  out 
such  commission,  and  to  institute  such  other  law  proceedings  as 
should  thereafter  become  necessary  for  any  of  the  aforesaid  pur- 
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poses,  in  the  name  of  the  respondent,  and  at  his  own  expenses 
and  charges ;  and  further  reciting  that  the  respondent,  in  con- 
sideration of  such  agreement,  and  of  the  natural  love  and  affection 
which  he  bore  for  the  appellant,  had  agreed  that  his  expectancy 
of  and  in  the  said  lands,  hereditaments,  and  premises,  and  the 
same  when  they  should  descend  to  him  on  the  decease  of  the  said 
R.  P.  Persse,  should  be  Kmited  to  the  use  of  the  respondent  and 
his  assigns  for  life,  and  from  and  after  his  decease  to  the  uses 
therein  after  mentioned,  —  it  was  witnessed  that,  in  purauance  of 
the  said  agreement,  and  in  consideration  of  the  natural  love  and 
affection  which  the  respondent  bore  to  the  appellant,  and  in 
further  consideration  of  the  sum  of  10«.,  the  respondent  did  for 
himself,  his  heirs  and  assigns,  covenant  and  agree  to  and 
with  the  appellant,  his  heirs  and  assigns,  *  that  from  the  *  283 
decease  of  the  said  R.  P.  Persse,  all  the  lands  of  Castleboy 
(then  followed  several  other  denominations),  and  all  other  the 
real  and  freehold  estates  of  which  the  said  R.  P.  Persse  was 
seised,  and  which  on  his  death  should  descend  to  the  respondent, 
should  be  and  remain  vested  in  him  from  the  decease  of  the  said 
R.  P.  Persse,  to  his  own  use  for  his  life,  and  from  and  after  the 
determination  of  that  estate,  then  to  the  use  that  the  same  should 
be  so  settled  and  conveyed  as  that  they  should  be  and  remain  for 
and  upon  the  several  uses,  &c.,  and  subject  to  such  provisos,  &c., 
as  were  expressed  of  and  concerning  the  lands  of  Roxborough, 
by  the  herein  before  in  part  recited  indenture  of  the  11th  of 
November,  1826.  And  the  respondent,  for  himself,  his  heirs,  &c., 
covenanted  with  the  appellant,  his  heirs,  &c.,  that  all  the  said 
hereditajnents  and  premises  agreed  to  be  sold  as  aforesaid,  with 
their  appurtenances,  should  at  all  times  remain  and  continue  for 
the  said  purposes  declared  in  the  said  indenture  concerning  the 
same,  without  any  hindrance  or  claim  from  the  respondent  or  any 
persons  claiming  through  him. 

This  deed  had  been  prepared  by  Mr.  O'Connor  in  pursuance  of 
instructions  received  at  his  house  in  Dublin  from  the  respondent 
and  appellant.  Mr.  O'Connor  had  two  drafts  made,  which  he 
laid  before  different  counsel  on  behalf  of  the  two  parties  respec- 
tively. Two  engrossments  were  afterwards  made  conformably 
to  the  draft,  as  amended  by  the  counsel,  and  both  were  executed 
by  the  respondent  and  appellant  at  the  house  of  the  Lord  Chief 
Baron,  the  corrected  draft  having  been  previously  read  aloud  to 
them  by  Mr.  O'Connor.  The  respondent,  after  executing 
the  deed,  handed  his  part  to  the  Lord  Chief  *  Baron,    *  284 
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and  told  him  not  to  part  with  it  without  personal  applica- 
tion, (a) 

In  March,  1828,  a  commission  de  lunatico  inquirendo  was  issued 
in  the  name  of  the  respondent  against  R.  P.  Persse,  and  after  a 
long,  inquiry  it  was  found  that  he  was  of  unsound  mind  from  the 
17th  of  November,  1826,  with  lucid  intervals.  The  lunatic  died 
in  October,  1829,  intestate,  and  his  real  estates  descended  to  the 
respondent,  who  soon  after  the  lunatic's  death  entered  into  pos- 
session of  the  Castleboy  estate,  ploughed  up  part  of  the  meadow 
land,  and  cut  a  large  quantity  of  timber,  (a) 

By  an  indenture,  dated  the  9th  of  June,  1830,  and  made  between 
the  said  respondent,  of  the  first  part,  the  Earl  of  Rosse,  of  the 
second  part,  and  the  respondent  Robert  Henry  Persse,  second 
son  of  the  respondent  Robert  Persse,  of  the  third  part,  after 
reciting  that  Robert  Persse  was  seised  in  fee-simple  in  possession 
of  the  said  estate,  and  had  suflBciently  provided  for  his  eldest  son 
by  the  deed  of  May,  1823,  and  was  desirous  to  settle  the  remainder 
in  fee  of  this  estate  on  his  second  son  R.  H.  Persse,  and  that  he 
agreed  to  purchase  the  same,  it  was  witnessed,  that,  in  pursuance 
of  such  agreement,  and  in  consideration  of  16,000Z.  secured  to  the 
respondent  Robert,  as  in  the  indenture  mentioned,  he  granted, 
sold,  and  released  unto  the  Earl  of  Rosse  all  the  lands  of  Castle- 
boy, &c.,  and  all  other  estates  of  inheritance  which  descended  to 
him  as  heir-at-law  of  the  said  lunatic,  upon  trust,  to  the  use  of 
the  said  respondent,  for  life,  and  after  his  decease  for  the  use 
of  the  other  respondent,  R.  H.  Persse,  his  heirs  and  assigns,  for 

ever. 
*  285  *  The  appellant's  first  wife,  Catherine  O'Grady,  having 
died  in  1829,  leaving  a  son  and  two  daughters,  the  issue 
of  the  marriage,  the  appellant  intermarried  in  July,  1833,  with 
Frances  Barry,  and  by  the  indenture  of  settlement  made  in  con- 
templation of  that  marriage,  he,  in  consideration  of  her  marriage 
portion,  conveyed  the  reversion  in  fee,  expectant  on  the  deter- 
mination of  the  estate  in  tail  male,  limited  to  the  first  and  other 
sons  of  his  marriage  with  his  first  wife  by  the  settlement  of 
November,  1826,  in  the  Roxborough  estate,  to  trustees,  to  the 
uses  therein  declared ;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  marriage  with  Frances  Barry,  &c. ;  and  the  appellant 
thereby  covenanted  that  when  he  should  come  into  possession  of 
the  Castleboy  estate,  by  virtue  of  the  said  indenture  of  the  8th  . 

(a)  Vide  infra ^  extracts  from  the  evidence,  p.  290  et  seq. 
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of  December,  1827,  he  would  assure  the  reversion  in  fee  of  that 
estate  to  the  same  uses  and  trusts  as  were  in  this  indenture 
expressed  concerning  his  reversion  in  fee  in  the  Roxborough 
estate.  All  the  parties  to  this  indenture  had  notice  of  the  in- 
denture of  1830  between  the  respondents. 

In  June,  1835,  the  appellant  and  his  wife,  and  the  children, 
the  issue  of  the  two  marriages,  filed  their  bill  in  the  Court  of 
Chancery  in  Ireland  against  the  respondents,  Robert  Persse  and 
Robert  Henry  Persse,  and  the  Earl  of  Rosse,  and  several  other 
defendants  who  had  been  named  trustees  in  the  various  indent- 
ures before  mentioned ;  and  the  bill,  after  stating,  among  other 
things,  the  said  indentures  of  November,  1826,  and  December, 
1827,  charged  that  the  latter  deed  was  deliberately  executed  by 
the  respondent,  and  that  he  derived  great  personal  benefit  from  the 
prevention  of  fraud  and  imposition  on  R.  P.  Persse  by  the 
establishing  of  his  lunacy,  which  the  respondent  *  was  un-  *  286 
able  to  do  without  the  aid  of  the  appellant ;  and  that  he 
was  heard  to  declare  that  he  intended  the  Castleboy  estate  to 
go  to  the  male  issue,  with  the  Roxborough  estate,  and  that  Mr. 
O'Connor  was  mutually  employed  by  them  both  in  preparing  the 
said  deed,  and  that  the  respondent  had  also  the  advice* of  coun- 
sel ;  and  the  bill,  after  stating  the  said  indenture  of  June,  1830, 
charged  that  the  same  was  voluntary,  without  consideration,  and 
with  notice  on  the  part  of  the  respondent,  R.  H.  Persse,  of  the 
deed  of  December,  1827.  The  bill  prayed  that  the  said  indent- 
ure of  the  9th  of  June,  1830,  might  be  declared  fraudulent  and  * 
void,  and  that  the  respondents,  R.  Persse  and  R.  H.  Persse,  and 
the  Earl  of  Rosse,  might,  in  pursuance  of  the  covenant  of  R. 
Persse,  in  the  indenture  of  the  8th  of  December,  1827,  be  com- 
pelled by  the  decree  of  the  Court  to  convey  the  Castleboy  estate 
to  and  for  the  several  uses  and  trusts  specified  and  mentioned  in 
the  said  settlements  of  the  11th  of  November,  1826,  and  15th  of 
July,  1833,  so  far  as  the  same  were  then  capable  of  being  effect- 
uated ;  and  that  it  might  be  referred  to  the  Master  to  prepare  a 
proper  deed  of  conveyance  for  those  purposes,  and  that  the 
respondents,  R.  Persse  and  R.  H.  Persse,  might  be  restrained,  by 
injunction,  from  cutting  down  any  timber  or  other  trees  upon  the 
said  premises  of  Castleboy,  or  from  burning  any  of  the  land,  or 
committing  any  other  waste  on  the  said  estate ;  and  that  an 
account  might  be  taken  of  the  waste  committed  by  them,  and 
'the  value  thereof  ascertained,  and  paid  into  Court. 

The  respondents  severally  put  in  answers  to  the  bill,  and  the 
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respondent,  Robert  Persse,  after  stating,  among  other  things,  the 
said  deed  of  1823,  and  that  he  thereby  gave  up  his  life  interest 

in  the  Roxborough  estate,  worth  45002.  a  year,  for  an 
*287    annuity  of  5002.,  *in  consequence  of  the  persuasions  of 

the  appellant  and  the  pressure  of  creditors  urged  on  by 
him  ;  and  that  tiie  appellant  allowed  the  said  annuity,  which  was 
the  only  means  of  subsistence  the  respondent  had  for  himself  and 
family,  to  fall  greatly  in  arrear,  with  a  view  of  taking  advantage 
of  respondent's  distress  to  effectuate  the  appellant's  {)urpose  of 
getting  possession  of  the  Castleboy  estate ;  and  that  in  further- 
ance of  that  plan,  the  appellant  induced  this  respondent  to  come 
to  Dublin  and  reside  there  at  the  house  of  the  appellant's  father- 
in-law,  Lord  Chief  Baron  O'Grady,  who,  together  with  the 
appellant,  persuaded  this  respondent  to  issue  the  commission 
of  lunacy  and  to  execute  the  deed  of  December,  1827 ;  and  that 
that  deed  was  prepared  by  the  appellant's  solicitor,  and  executed 
by  this  respondent  without  being  aware  of  its  nature  or  effect ; 
and  he  knew  nothing  of  its  contents,  as  the  Lord  Chief  Baron 
had  refused  to  give  him  the  counterpart,  but  he  had  supposed 
that  its  object  was  to  secure  to  the  appellant  the  expenses  of  the 
commissibn  against  R.  P.  Persse,  until,  on  examining  the  memo- 
rial  of  it  at  the  registry  office,  he  found  that  it  codtained  a  cove- 
nant to  convey  the  Castleboy  estate;  and  he  was  induced  to 
execute  the  same  by  the  fraudulent  contrivance,  imposition,  and 
misrepresentation  of  the  appellant,  and  without  having  received 
any  valuable  consideration  for  the  same ;  and  he  denied  that 
O'Connor,  who  prepared  the  said  deed,  was  then  or  on  any  pre- 
vious occasion  his  solicitor,  and  he  denied  that  he  had  any  com- 
munication with  any  other  professional  adviser  while  in  Dublin, 
or  that  he  ever  declared  it  to  be  his  object  to  settle  the  Castle- 
boy estate  with  the  Roxborough  estate,  nor  was  it  his  desire  to 

increase  the  provision  made  for  the  appellant,  as  respon- 
*  288    dent's  younger  sons  were  comparatively  unprovided  *  for. 

And  the  respondent,  by  his  said  answer,  stated  that  the 
appellant  or  Mr.  O'Connor  did  not  apprise  him  that  the  expenses 
of  the  commission  would  be  defrayed  out  of  the  lunatic's  estate, 
nor  that  it  was  competent  for  the  appellant  himself  to  sue  out  the 
commission  in  his  own  name  ;  and  the  respondent  submitted  that 
the  said  deed,  having  been  obtained  from  him  under  such  circum- 
stances, ought  to  be  declared  fraudulent  and  void ;  and  even  if 
the  same  had  been  fairly  obtained,  the  covenant  therein  to  settle' 
the  said  estates,  being  a  voluntary  agreement  as  to  an  estate  in 
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expectancy,  entered  into  unadvisedly  and  without  valuable  con- 
sideration, could  not  be  enforced  against  this  respondent ;  and  he 
admitted  the  execution  of  the  said  deeds  of  1830  and  1833,  and 
insisted  that  the  latter  was  executed  with  full  knowledge,  by  all 
the  parties  thereto,  of  the  deed  of  1830. 

The  respondent,  R.  H.  Persse,  by  his  answer,  repeated,  on  his 
belief,  most  of  the  statements  in  his  father's  answer;  and  in 
conclusion  he  submitted  that  he  was  a  purchaser  of  the  Castleboy 
estate  for  valuable  consideration,  and  that  the  purchase-money 
was  settled  for  the  benefit  of  his  father's  younger  children. 

The  bill  was  amended  in  November,  1836,  by  adding  as  plain- 
tiff another  child  of  the  appellant  and  his  said  wife,  Frances 
Barry,  born  since  the  bill  was  filed ;  and  as  amended,  it  stated, 
among  other  things,  that  the  respondent's  annuity  of  500Z.  was 
never  in  arrear  above  301Z.,  or  little  more  than  one-half  year's 
payment,  up  to  the  time  of  the  execution  of  the  deed  of  Decem- 
ber, 1827 ;  and  stated  several  occasions,  between  1818  and  1830, 
on  which  Mr.  O'Connor  had  been  the  solicitor  of  the  respondent ; 
and  it  charged  that  O'Connor,  at  the  time  of  receiving 
instructions  *  for  the  said  deed,  and  Mr.  Waller  O'Grady,  *  289 
barrister,  and  son  of  the  Lord  Chief  Baron,  on  a  subsequent 
occasion,  asked  the  respondent,  Robert  Persse,  whether  he  wished 
any  provision  to  be  made  in  said  deed  for  his  younger  children, 
and  that  respondent  replied  he  did  not  think  that  necessary, 
inasmuch  as  in  the  event  of  getting  the  Castleboy  estate  during 
his  life,  he  hoped  to  be  able  to  make  competent  provision  for' 
them  out  of  the  savings  of  his  income ;  and  the  amended  bill 
also  charged  that  the  respondent,  after  executing  the  counterpart 
of  the  said  deed  at  the  house  of  the  Lord  Chief  Baron,  in  the 
manner  in  the  bill  mentioned,  handed  the  same  to  the  Lord  Chief 
Baron,  and  desired  him  not  to  part  with  it  without  personal 
application  from  himself ;  and  that  if  he  afterwards  made  appli- 
cation for  the  same,  it  was  by  letter  not  written  nor  signed  by 
himself,  nor  in  any  way  authenticated  by  him. 

The  respondent,  Robert  Persse,  by  his  answer  to  the  amended 
bUl,  admitted  that  in  November,  1827,  previous  to  the  execution 
of  the  deed,  not  more  than  301L  of  the  annuity  was  then  due, 
but  in  1826  the  arrears  exceeded  800L ;  and  he  denied  that 
Charles  O'Connor  had  been  employed  by  him  as  his  solicitor  in 
the  lunacy  business,  or  in  any  other  business,  on  any  occasion 
whatsoever,  to  the  best  of  his  recollection,  although  he  might 
have  been  employed  by  a  relation  of  his  in  carrying  on  some  law 
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business  in  the  respondent's  name ;  and  he  denied  that  he  had 
any  conversation,  as  in  the  bill  alleged,  either  with  O'Connor  or 
Waller  O'Grady,  as  to  making  provision  in  the  deed  for  his 
younger  children.  He  admitted  that  he  executed  the  deed,  but 
he  did  so  without  the  advice  of  counsel  or  solicitor,  and  without 
having  the  deed  read,  as  far  as  he  was  able  to  recollect 

*  290    what  *  passed  at  the  time  ;  and  he  admitted  that  in  giving 

the  counterpart  of  the  deed  to  the  Chief  Baron,  he  desired 
him  not  to  part  with  it  without  application  from  him,  and  said 
he  had  frequently  applied  for  the  same  by  letter  and  by  his 
solicitor,  but  the  Chief  Baron  withheld  it. 

Witnesses  were  examined  on  both  sides,  and  a  great  number 
of  documents  and  accounts  were  put  in  evidence  in  the  cause. 

The   witnesses  for  the   appellant  deposed  to  the  following 
e£Pect:  — 

Mr.  Charles  O'Connor,  of  Dublin,  solicitor,  said  he  had  done 
some  law  business  for  the  respondent  or  for  his  land  agent,  from 
1817  to  1820.  In  November,  1827,  he  suggested  to  the  appel- 
lant, at  his  house  at  Roxborough,  the  necessity  of  issuing  a  com- 
mission of  lunacy  against  Robert  Parsons  Persse ;  and  after  a 
conversation  with  him  on  the  subject,  witness  waited  on  the 
respondent  at  his  house  at  Newcastle,  and  after  talking  on  the 
subject  with  him,  told  him  that  the  appellant  would  pay  the  ex- 
penses if  he  (the  respondent)  would  allow  his  name  to  be  used. 
The  respondent  said  he  would  go  to  the  appellant  to  Roxborough, 
to  consult  with  him.  Both  parties  came  together  to  witness's 
house  in  Dublin,  on  the  3d  of  December  following,  and  witness 
took  instructions  from  the  respondent  for  the  deed  (of  the  8th 
December,  1827),  which  respondent  desired  to  be  prepared  with 
expedition.  Witness  asked  him  if  he  wished  any  provision  to  be 
inserted  for  his  younger  children,  to  which  the  respondent  replied, 
that  in  the  event  of  his  getting  the  Castleboy  estate  for  his  life, 
he  would  be  enabled  to  save  from  the  income  thereof  what  would 
be  a  competency  for  the  younger  children.     Witness  pre- 

*  291   pared  a  draft  of  the  deed,  and  laid  it  before  *  Mr.  Waller 

O'Grady  for  his  perusal  and  amendment,  on  behalf  of  the 
appellant,  and  subsequently  laid  the  same  draft  as  amended 
before  Mr.  Blackburne,  on  behalf  of  the  respondent,  and  told  the 
respondent  that  he  had  done  so.  Witness  and  a  Mr.  Nolan  were 
the  subscribing  witnesses  to  the  deed,  which  was  executed  on  the 
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day  of  its  date,  at  the  house  of  the  Lord  Chief  Baron  O'Grady, 
in  Dublin,  in  the  presence  of  the  witnesses  and  Messrs.  Waller 
and  Richard  O'Grady,  sons  of  the  Chief  Baron,  in  this  manner: 
this  witness  read  aloud  the  corrected  draft,  while  the  respondent 
and  appellant  each  held  and  perused  a  part  of  the  deed;  it  was 
in  two  parts.  After  the  whole  had  been  read,  the  parties  then 
executed  both  parts.  The  Lord  Chief  Baron  was  not  then 
present,  but  he  came  into  the  room  before  and  after  the  execu- 
tion of  the  deed. 

Mr.  Nolan,  the  other  subscribing  witness  to  the  deed,  gave  a 
similar  account  of  its  execution. 

Mr.  Waller  O'Grady  said  he  was  present  at  several  conversa- 
tions with  the  respondent  in  the  end  of  November  and  beginning 
of  December,  1827,  respecting  the  conveyance  of  the  Castleboy 
estate,  and  heard  the  respondent  say  more  than  once  that  he  was 
desirous  that  that  estate  should  be  reannexed  to  the  Roxborough 
estate,  and  that  it  was  a  great  oversight  in  his  family  to  have 
separated  them.  He  said  he  was  not  in  a  condition  to  prosecute 
the  commission  against  Parsons  Persse,  but  he  had  arranged  with 
his  son  Dudley  to  incur  the  expense,  and  he  wished  Mr.  O'Con- 
nor to  take  his  instructions  for  the  purpose,  and  he  went  to  Mr. 
O'Connor's  house  for  that  purpose.  This  vntness,  after  giving 
the  same  account  of  the  execution  of  the  deed  as  the  subscrib- 
ing witnesses  did,  added  that  at  that  time  the  respondent 
*  expressed  a  hope  that  the  eflfect  of  the  deed  would  be  to  *  292 
perpetuate  the  two  estates  in  his  family.  One  part  of  the 
deed  after  its  execution  remained  with  Mr.  O'Connor,  and  the 
other  part  was  delivered  by  the  respondent  to  witness's  father, 
who  had  then  come  into  the  room.  His  lordship  asked  the 
respondent  why  he  wished  to  encumber  him  with  the  deed,  and 
the  respondent  replied  that  he  had  good  reasons;  that  his 
younger  children,  when  they  found  he  had  executed  it,  would 
annoy  him  on  the  subject,  and  therefore  he  wished  his  lordship 
to  take  charge  of  it,  and  not  to  give  it,  not  even  if  he  himself 
should  write  for  it,  unless  he  came  in  person  for  it. 

In  one  of  the  conversations  this  witness  had  with  the  respon- 
dent, on  his  suggesting  to  the  respondent  whether  he  wished  to 
make  provision  in  the  contemplated  deed  for  his  younger  children, 
the  respondent  made  answer  similar  to  that  which  he  had  made 
to  Mr.  O'Connor.  The  draft  of  the  deed  had  been  laid  before 
this  witness  on  behalf  of  the  appellant,  and  he  made  the  notes, 
amendments,  and  alterations  which  appeared  on  it. 
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Mr.  Adams,  of  the  county  of  Gal  way,  an  acquaintance  of  the 
respondent,  heard  him  say,  in  December,  1827,  that  the  estates  of 
Roxborough  and  Castleboy  could  never  again  be  separated,  and 
that  he  had  executed  a  deed  conye3ring  the  latter  to  his  son 
Dudley. 

Two  witnesses  proved  that  after  the  respondents  took  posses* 
sion  of  the  Castleboy  estate,  in  1830,  they  cut  about  4000?.  worth 
of  timber,  and  ploughed  above  150  acres  of  meadow  and  pasture 
land. 

The  evidence  for  the  respondents  was  to  the  following  effect :  — 

Mr.  J.  Lambert,  of  Dublin,  solicitor,  on  receiving  instruc- 
*293  tions,  in  1830,  from  the  respondent,  Robert  *Per88e,  to 
prepare  the  deed  of  conveyance  of  the  Castleboy  estate  to 
the  second  respondent,  observed  to  him  that  he  had  understood 
that  property  had  been  settled  on  Dudley  Persse.  The  respondent 
denied  having  made  any  such  disposition  of  it,  and  said  the  deed 
between  him  and  Dudley  went  to  the  extent  only  of  guarantee- 
ing to  Dudley  the  costs  of  prosecuting  the  commission  of  lunacy ; 
which  assertion  this  witness  believed,  because  he  had  heard  Dud- 
ley swear,  in  his  examination  on  the  lunacy,  that  he  had  no 
interest  in  the  result  of  that  inquiry.  This  witness  knew  that 
the  respondent  had  been  in  pecuniary  embarrassments  in  1826-28, 
and  heard  him  complain  that  the  appellant  did  not  regularly  pay 
the  annuity,  which  was  his  only  means  of  living;  and  witness 
was  employed  in  1830  to  file  a  bill  against  the  appellant  for  pay- 
ment of  the  arrears  of  the  annuity.  Witness  had  conducted  a 
lawsuit  for  the  respondent  in  1826,  and  was  his  confidential  law 
adviser  from  1830  to  1833,  when  he  was  succeeded  by  Mr.  Ardill. 
Mr.  O'Connor  had  been  employed  by  the  respondent  as  his  solic- 
itor before  1826.  This  witness,  in  1833,  prepared  a  letter,  to  be 
signed  by  the  respondent,  to  the  Lord  Chief  Baron  (then  Vis- 
count Guillamore),  requiring  his  lordship  to  give  the  respondent 
the  counterpart  of  the  deed  of  December,  1827,  and  he  accom- 
panied the  respondent  R.  H.  Persse  to  his  lordship's  house  with 
the  letter.  R.  H.  Persse  was  shown  into  his  lordship's  chamber, 
and  on  his  return  he  told  witness  that  his  lordship  said  the  deed 
was  locked  up  in  an  iron  safe,  and  the  keys  were  in  the  country- 
A  similar  answer  was  made  by  his  lordship  to  a  like  subsequent 
application,  and  witness  was  never  able  to  procure  the  counter- 
part of  the  deed. 
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The  expenses  of  the  commission  of  lunacy  were  *  ulti-   *  294 
mately  paid  out  of  the  funds  in  Court  to  the  credit  of  the 
lunatic.     Witness  heard  Mr.  O'Connor  say  that  the  money  had 
been  advanced  by  him,  and  not  by  the  appellant.    It  was  a  very 
lucrative  suit  for  Mr.  O'Connor. 

Mr.  Thomas  Ardill,  of  Dublin,  solicitor  in  the  cause  for  the 
respondents,  proved  that  previous  to  the  settlement  on  the  in- 
tended marriage  of  the  appellant  with  Miss  Barry  in  1833,  he,  by 
direction  of  the  respondents,  caused  copies  of  the  deed  of  1830  to 
be  served  on  the  Master  in  Chancery,  to  whom  it  had  been  referred 
to  approve  of  that  settlement  (Miss  Barry  being  a  ward  of  Court 
with  20,0002.  fortune),  and  also  on  all  the  material  parties  to 
that  settlement.  This  witness  also  defended  successfully  an 
action  of  ejectment  which  was  brought  by  a  devisee  under  an 
alleged  will  of  the  deceased  lunatic  against  the  respondent  R.  H. 
Persse,  who  paid  all  the  expenses ;  no  part  of  them  was  paid  by 
the  appellant. 

Mr.  Burton  Persse,  the  next  of  kin  of  the  lunatic,  and  who 
resisted  the  commission,  knew  the  respondent  to  have  been  in 
pecuniary  embarrassments  in  1826-28,  and  he  complained  to  wit* 
ness  that  his  annuity  was  not  regularly  paid ;  he  had  no  other 
means  of  support.  Witness  did  not  know  by  whom  the  money  for 
prosecuting  the  commission  was  advanced,  but  all  the  expenses 
were  subsequently  paid  out  of  the  lunatic's  estate. 

Mr.  James  Blakeney,  solicitor,  said  that  for  fifteen  years  pre- 
vious to  1823  or  1824,  his  father,  deceased,  had  been  confidential 
law  adviser  to  the  respondent,  and  witness  believed  he  was  suc- 
ceeded by  Mr.  O'Connor.  In  further  proof  of  this  fact,  two  let- 
ters were  put  in  evidence,  one  written  by  the  respondent  from 
his  house  at  Newcastle,  tlie  3d  February,  1828,  to  Mr. 
O'Connor,*  informing  him  that  a  law  process  was  served  *295 
on  him  ;  the  second,  written  from  Castleboy,  April  10  (no 
year  mentioned),  complaining  that  Burton  Persse  was  giving 
directions  about  the  property. 

Upon  the  hearing  of  the  cause  in  February,  1837,  the  deed  of 
the  8th  of  December,  1827,  was  produced  and  read  in  evidence 
on  the  part  of  the  appellant ;  as  were  also  three  paper  writings, 
marked  respectively  Nos.  2,  3,  and  86,  which  were  to  this 
effect : — 

The  document  No.  2  was  proved  by  Mr.  O'Connor  as  con- 
taining the  instructions  given  by  the  respondent  on  the  3d  of 
December,  1827,  for  the  preparing  of  the  deed;   and  it  was 
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thereby  stated  that  the  respondent  had  agreed  to  convey  to  the 
appellant  his  expectancy  in  the  estate  of  Castleboy,  in  considera- 
tion of  love  and  affection,  reserving  a  life-interest  in  the  estate, 
and  that  the  appellant  should  have  full  power  to  proceed  in  his 
name  as  to  the  suing  out  of  the  commission  of  lunacy.  There 
was  not  any  mention  of  any  further  contract  or  agreement  be- 
tween them.  This  paper  appeared  to  have  been  submitted  to 
counsel  as  instructions  for  the  deed,  with  an  observation  that  it 
was  left  to  counsel  to  say  whether  the  respondent's  life-estate 
should  be  made  free  from  impeachment  of  waste,  and  whether  he 
should  have  a  leasing  power ;  and  there  appeared  at  the  foot  of 
the  paper  the  words  following :  "  I  have  not  made  Mr.  Robert 
Persse's  estate  for  life  free  from  impeachment  of  waste,  nor  given 
him  a  leasing  power,  not  being  so  instructed.  J.  B.  M."  These 
initials  were  stated  at  the  bar  to  be  the  initials  of  J.  B.  Miller, 
barrister-at-law :  no  evidence  was  given  as  to  the  time  when  he 
made  the  memorandum,  nor  by  whom  nor  on  whose  part  he  had 
been  consulted. 

The  document  No.  86  purported  to  be  a  draft  of  the 
deed  laid  before  Mr.  Waller  O'Grady  for  his  *  perusal  and   *  296 
amendment,  on  the  part  of  the  appellant,  the  instructions 
for  which  purpose  were  written  in  the  fold  of  the  draft,  and  at 
the  foot  thereof  were  written  the  words :  "  Qucere^  leasing  powers ; 
impeachment  of  waste." 

The  consideration  specified  in  the  draft  was  merely  love  and 
affection,  and  10«.  It  appeared  by  the  draft  that  the  following 
recitals  were  introduced  into  it  by  Mr.  O'Grady :  "  And  whereas 
the  said  Robert  Parsons  Persse  is  now,  and  has  been  for  several 
months,  in  a  state  of  mental  and  bodily  disease,"  &c.  (See  the 
substance  of  these  recitals,  ante^  p.  282.) 

It  further  appeared  that  Mr.  O'Grady,  in  that  part  of  the  draft 
which  recited  the  agreement  to  convey  in  consideration  of  love 
and  affection,  and  10«.,  ihtroduced  the  words,  "and  from  his 
desire  to  continue  the  estates  of  Roxborough  and  Castleboy 
united,"  and  the  words,  "also  in  consideration  of  the  advance 
of  money  by  the  said  Dudley  for  the  purposes  herein  before 
recited;"  and  it  did  not  appear  that  he  had  adverted  to  the 
queries  as  to  the  leasing  power  and  power  to  commit  waste. 
Such  powers  were  omitted  in  the  draft. 

The  document  No.  3  purported  to  be  the  draft  of  the  deed 
submitted  to  Mr.  Blackburne  by  Mr.  O'Connor,  on  behalf  of  the 
respondent,  and  appeared  to  be  a  copy  of  the  di*aft  as  altered  by 
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Mr.  O'Grady,  with  instructions  in  the  fold,  which  were  a  copy  of 
the  instructions  submitted  to  Mr.  O'Grady,  save  that  the  queries 
as  to  giving  the  respondent  a  leasing  power,  and  rendering  him 
dispunishable  for  waste,  were  omitted.  It  further  appeared  that 
in  tlie  draft,  as  settled  by  Mr.  Blackbume,  there  had  remained  in 
the  covenant  against  incumbrances  an  exception  as  to  leases  to 
be  made  by  the  respondent;  and  that  Mr.  O'Grady  had,  after 
the  draft  had  been  so  settled  by  Mr.  Blackbume,  struck 
*  out  that  exception  from  the  draft,  and  made  the  follow-  *  297 
ing  observation  in  the  margin :  — 

"As  the  object  is  very  much  to  unite  the  two  demesnes  of 
Roxborough  and  Castleboy,  it  is  not  intended  that  either  party 
should  have  leasing  powers.  "  W.  O'G." 

The  cause  was  heard  before  Lord  Chancellor  Plunket,  (a) 

(a)  The  counsel  on  each  side,  in  arguing  the  appeal,  referred  to  manuscript 
notes  of  Lord  Plunket's  judgment  taken  for  the  parties  hy  different  handis, 
aod  said  they  were  the  same  in  substance  and  effect,  though  differing  in 
words.  From  copies  -with  which  we  have  been  favoured,  we  make  the  fol- 
lowing extracts  :  — 

The  Lord  Chancellor.  —  The  bill  has  been  filed  by  the  son  against 
his  father  and  his  younger  brother,  seeking  to  enforce  the  execution  of  a 
€x>Tenant,  which  is  contained  in  a  deed  executed  to  the  plaintiff  by  the  father. 
The  preyious  facts  of  the  case,  I  believe,  are  these  : —  Robert,  the  father,  was 
tenant  for  life  of  the  Roxborough  estate,  bringing  an  income  of  4500/.  He, 
by  deed,  in  1823  reduced  himself  to  the  situation  of  an  annuitant,  by  giving 
up  his  interest  in  these  estates  to  his  son,  Dudley,  for  an  annual  sum  of  800/., 
and  a  sum  of  6000/.  to  be  paid  to  him,  covenanting  that  in  certain  events  the 
annuity  should  be  reduced.  It  appears  that  such  events  did  take  place  as 
reduced  the  annuity  to  500/.  Robert  afterwards  became  a  bankrupt,  and  was 
left  solely  depending  on  the  annuity,  which  we  find,  though  it  should  have 
been  paid  quarterly,  was  not  even  paid  annually,  for  thercT  was  an  arrear  of  a 
year  and  a  half  permitted  by  Dudley  to  accumulate.  The  only  thing  he 
appears  to  have  had  except  the  500/.  was  the  possibility  of  becoming  heir  to 
Parsons  Persse,  if  he  outlived  him  and  Parsons  died  without  issue.  It  does 
not  appear  that  Dudley  had  a  similar  right  to  the  estates  of  Parsons  Persse,  if 
his  father  died  before  him,  and  this  fact  has  a  bearing  on  both  sides  of  the 
case.  The  thing  about  to  be  purchased  was  not  so  valuable  as  if  it  did  not 
depend  upon  Robert's  surviving  the  lunatic,  and  a  small  sum  would  be  a  fair 
consideration  for  it.  But  then,  the  son  Dudley  is  found  amply  provided  for, 
the  father  is,  I  may  say,  in  a  state  of  destitution,  and  this  partly  produced  by 
Dudley's  neglect  in  paying  his  annuity,  and 'for  the  younger  children  he  has 
scarcely  the  means  of  providing.  Parsons  Persse,  who  was  seised  of  the 
Castleboy  estates,  becomes  a  lunatic,  and  if  he  died  without  issue,  Robert 
Persse,  and  after  him  his  son  Dudley,  would  be  entitled  to  them.  Parsons 
Persse,  it  appears,  was  then  a  man  of  about  forty  years  of  age  ;  Robert  Persse 
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*  298  who,  by  a  decree  made  on  the  7th  of  February,  *  1837, 
ordered  and  decreed,  as  to  so  much  of  the  appellant's  bill 

was  sixty-three,  and  Dudley  was  a  young  man  in  the  prime  of  life  ;  thus  the 
life  of  Parsons  Persse  might  be  as  good  as  Robert's,  and  that  fact  is  material, 
as  it  seems  to  lessen  the  inadequacy  of  the  consideration.  But  it  also  appears 
that  it  was  highly  important  to  Dudley  himself  to  secure  the  estates  from 
alienation,  and  he  certainly  undertook  the  case  as  well  for  his  own  advantage 
as  his  father's. 

It  appears  from  the  state  that  Parsons  Persse  was  in,  and  from  his  being 
exposed  to  the  extortion  and  influence  of  persons  who  were  disposed  to 
plunder  him,  that  it  was  necessary  to  establish  his  lunacy,  and  that  this  was 
a  first  and  necessary  measure  we  cannot  doubt.  On  the  suggestion  of  Mr.* 
O'Connor  to  Dudley,  it  was  determined  to  undertake  the  case.  I  have  no 
right  to  enter  into  what  should  be  the  feelings  of  a  son  situated  as  Dudley 
Persse  was,  in  possession  of  4500/.  a  year  which  he  got  from  his  father,  and 
having  900/.  of  his  father's  money  in  his  pocket  ;  it  is  not  my  business  to  say 
what,  under  ordinary  feelings,  it  would  have  been  a  natural  and  a  fair  and  a 
just  thing  to  do  ;  but  I  do  not  think  it  woidd  have  been  extraordinary  gener- 
osity if  Dudley  had  said  to  his  father,  **  I  know  how  you  are  situated ;  I 
know  you  have  not  money  to  undertake  this  matter,  and  I  will,  at  my  own 
expense,  undertake  it  for  you  ;  you  lending  me  your  name."  If  he  had  done 
so,  no  person  deriving  from  him  could  have  complained  that  he  had  wantonly 
thrown  away  his  property  ;  or  even  if  he  had  said,  **  I  will  be  at  the  expense 
in  this  case,  and  when  we  get  possession  of  the  estate  it  shall  pay."  No  one 
could  complain  of  that.  But  he  asks  the  estate  itself  as  a  reward  for  securing 
it.  Funds  in  the  lunacy  were  ample,  more  than  20,000/. ,  and  the  risk  waa 
only  as  to  such  portion  of  the  costs  as  might  not  be  allowed  against  the 
estate. 

It  is  to  be  observed  that  Robert  Persse  was  not  the  moving  party  in  this 
transaction;  Dudley  had  the  money,  and  had  equal  interest  in  proving  the 
lunacy  with  Robert;  and  it  is  plain  that  he  and  Mr.  O'Connor  induced  Robert 
to  embark  in  the  matter,  though  they  would  make  him  appear  the  principal 
party.  Mr.  O'Connor  informed  himself  of  the  lunatic's  situation,  and  if  he 
had  then  said  to  Robert  Persse,  **  Communicate  with  your  solicitor,"  which  I 
must  now  remark  Ke  did  not,  though  it  is  so  alleged:  I  say  that  I  look  upon 
the  attempts  to  substantiate  the  allegation  that  Mr.  O'Connor  was  the  solicitor 
of  both  Robert  and  Dudley,  to  be  a  miserable  failure  :  if  he  had  said,  *^  Con- 
sult with  your  relations,"  all  might  be  well:  but  Mr.  O'Connor  took  upon 
himself  the  management  of  the  entire  affair.  He  put  Robert  in  communi- 
cation with  Dudley,  and  between  them  they  persuaded  him  to  undertake  the 
affair  in  the  terms  I  have  stated.  The  communication  was  made  in  the  latter 
end  of  November,  1827,  and  from  the  latter  end  of  November  to  the  3d  of 
December  we  have  no  information  of  what  passed,  or  of  any  communication 
having  taken  place  between  Robert  and  his  man  of  business. 

At  this  stage  I  beg  to  say  that,  so  far  as  the  answer  throws  disparagement 
upon  certain  high  names,  I  must  express  my  opinion  that  I  consider  it  entirely 
unwarrantable:  their  high  character  and  important  duties  place  them  above 
suspicion  in  this  affair;  and  I  would  have  it  distinctly  understood  that  in  any 
observations  I  may  think  it  necessary  to  make  upon  the  conduct  of  Dudley 
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as  related  to  the  subject  of  waste,  that  *  the  same,  be  dis-  *  299 
missed  with  costs,  and  that  the  remainder  of  the  bill  be 

Persse,  or  O'Connor,  I  mean  my  remarks  to  apply  to  themselves,  and  not  in 
any  manner  to  Lord  Guillamore,  or  any  member  of  his  family.  Mr.  O'Connor, 
who,  it  is  alleged,  was  the  confidential  agent  of  Robert  Persse,  takes  upon 
himself  the  entire  management  of  the  affair,  and  without  the  necessary  legal 
assistance  upon  the  part  of  Robert,  promotes  the  advantage  of  his  client 
Dudley  ;  and  his  conduct,  therefore,  necessarily  calls  for  remark.  It  is  stated 
that  it  was  at  the  desire  of  Robert  that  Dudley  consented  to  undertake  the 
business:  now,  it  was  by  Dudley  and  Mr.  O'Connor  that  Robert  was  called 
into  activity  at  all.  I  ask,  under  such  circumstances  ought  Mr.  O'Connor  to 
have  undertaken  the  office  of  sohcitor  for  both  parties ;  and  if  he  did,  was 
there  ever  a  case  calling  more  imperatively  for  full  communication  between 
the  parties,  and,  above  all,  for  a  full  and  well  defined  consideration  to  be  paid 
to  the  party  parting  with  the  estate?  What  was  the  consideration  to  be 
given  for  the  fee-simple  estate  of  2000/.  per  annum?  Why,  the  consideration 
for  this  valuable  estate  was  the  costs  which  might  be  incurred  in  preventing 
its  alienation  from  the  family  of  both.  I  have  in  my  hand  what  is  called 
*^  Instructions  for  the  deed,"  and  I  must  say  I  know  of  no  instance  of  so 
important  an  instrument  being  based  upon  such  a  document.  This  is  a  docu- 
ment which  it  is  difficult  to  interpret ;  there  are  parts  of  it  which  it  would 
appear  were  first  written,  and  yet  which  really  were  not  written  first:  [His 
Lordship  read  passages  from  the  instructions.]  By  whom  all  this  was  written 
we  have  no  explanation,  or  evidence  of  an  explanation  on  the  point  being 
given  to  Robert.  Then  follows  in  different  handwriting,  **  I  have  not  made 
Robert  Persse's  estate  for  life,  &c.  J.  B.  M."  Who  J.  B.M.  is  does  not 
appear,  but  I  am  told  it  is  Mr.  Miller  ;  neither  does  it  appear  on  what  author- 
i^  he  is  found  preparing  this  deed  of  conveyance.  Does  it  appear  that 
Biobert  knew  that  Mr.  Miller  was  employed  ?  This  undefined  mode  of  pro- 
ceeding would  not  be  permitted  in  the  commonest  matter.  On  the  other  side 
of  this  paper  we  have  what  appears  to  be  a  true  statement  of  the  situation  of 
Parsons  Persse.  [His  Lordship  read  a  further  extract  from  the  instructions.] 
Then  follows  a  part  which  was  afterwards  scraped  out :  it  commences,  '*  The 
agent  of  the  Messrs.  Persse  cannot  more  particularly  state;"  and  by  this 
part  of  the  instructions  it  would  be  made  to  appear  that  bne  man  was  acting 
as  agent  for  both  Robert  and  Dudley  ;  and  we  must  also  observe  in  this  part, 
which  has  been  struck  out,  that  there  was  to  be  an  exemption  from  impeach- 
ment of  waste,  and  a  leasing  power,  preserved  to  Robert.  By  whom  this  was 
struck  out  we  are  not  told.  Did  Robert  know  any  thing  of  so  important  a 
question  as  to  whether  he  was  or  not  to  possess  that  which  would  give  the 
chief  value  to  his  life-estate?  We  are  not  told  that  he  did.  There  is  no 
evidence  of  this  draft  ever  having  been  submitted  to  Robert  Persse,  nor  are 
we  shown  that  the  instructions  were  submitted  to  coimsel  employed  for  him 
with  his  knowledge  or  consent. 

How  ought  the  parties  to  have  acted  in  such  a  case  as  this?  It  does  not 
appear  that  Robert  is  ever  informed  that  counsel  is  to  be  employed  on  his 
|Murt  or  on  the  part  of  Dudley.  Was  he  informed  that  Mr.  Blackbume  was  to 
be  his  counsel?  It  seems  to  me  very  extraordinary  that  Mr.  O'Connor  felt 
no  delicacy  in  acting  for  both  parties  in  this  peculiar  case.     Separate  counsel 
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*  300  dismissed  without  costs ;  and  as  to  *  the  draft  deed  laid 
before  Mr.  O'Grady,  the  draft  deed  laid  before  Mr.  Black- 
is  thought  necessary,  and  why  not  separate  solicitors  quite  as  needful?  If 
ever  there  was  a  case  in  which  a  person  should  hesitate  in  taking  on  himself 
the  duties  of  solicitor  for  hoth  father  and  son,  it  was  this  case  ;  or,  if  he  did 
undertake  them,  he  should  at  each  step  of  the  proceedings  guard  himself  from 
suspicion  by  a  strict  intelligence  and  frequent  communication  between  the 
parties,  and  by  preserving  all  the  documents  and  evidence  connected  with 
the  affair. 

The  next  thing  I  have  to  remark  upon  is  the  draft  sent  to  Mr.  Waller 
O'Grady.  In  this  draft  there  are  some  parts  underlined  which  deserve  par- 
ticular attention.  The  first  portion  we  find  so  marked  is  this  :  **  From  desire 
to  continue  the  estate  of  Castleboy  and  Roxborough  united."  Robert,  we 
are  told,  said  this  or  expressed  a  desire  to  this  effect  in  casual  conversation  ; 
but  that  is  not  a  matter  upon  which  to  ground  a  conveyance.  It  goes  on, 
'^  and  also  for  consideration  of  expenditure  of  money,"  which  is  struck  out, 
and  when  this  striking-out  took  place  is  left  to  conjecture.  On  the  third  page 
is  another  underlineation  of  the  following  words  :  ^'  For  and  during  the  term 
of  the  natural  life."  Then  comes,  *^  in  as  full  and  ample  a  manner  as  said 
lands,"  also  underlined.  Then  follows,  in  the  handwriting  of  Mr.  Waller 
O'Grady,  **  and  whereas  the  said  Robert  Parsons  Persse  is  in  a  state  of  men- 
tal an^  bodily  disease."  Would  it  not  be  a  fairer  recital  to  have  said, 
**  Whereas  the  said  Dudley  and  Robert  imdertake  this  affair,  but  it  is  all 
thrown  upon  Robert,  though,  in  truth,  he  has  least  to  do  in  the  matter?  "  It 
goes  on  to  say  that  the  said  Dudley,  at  the  desire  and  request  of  the  said 
Robert,  undertook  this  matter.  Now  is  that  a  true  recital,  when  the  case  was 
imdertaken  at  the  request  of  Dudley,  on  the  suggestion  of  his  solicitor?  I 
must  remark,  however,  that  it  was  fairly  introduced  by  the  counsel  of  Dudley 
according  to  the  instructions  he  received,  but  we  have  no  proof  that  it  was 
done  with  the  concurrence  or  knowledge  of  Robert  Persse. 

The  next  thing  to  be  observed  with  respect  to  this  draft  of  the  deed,  is 
some  writing  which  appears  to  have  been  put  in  after  it  came  from  coimsel. 
There  is,  in  the  fold,  ^ Square  leasing  power,  ^tKsre impeachment  of  waste."  It 
is  quite  clear  that  these  queries  were  not  put  in  at  the  time  it  was  sent  to  Mr. 
O'Grady  ;  for  if  sahe  would  have  consulted  the  parties  on  those  points,  and 
questioned  Robert  whether  he  was  willing  to  omit  so  important  a  clause  as 
that  entitling  him  to  grant  leases  and  preserving  him  from  impeachment  of 
waste.  But  the  deed  was  perfected  without  giving  him  any  leasing  power,  or 
other  power,  on  which  so  greatly  depended  the  value  of  his  estate.  So  much 
for  the  case  that  was  laid  before  Dudley's  counsel. 

There  also  appears  to  have  been  a  case  laid  before  Mr.  Blackbume  for 
Robert.  This  draft  was  sent  to  Mr.  Blackbume,  and  he,  of  course,  considered 
that  it  was  sent  by  Robert's  desire.  I  omitted,  about  the  signature  of  Mr. 
Miller  to  a  part  of  the  instructions,  to  observe,  that  at  the  conclusion  of  what 
he  has  written  he  says,  **  I  have  not  made  Robert  Persse  an  estate  free  from 
impeachment  from  waste,  or  given  him  a  leasing  power,  not  being  so  in- 
structed. ' '  He  here  very  properly  suggests,  that  if  he  had  received  in structions 
for  granting  these  powers  to  the  person  who  was  parting  with  the  estate,  he 
should  have  done  so.    It  appears  that  these  powers  were  advisedly  left  out ; 
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bume,  and  draft  instructions  *  marked  No.  2,  respectively   *  301 
produced  at  the  hearing,  his  Lordship  ordered  that  the 
same  be  deposited  *  with  the  registrar,  with  liberty  to  all   *  302 
parties  from  time  to  time  to  inspect  them. 
The  appeal  was  against  that  decree. 

Mr.  Miller  seems  to  have  an  impression  that  it  would  be  bnt  fair,  and  the 
usual  course,  to  make  Robert's  estate  as  valuable  as  an  estate  for  life  could 
be.  Some  portions  of  the  draft  laid  before  Mr.  Blackbume  are  highly 
material  *,  it  was  read  and  revised  by  him  as  counsel  for  Robert,  and  we  find 
it  came  out  of  his  hands  giving  his  client  the  power  to  make  leases.  I  find  on 
the  margin  of  the  deed  that  was  before  Robert  Persse's  counsel,  the  following 
words :  **  As  the  object  is  to  connect  the  estate,  it  is  not  intended  to  give 
either  party  a  leasing  power."  On  what  grounds  is  this  assertion  made,  or 
by  what  authority  is  it  supported?  It  is  in  the  handwriting  of  Mr.  Waller 
O' Grady,  who,  as  counsel  for  Dudley  Fersse,  acted  very  properly  in  the  mat- 
ter ;  but,  was  it  done  by  the  authority  or  with  the  privity  of  Robert?  When 
this  question  was  mooted,  Mr.  O'Connor  should,  if  he  had  acted  fairly,  have 
gone  to  Robert  and  said,  **  Do  you  wish  to  be  made  dispunishable  for  waste, 
and  possessed  of  a  leasing  power?  ''  yet,  instead  of  that,  he  sends  a  case  to 
counsel  for  Robert,  without  saying  one  word  about  it  to  him  ;  and  when  the 
counsel  introduces  a  clause  securing  to  his  client  his  just  rights,  he  strikes  it 
out,  and  the  counsel  for  Dudley  is  instructed  to  append  this  note  to  the  draft 
as  an  extenuation  or  cause  for  the  omission  of  the  power  to  which  Robert  was 
fairly  entitled.  I  dare  say  Waller  O' Grady  thought  that  it  was  done  with 
the  consent  of  Robert,  and  if  that  had  been  the  case  it  would  have  been  all 
right. 

This  mistake  or  this  fraud,  it  might  be  supposed,  would,  between  such 
parties,  have  been  redressed,  or  at  least  no  advantage  taken  of  it.  But  is  it 
so?  Dudley,  in  the  strength  of  it,  files  a  bill  against  his  father  on  the  plea  of 
some  timber  being  cut  down,  which  it  appears  is  the  most  valuable  part  of  the 
property  on  the  estate.  Dudley  attempts  to  avail  himself  of  a  fraud  com- 
mitted on  Robert's  counsel  and  himself.  If  this  was  a  bill  filed  by  Robert  to 
get  relief  from  an  agreement  in  which  he  had  been  deprived  of  the  most  valu- 
able attribute  of  the  life-estate  covenanted  for,  could  I  refuse  his  prayer?  I 
will  not  say  that  there  is  no  case  bearing  in  favour  of  the  plaintiff  in  this 
matter,  but  certainly  there  was  none  cited ;  and  I  am  sure  that  in  such  a 
matter,  where  the  consideration  was  so  inadequate,  it  should  be  fully  proved 
that  the  most  ample  communication  took  place,  and  that  all  the  rights  of  the 
person  transferring  the  final  interest  in  the  expectancy  were  fairly  secured. 

I  am  told  this  is  a  family  transaction,  and  receives  a  different  complexion 
from  the  connection  of  the  parties  in  the  case ;  but  I  cannot  see  that  any 
difference  exists  in  it  &om  any  other  case,  except  that  it  is  more  unnatural  for 
a  son  to  force  upon  his  father  the  execution  of  such  a  harsh  and  fraudulent 
contract.  I  cannot  forget  that  his  father  has  bountifully  given  him  by  far 
Hie  larger  portion  of  his  property,  and  that  he  now  seeks  to  strip  him  of  the 
remiunder.  Such  ungenerous  avarice  must,  to  his  kind  father's  heart,  be 
sharper  than  a  serpent's  tooth. 

Tliere  is  another  point  which  might  be  taken  into  consideration  in  this  case  : 
the  conveyance  made  by  Robert  to  his  second  son  in  1830.   It  is  a  conveyance 
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*303  '^Mt.  Pemberton  and  Sir  William  FoUett  (Mr.  G.  Rich- 
ards was  with  them),  for  the  appellants.  —  The  decree 
cannot  be  sustained  on  the  grounds  on  which  Lord  Plitnket's 
judgment  is  founded  ;  if  it  can  be  sustained  at  all,  it  must  certainly 
be  on  some  other  grounds  than  those  put  in  issue  by  the  parties, 
and  the  House  will  have  to  deal  with  this  case  as  their  Lordships 
dealt  with  that  of  Attwood  y.  Small,  (a)  The  answers  of  the 
respondents  are  contradicted  repeatedly  by  the  evidence,  their 
own  witnesses  admit  the  allegation  of  the  bill.  Lord  Plunket 
was  of  opinion  that  the  father  was  defrauded  by  the  son,  and  his 
Lordship  dismissed  the  bill,  without  costs,  saying  thei-e  was  no 
imputation  on  Lord  Guillamore  or  any  of  his  family.  The  judg- 
ment was  inconsistent ;  for  if  the  bUl  was  properly  dismissed  on 
the  ground  of  fraud  in  obtaining  the  deed,  none  of  the  parties 
concerned  in  obtaining  it  was  exempt  from  blame,  and  in  that  view 
the  case  was  a  case  for  costs.     It  was  distinctly  proved  by  two 

for  good  and  valuable  security.  His  children  were  very  inadequately  provided 
for,  so  large  a  portion  being  given  to  Dudley ;  and  to  make  some  provisions  for 
others  he  makes  a  conveyance  to  his  younger  son  for  the  sum  of  IQ^OOQL 
I  would  hesitate  to  say  the  time  of  the  payment  of  the  money  is  material  to 
the  title  in  the  case,  but  1  am  not  called  upon  to  decide  that.  The  other 
objection  is  on  a  more  specific  ground  ;  but  if  the  conveyance  to  Dudley  is  a 
fraudulent  one,  it  cannot  affect  the  person  seised  of  the  estate,  and  a  fortiori 
not  the  purchaser  from  him.  If  it  had  been  meant  to  act  fairly  by  Robert  in 
this  case,  he  should  have  had  the  draft  of  the  deeds  submitted  to  him,  and 
time  given  him  to  consider  and  consult ;  but  not  only  was  not  this  the  case, 
but  from  the  time  that  the  thing  called  '* instructions''  was  prepared,  until 
the  parties  were  assembled  to  ratify  the  deed,  no  communication  appears  to 
have  taken  place.  No  doubt  this  deed  was  read  then,  but  that  was  no  proper 
or  sufficient  time  to  judge  of  it. 

I  can  collect  from  the  whole  of  this  matter  that  Robert  was  under  an  impres- 
sion that  he  had  not  parted  altogether  with  his  control  over  the  estate.  If  he 
thought  so,  why  hand  over  the  deed  to  Lord  Guillamore?  though  indeed  I 
think,  at  all  events,  that  he  would  have  been  more  prudent  to  have  made 
himself  the  trustee  of  it.  It  should  not  have  been  forgotten  that  after  the 
deed  was  handed  over  to  Lord  Guillamore,  it  was  sent  for  and  desired  to  be 
given  back.  I  am  sure  it  could  not  be  got  when  required.  However,  it  was 
then  the  duty  of  Mr.  O'Connor  to  put  Robert  in  possession  of  a  copy  of  the 
deed.  He  did  not  do  so  ;  and  Robert's  counsel  did  not  see  the  deed  or  a  draft 
of  it  until  the  hearing  of  the  case.  Under  these  circumstances,  I  do  not  feel 
at  liberty  to  give  my  judgment  to  enforce  the  contract.  As  to  the  costs  of 
the  proceedings,  I  think  that  the  answers  put  in  by  the  defendants  have  not 
explained  sufficient  grounds  of  defence  to  entitle  them  to  costs.  That  part  of 
the  bill,  however,  referring  to  impeachment  from  waste,  it  is  my  duty  to  dis- 
miss, with  costs. 

(a)  Ante,  Vol.  VI.  p.  232. 
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witnesses  that  the  respondent's  chief  object  in  executing  the  deed 
was  to  reunite  the  two  estates,  and  preserve  them  together  in  his 
family.  The  evidence  not  only  proved  the  case  of  the  appellants, 
but  disproved  the  defence. 

It  was  clear  on  the  face  of  the  indenture  of  the  8th  of  Decem- 
ber, 1827,  without  going  through  the  voluminous  evidence  in  the 
cause,  that  the  covenant  contained  in  that  deed  was  entered  into 
by  the  respondent  for  good  and  valuable  consideration. 
But  even  *  if  no  consideration  had  been  given,  the  indent-  *  304 
ure,  being  a  fan[iily  arrangement,  ought  to  be  carried  into 
effect:  Tweddell  v.  Tweddelly  (a)  Neale  v.  Neale ;  (h)  and  the 
cases  cited  in  the  latter  case. 

Mr.  Knight  Bruce  and  Mr.  Jacob  {Mr,  LmondeB  was  with  them), 
for  the  respondents.  —  There  is  no  contradiction  between  the  case 
made  by  the  respondents  and  the  evidence  for  them.  The  deed 
was  purely  voluntary,  and  unfairly  obtained  by  the  suppression  of 
fieusts,  and  under  circumstances  rendering  it  unfit  to  be  acted  upon 
by  a  Court  of  Equity.  The  appellant  and  his  advisers  knew 
very  well  that  the  expenses  of  prosecuting  the  commission  of 
lunacy  would  be  paid  out  of  the  lunatic's  ample  property.  If 
they  had  a  doubt  of  his  insanity,  they  were  guilty  of  a  conspiracy 
in  suing  out  a  commission  against  him.  '  But  as  it  was  quite 
notorious  at  the  time  that  Parsons  Persse  was  a  person  of  unsound 
mind,  any  solicitor  in  Dublin  would  be  glad  to  prosecute  the 
commission  at  his  own  risk ;  there  was  no  risk,  in  fact.  Besides, 
the  solicitor  had  the  security  of  the  respondent's  property  for  his 
costs,  as  the  commission  was  in  his  name ;  so  that  no  considera- 
tion whatsoever  passed  from  the  appellant  for  this  valuable  estate. 
The  decree  left  the  appellants  at  liberty  to  proceed  at  law  on  the 
covenant. 

It  was  absurd  to  call  this  a  family  arrangement ;  it  was  never 
put  on  that  ground  in  the  Court  below.  The  cases  referred  to 
had  no  application  to  this;  but  Lord  Eldon's  observations  in 
Q-ordon  v.  Gordon  ((?)  were  in  point,  and  also  the  cases  of  Mort- 
lock  V.  Builer,  (d)  Cadman  v.  Horner^  (e)  and  Clermont  v.  Tob- 
burgh,  (g) 

(a)  Turn.  &  R.  1.  (5)  1  Keen,  672. 

(c)  3  Swanst.  467-478.  (d)  10  Ves.  292. 

(c)  18  Ves.  10.  (g)  1  Jao.  &  W.  112. 
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[Several  points  made  in  the  argaments  on  both  sides  and 
omitted  here,  are  noticed  in  the  judgment.] 

*  305        *  The  Lord  Chancellor.  —  I  do  not  feel  that  I  can  at 

present  call  upon  your  Lordships  to  come  to  a  final  conclu- 
sion upon  this  cause.  It  is  a  matter  of  great  importance  to  the 
family,  and  involves  questions  of  general  importance  as  affecting 
proceedings  in  Courts  of  Equity ;  6ut  there  is  one  circumstance, 
as  to  which  the  noble  tords  who  are  present,  and  myself,  entirely 
concur ;  namely,  that  it  is  impossible  for  us  to  affirm  the  decree. 
We  find  that  the  issue,  which  is  raised  upon  the  pleadings,  is 
proved  on  the  part  of  the  plaintiff  (the  appellant),  and  disproved 
on  the  part  of  the  defendant  (the  respondent).  The  defendant 
has  thought  proper  to  tender  a  false  defence  ;  he  has  put  his  case 
upon  that  which  is  disproved  by  all  the  evidence  in  the  cause. 
There  can  be  no  doubt  that  he  must  have  been  aware,  when  he  exe- 
cuted the  deed  in  question,  and  when  he  put  in  his  answer,  that 
that  deed  was  not  merely  in  respect  of  the  prosecution  of  the  com- 
mission of  lunacy,  but  that  it  was  a  settlement  of  the  estate,  in 
some  way  at  least,  upon  his  eldest  son.  He  has,  however,  thought 
proper  to  take  issue  with  the  plaintiff  upon  that  fact ;  and  the 
plaintiff,  therefore,  in  preparing  for  the  hearing  of  this  cause,  had 
only  to  prove  his  own  case,  and  to  repel  the  case  made  by  the 
defendant,  which  I  believe  we  are  all  of  opinion  he  has  com- 
pletely succeeded  in  doing.  It  is  true  there  are  circumstances 
appearing  upon  the  evidence,  which  the  plaintiff  has  gone  into 
for  the  purpose  of  proving  the  issue  stated  in  the  pleadings  and 
no  other,  which  may  be  said  to  call  for  explanation,  but  the 
plaintiff  has  had  no  opportunity  of  entering  into  that  explanation. 
It  was  not  necessary  for  him  to  go  into  it,  because  upon  that  sub- 
ject there  was  no  issue  tendered  by  the  defendant ;  it  is  in  no 

*  306    part  of  his  case  stated  that,  although  it  is  true  he  *  intended 

to  make  a  settlement  of  this  estate  upon  his  son,  with  cer- 
tain powers  reserved  to  himself,  there  was,  either  by  fraud  or  by 
negligence,  an  omission  of  those  provisions  which  would  have 
been  for  his  benefit.  There  is  no  allusion  to  such  a  state  of  facts 
in  the  answer  of  the  defendant  in  this  cause.  It  was  not  only, 
therefore,  not  necessary,  but  it  would  have  been  superfluous  for 
the  plaintiff  to  have  gone  into  evidence  to  disprove  that  which 
was  not  affiimed.  At  the  same  time  there  are  circumstances 
which  may,  if  investigated,  show  that  the  defendant  has  a  case 
by  which  he  might  be  enabled  to  resist  a  part  of  that,  at  least, 
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which  is  asked  for  the  plaintiff.  I  confess  I  have  very  great  dif- 
ficulty in  permitting  the  defendant,  after  aU  that  has  occurred,  — 
aft«r  a  statement  of  a  false  issue  in  a  contest  with  his  antagonist, 
—  to  have  an  opportunity  of  going  into  the  proof  of  another  case. 
I  think  it  is  extremely  dangerous  in  principle,  that  it  would  be 
very  likely  to  lead  to  improper  means  of  meeting  a  claim,  and 
also  would  incur  some  danger  of  very  great  difficulty  being  felt  in 
coming  to  a  satisfactory  conclusion  upon  any  inquiry  which  might 
be  directed  for  that  purpose.  The  only  doubt,  however,  which  I 
have,  and  I  believe  I  may  say,  which  my  noble  and  learned  friend 
now  present  entertains,  upon  this  subject  is,  whether  there  ought 
to  be  some  mode  directed  by  which  those  circumstances  which 
the  plaintiff  has  had  no  opportunity  upon  the  record,  as  the 
defendant  tendered  the  issues  to  him,  of  explaining,  should  be  the 
subject  of  further  investigation.  For  that  purpose  it  is  necessary 
that  we  should  take  time  to  look  into  the  proceedings ;  and  in 
order  to  that,  I  would  propose  to  your  Lordships  that  the  further 
consideration  of  this  case  be  adjourned.* 

*  Lord  Wtnford.  —  I  entirely  concur  with  my  noble  *  307 
and  learned  friend,  that  the  issue  which  has  been  tendered 
by  the  respondent,  and  which  is  that  which,  therefore,  ought  to 
be  met  by  the  appellant,  has  been  proved  clearly  on  the  part  of 
the  appellant,  and  disproved  as  far  as  regards  the  respondent. 
But  still  I  cannot  but  think  that  there  are  many  circumstances 
in  this  case  which  are  not  met ;  probably  it  may  be  from  the 
fault  of  the  respondent  that  they  were  not  properly  brought 
before  the  Court ;  but  it  appears  to  me  that  your  Lordships  can- 
not give  a  perfectly  satisfactory  judgment  unless  you  can  find 
out  some  mode  by  which  those  circumstances  may  be  farther 
investigated.  I  quite  agree  with  my  noble  and  learned  friend 
that  it  is  an  extremely  dangerous  thing,  where  a  cause  has  been 
tried  upon  one  point,  to  open  it  afterwards  to  the  parties  to 
inquire  into  other  matters ;  but  I  think  the  danger  may  be 
avoided  in  this  case  if  the  objections  which  occur  to  me  should, 
on  further  consideration,  appear  to  be  made  out  by  the  evidence 
on  the  part  of  the  plaintiff.  I  think  it  will  be  very  dangerous 
now  to  let  the  defendant  go*  into  fresh  evidence  ;  but  if  it  appears 
on  the  evidence  given  on  the  part  of  the  defendant  that  a  judg- 
ment in  favour  of  the  plaintiff  ought  to  have  been  given,  or  at 
least  one  less  favourable  to  the  defendant,  it  appears  to  me  that 
there  may  in  such  case  be  a  further  investigation ;  what  the  mode 
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of  that  investigatioD  should  be,  I  do  not  know.  It  occurred  to 
me  at  one  time,  and  it  struck  my  noble  and  learned  friend,  that 
it  might  be  sent  to  an  issue ;  but  the  matter  is  of  such  an 
extended  nature  that  it  is  impossible  the  facts  on  which  infor- 
mation is  desirable  can  be  satisfactorily  ascertained  by  an  issue. 
I  am  not  familiar  enough  with  the  practice  of  the  Court 

*  308    of  Chancery  to  know  what  other  *  mode  there  may  be  by 

which  this  matter  may  be  investigated  ;  but  I  agi*ee  with 
my  noble  and  learned  friend  that  it  is  highly  proper,  in  a  case  of 
so  much  importance,  and  where  I  feel  bound  to  say  that  I  cannot 
quite  approve  of  the  conduct  of  any  of  the  parties  to  these  trans- 
actions, that  some  delay  should  take  place  for  the  purpose  of 
considering  whether  any  mode  can  be  discovered  by  which  the 
facts  may  be  more  clearly  ascertained. 

May  4. 

While  the  appeal  was  standing  for  final  judgment,  the  two 
respondents  presented  a  petition  to  the  House,  stating  the  pro- 
ceedings in  the  cause,  and  that  the  instructions  for  and  drafts  of 
the  deed,  which  the  petitioners  had  not  previously  seen,  were 
produced  at  the  hearing,  and  the  Lord  Chancellor  s  judgment  was 
partly  founded  on  matters  appearing  in  the  instructions  and  draft, 
and  on  evidence  referring  to  them,  given  on  the  part  of  the  appel- 
lants. The  petitioners  offered,  with  the  leave  of  the  House,  to 
file  a  bill  against  the  appellants,  to  set  aside  the  deed  of  Decem- 
ber, 1827,  whereby  the  fullest  investigation  could  be  had  into  the 
circumstances.  This  petition  was  referred  to  the  appeal  com- 
mittee. 

May  7. 

The  Lord  Chancellor.  —  The  object  of  this  suit  was  to  carry 
into  effect  an  arrangement  between  the  plaintiff,  Dudley  Persse, 
and  his  father,  the  defendant,  Robert  Persse,  respecting  a  landed 
estate  of  considerable  value,  which  belonged  to  Robert  Parsons 
Persse,  a  lunatic,  to  whom  R.  Persse  was  heir-at-law.  By  a 
previous  arrangement  of  1823,  Robert,  who  was  tenant  for  li£e 
of  the  family  estates  called  Roxborough,  with  remainder  to  his 
son  Dudley,  in  tail,  had  conveyed  his  life-estate  to  Dudley, 

*  309    in  consideration  of  an  *  annuity  of  8007.  for  his  own  life, 

and  payment  of  debts,  which  are  stated  to  have  been  equal 

to  17,5002.,  and  a  charge  upon  the  estate  of  60002.  for  Robert's 

younger  children.     The  estate  is  represented  to  have  produced 

about  45002.  a  year,  and  the  age  of  the  father,  in  1823,  is  stated 
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to  have  been  about  sixty-one.  Much  has  been  said  as  to  this 
transaction,  but  the  propriety  of  it  is  not  in  question  in  this  cause ; 
its  validity  has  never  been  impeached,  and  the  provisions  of  it  are 
very  material  for  the  purpose  of  showing  the  relative  situation  of 
the  parties  in  the  year  1827.  Before  that  tim6,  that  is,  in  1826, 
Dudley  married  Miss  O'Grady,  and  by  the  settlement  upon  that 
marriage,  this  Roxborough  estate  was  so  settled  that  Dudley  took 
only  a  life-estate,  with  remainder  to  his  eldest  son  in  tail,  and 
provision  was  made  for  the  wife  and  the  younger  children. 

Such  was  the  state  of  the  family  property  in  1827,  at  which 
time  apprehensions  were  suggested  that  unfair  means  might  be 
resorted  to  by  others  to  deprive  the  &mLly  of  the  succession  to 
the  estates  of  Parsons  Persse,  then  supposed  to  be  a  lunatic, 
which  were  called  the  Castleboy  estates.     The  lunatic  was  at 
that  time  about  forty ;  Robert  Persse,  his  heir  presumptive,  was 
sixty-five,  and  Dudley  a  younger  man  than  the  lunatic.     It  is, 
therefore,  obvious  that  Dudley's  expectancy  of  succeeding  as  heir 
was  much  more  valuable  than  his  father's ;  and  if  he  had  so  suc- 
ceeded, he  would  have  had  the  estates  in  fee.     From  expressions 
proved  to  have  been  used  by  the  father,  it  appears  that  the  Rox- 
borough and  the  Castleboy  estates  had  formerly  been  united  in 
his  family,  and  that  he  was  anxious  that  they  should  be  reunited  ; 
but  to  effect  that  purpose  it  might  be  expedient  that  Dudley 
should  not  have  the  power  of  disposing  of  the  Castleboy 
estate  *  any  more  than  he  had  of  the  Roxborough  estate.    *  310 
The  course  recommended  to  secure  the  Castleboy  estate 
was  to  sue  out  a  commission  of  lunacy  against  Parsons  Persse, 
the  expense  of  which,  though  to  be  paid  out  of  the  estate  if  the 
lunacy  were  established,  required  an  immediate  advance  of  money, 
which  would  fall  on  the  party  suing  out  the  commission  if  the 
lunacy  should  not  be  established.  .  Robert  Persse,  the  father, 
had  been  a  bankrupt,  and  had  no  command  of  money.     Under 
these  circumstances,  the  deed  of  covenant  in  question  in  this 
cause,  dated  the  8th  of  December,  1827,  was  executed,  the  effect 
of  which  was  that  Dudley,  the  son,  was  to  undertake  the  prose- 
cution of  the  commission  in  the  name  of  his  father,  and  the  Cas- 
tleboy estate,  if  it  should  descend  to  the  father  on  the  death  of 
the  lunatic,  was  to  be  settled  so  as  to  give  to  the  father  an  estate 
for  life,  and  subject  thereto  upon  the  same  trusts  and  purppses  as 
the  Roxborough  estate  stood  settled.    The  commission  was  sued 
out,  and  the  lunacy  was  established.     The  lunatic  died  in  Octo- 
ber, 1829,  and  a  will  having  been  set  up,  an  ejectment  was 
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brought  by  the  person  claiming  under  it,  but  upon  a  trial  the 
jury  found  a  verdict  against  his  claim.  The  title  of  the  heir 
being  thus  established,  the  present  bill  was  filed  to  carry  into 
effect  the  provisions  of  the  deed  of  the  8th  of  December,  1827. 
With  reference  to  the  grounds  upon  which  the  prayer  of  that 
bill  was  refused  by  the  Court  of  Chancery  in  Ireland,  and  upon 
which  the  decree  has  been  supported  at  the  bar  of  this  House,  it 
is  of  the  utmost  importance  to  consider  the  defence  set  up  by  the 
answer.     That  defence  consisted  simply  in  stating  that  the  deed 

had  been  obtained  by  misrepresentation  and  fraud,  not  of 
*dU    advantage  taken  of  the  distressed  ♦circumstances  of  the 

defendant,  or  of  Ins  want  of  legal  assistance  in  stipulating 
terms  for  his  own  advantage,  but  by  a  fraudulent  misrepresenta- 
tion of  the  purport  and  object  of  the  deed  ;  the  defendant  delib- 
erately swearing  in  his  answer  that  he  never  intended  to  give  up 
his  expectancy  of  succeeding  as  heir  to  the  lunatic,  or  in  any 
manner  to  agree  to  settle  his  estate,  but  that  the  extent  of  his 
intention  was  to  charge  the  expenses  of  prosecuting  the  commis- 
sion upon  the  estate  ;  and  that  he  was  told  and  believed  that  such 
was  the  only  object  and  purport  of  it.  That  this  defence  is  false 
in  every  part  is  proved  beyond  the  possibility  of  doubt;  the 
judgment  of  the  Court  below  assumes  that  it  is  so  ;  the  instruc- 
tions for  the  deed  of  December,  1827,  if  known  to  the  father, 
disprove  it ;  and  four  witnesses,  O'Connor,  Nolan,  Waller,  and 
Richard  O'Grady,  prove  that  the  draft  deed  was  read  over  to,  and 
a  copy  read  by,  the  father  before  he  executed  it ;  and  Richard 
Adams  proves  subsequent  recognitions  of  it  by  him.  Lord  Guil- 
lamore,  the  late  Chief  Baron  of  the  Court  of  Exchequer  in  Ire- 
land, though  not  actually  present  at  the  execution  of  the  deed, 
was  occasionally  in  the  room  when  the  parties  met  for  that  pur- 
pose, and  he  was  made  the  depository  of  the  deed  by  Robert 
Persse.  If  any  such  &aud  as  that  sworn  to  in  the  answer  was 
committed.  Lord  Guillamore  and  his  two  sons  must  have  been 
parties  to  it,  or,  what  is  scarcely  more  credible,  the  author  of  it 
must  have  chosen  to  practise  it  in  their  presence.  It  is  unneces- 
sary, however,  to  observe  further  upon  this  defence,  as  it  forms 
no  part  of  the  judgment  appealed  from,  and  was  not  relied  upon 
at  the  bar  by  the  counsel  for  the  respondent. 

But  in  considering  the  grounds  upon  which  the  judg- 
*  312    ment  was  founded,  and  upon  which  the  right  of  *  the  son 

to  the  relief  he  prays  was  denied  at  the  bar,  it  must  not 
be  forgotten  that  the  defendant  pleaded  this  defence  and  no  other, 
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and  is  therefore  not  at  liberty  to  set  up  any  other  defence  which 
depends  upon  matters  of  fact  not  put  in  issue,  and  which  the 
plaintiff,  therefore,  has  had  no  opportunity  of  disproving  or  of 
explaining.     Objections  to  the  relief  prayed,  which  rest  upon  the 
nature  or  provisions  of  the  deed  itself,  or  upon  facts  common  to 
both  parties,  are  not  open  to  this  observation ;  but  assuming  that 
the  father  was  perfectly  acquainted  with  the  contents  of  the  deed 
before  he  executed  it,  to  permit  him  to  impeach  it  upon  matters 
of  fact  not  put  in  issue  by  him  would  be  contrary  to  the  estab- 
lished rules  of  Courts  of  Eqmty,  and  inconsistent  with  the  most 
obvious  principles  of  justice.    Some  of  the  grounds  relied  upon 
on  behalf  of  the  defendant  are  of  a  middle  character,  arising  out 
of  facts  put  in  issue,  it  is  true,  but  for  a  totally  different  purpose : 
such  as  the  instructions  and  draft  of  the  deed  proved  by  Mr. 
O'Connor.     These  the  plaintiff  put  in  issue  to  disprove  the  de- 
fendant's statement,  that  he  conceived  the  deed  to  be  only  a 
security  for  the  expenses  of  the  commission;  but  the  circum- 
stances imder  which  those  instructions  were  given  and  those 
drafts  prepared  were  not  put  in  issue ;  the  transaction  not  being 
impeached  upon  any  statement  connected  with  that  transaction. 
No  opportunity,  therefore,  was  afforded  to  the  plaintiff  to  explain 
what  may  now  seem  to  require  explanation,  or  to  prove  addi- 
tional  facts  where   the  information  may  appear  defective.      I 
should,  therefore,  have  thought  that  any  suspicions  arising  from 
so  much  of  the  transaction  as  was  so  proved  in  the  cause,  ought 
not  to  have  led  to  any  conclusion  influencing  the  decision 
of  the  case ;  but  as  many  such  circumstances  have  *  been    *  313 
replied  upon,  it  may  be  expedient  to  examine  how  far  such 
suspicions  appear  to  be  well  founded. 

It  was  contended  that  the  son  had  taken,  an  improper  advan- 
tage of  the  distressed  situation  of  his  father,  occasioned  by  the 
withholding  his  annuity.     I  do  not  find  any  proof  of  this,  but, 
on  the  contrary,  it  appears  that  there  was  no  complaint  made, 
and  no  ground  of  complaint  on  that  subject.     The  father  was, 
indeed,  in  circumstances  which  precluded  him  from  incurring 
expenses  or  pecuniary  liabilities,  but  that  can  only  be  referred 
to  his  own  misfortunes ;  and  it  is  to  be  observed  that  this  part  of 
his  case  is  inconsistent  with  another,  much  relied  upon,  namely, 
that  the  undertaking  by  the  son  to  prosecute  the  commission  was 
no  burden  upon  him,  and  therefore  no  consideration  for  the  deed, 
because  the  property  of  the  lunatic  was  ample  to  provide  for  the 
costs.    If  that  were  so,  how  could  the  distressed  situation  of  the 
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father  prevent  him  from  prosecuting  those  proceedings  himself? 
And  where  was  the  inability  to  do  so,  which  is  alleged  to  have 
been  taken  advantage  of  by  the  son,  as  a  means  of  depriving  the 
father  of  that  to  which  he  was  entitled  ? 

Another  objection  taken  to  the  transaction  was,  that  the  father 
had  no  professional  advice,  Mr.  O'Connor  being  exclusively  the 
solicitor  of  the  son.  I  think  it  is  proved  that  Mr.  O'Connor  acted 
as  solicitor  for  the  father  as  well  as  the  son,  and  that  he  was  the 
person  whom  the  father  was  so  far  in  the  habit  of  consulting  as 
to  make  him  the  most  natural  person  for  him  to  employ  upon  the 
matter  of  the  lunacy.  The  evidence  of  James  Blakeney,  exam- 
ined by  the  defendant,  and  the  letters  of  the  3d  of  February, 
1828,  and  the  10th  of  April,  suflSciently  prove  this.  It  is  true 
that  he  also  acted  as  solicitor  for  the  son,  and  was  thereby 

placed  in  the  difficult  and  responsible  situation  of  acting 
*  314    for  *  two  clients  in  a  matter  to  be  settled  between  them ; 

but  the  objection,  if  any,  must  be  that  Mr.  O'Connor 
betrayed  the  interest  of  his  client  the  father,  in  favour  of  his 
client  the  son,  and  not  that  the  father  had  not  professional  assist- 
ance. The  ground  upon  which  it  was  contended  that  the  solic- 
itor betrayed  the  interests  of  his  client  the  father,  rests  upon  the 
written  instructions  and  the  drafts  of  the  deed  which  he  pro- 
duced for  the  purpose  of  proving  the  falsehood  of  the  defence 
set  up  in  the  answer.  The  instructions  were  taken  down  at  the 
meeting  between  the  father  and  the  son  ;  they  certainly  are  very 
short,  but  they  embrace  the  whole  of  the  arrangement  as  after- 
wards carried  out ;  they  provide  that  the  father  should  give  np 
his  expectancy  in  the  Castleboy  estate,  except  a  life-interest  for 
himself,  and  that  the  son  should  prosecute  the  commission.  This 
appears  to  have  been  all  that  was  at  that  time  settled.  When 
the  solicitor  afterwards  prepared  the  instructions  for  counsel,  and 
when  the  counsel  employed  for  each  of  the  parties  proceeded  to 
prepare  the  draft  of  the  deed,  it  naturally  occurred  to  them  to 
inquire  whether  the  life-estate  of  the  father  was  to  be  dispunish- 
able of  waste,  and  whether  he  was  to  have  a  leasing  power. 
The  absence  of  provisions  for  these  purposes  in  the  deed  is  not 
insisted  upon  or  alluded  to  as  an  objection  in  the  answer;  do 
explanation,  therefore,  could  be  expected  from  the  plaintiff. 
That  many  opportunities  occurred  of  discussing  this  and  all 
other  matters  connected  with  the  proposed  arrangement,  is 
proved  by  Mr.  O'Connor  and  by  Mr.  Waller  O'Grady,  in  whose 
father's  house  the  defendant  was  staying;  and  that  additional 
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details  were  arranged,  after  the  written  instructions  taken  by 
Mr.  O'Connor,  is  proved  by  the  fact,  that  by  the  deed  the 
Castleboy  estates  were  to  be  settled  to  the  same  uses  *a8  *315 
the  Roxborough  estate,  in  which  the  son  had  only  a  life- 
estate  ;  whereas,  the  instructions  would  have  given  to  him  the 
fee,  —  an  alteration  which  it  is  not  to  be  supposed  the  son  would 
have  consented  to,  if  it  had  not  been  stipulated  for  by  or  on 
behalf  of  the  father.  What  passed  upon  this  subject,  or  relative 
to  the  leasing  power,  or  of  the  life-estate  not  being  dispunishable 
for  waste,  is  not  stated,  no  explanation  being  called  for  by  the 
defence  set  up ;  but  as  the  defendant  does  not  complain  of  the 
deed  because  it  does  not  contain  such  provisions,  why  is  fraud 
and  imposition  to  be  assumed  on  behalf  of  a  party,  who,  with  a 
deed  before  him,  as  stated  in  the  bill,  does  not  suggest  any  such 
fraud  or  imposition,  and  against  a  party  who  has  thus  been  de- 
prived of  an  opportunity  of  explaining  the  circumstances  which 
led  to  the  omission  of  them?  Incidentally,  however,  and  by 
accident,  it  is  proved  that  the  father  expressed  a  desire  that  the 
Roxborough  and  Castleboy  estates  should  be  reunited  in  his 
family,  which  tends  to  explain  the  absence  of  a  leasing  power 
for  any  terms  which  could  be  turned  to  profit  by  the  tenant  for 
life ;  and  that,  upon  being  consulted  whether  he  wished  to  have 
a  power  of  making  any  provision  out  of  the  estate  for  any  of  his 
younger  children,  he  answered  that  he  did  not,  which  explains 
the  absence  of  a  power  to  cut  timber,  as  it  may  be  assumed  that 
he  would  have  exercised  such  power  for  that  purpose.  It  appears 
to  me,  therefore,  that  there  were  not  sufficient  grounds  for  the 
su^icion  of  unfair  dealing,  which  have  been  relied  upon,  and 
that,  regard  being  had  to  the  matters  put  in  issue  by  the  plead- 
ings, such  suspicion  ought  not  to  have  influenced  the  decision  of 
the  cause. 

It  was,  however,  open  to  the  parties  to  rely  iipon  objec- 
tions appearing  upon  the  face  of  the  instrument  *  upon  *  316 
which  relief  was  prayed.  These  objections,  though  divided 
into  many  heads  in  the  argument,  may  be  reduced  to  four :  first, 
that  the  contract  was  illegal  as  partaking  of  champerty  and  main- 
tenance ;  secondly,  that  it  was  illegal  as  against  public  policy, 
and  a  fraud  upon  the  great  seal  in  the  matter  of  the  lunacy ; 
thirdly,  that  there  was  no  mutuality  in  its  provisions ;  fourthly, 
that  the  covenant  was  voluntary,  being  without  any,  or  at  least 
without  any  adequate,  consideration. 

As  to  the  first  of  these  objections,  the  answer  is  obvious :  there 
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was  no  suit  to  be  maintained,  and  no  property  in  litigation  to  be 
divided. 

Upon  the  second  objection,  no  case  was  cited ;  and  I  have  not 
been  able  to  understand  how  an  arrangement  between  parties 
expecting  property  upon  the  decease  of  a  lunatic,  can  be  a  fraud 
upon  the  great  seal  in  the  matter  of  the  lunacy,  or,  upon  that 
ground,  void  as  against  public  policy.  The  thing  to  be  looked 
to  in  matters  of  lunacy,  is  the  protection  of  the  person  and  prop- 
erty of  the  lunatic,  and  for  that  purpose  the  encouragement  to 
parties  to  interfere  and  to  bring  the  facts  before  the  Court.  It 
is  obvious  that  this  object  would  in  many  cases  be  impeded, 
rather  than  promoted,  by  holding  that  aU  agreements  relative 
to  the  costs  of  the  proceedings,  or  the  ultimate  division  of  the 
property,  were  void.  I  have  not  any  principle  or  authority  cited 
in  support  of  this  objection.  Agreements  as  to  expectancies 
have  been  enforced  in  equity,  which  appeared  to  be  open  to 
serious  objections  which  do  not  apply  to  the  present  case. 

In  support  of  the  third  objection,  that  there  was  no  mutuality 
in  the  contract,  some  well-known  cases  were  cited  ;  but  the  ques- 
tion here  is,  whether,  after  the  risk  incurred,  and  the 
*317  benefit  secured,  and  the  *  consideration  thereby  paid,,  the 
fg^ther  can,  on  his  part,  resist  the  performance  of  the  con- 
tract which  led  to  those  results  ?  If  this  objection  could  prevail 
in  this  case,  how  could  decrees  for  specific  performance,  where 
the  defendant  only  signed  the  agreement,  or  upon  part  perform- 
ance, be  maintained  ?  In  those  cases  there  is  no  mutuality  in 
the  sense  in  which  the  word  is  used  in  the  present  argument, 
because  the  contract  being  within  the  Statute  of  Frauds  could 
not  have  been  originally  enforced  against  the  plaintiff;  but  he 
having  performed  his  part,  is  entitled  to  compel  the  defendant 
to  perform  his.^ 

Fourthly,  the  supposition  that  the  covenant  was  merely  volun- 
tary is  negatived  by  the  defendant's  own  statement  of  the  case ; 
for  beyond  all  question  some  consideration  proceeded  from  the 
son.  The  object  of  having  a  commission  of  lunacy  prosecuted, 
the  father's  inability  to  undertake  it  from  whatever  cause  pro- 
ceeding, and  the  fact  of  the  son's  having  taken  upon  himself  the 
prosecution  of  it,  are  facts  common  to  both  parties,  and  show  that 

»  See  Duvall  v.  Myers,  2  Md.  Ch.  401 ;  Dresel  v,  Jordan,  104  Mass.  407 ; 
Johnson  v.  Shrewsbury  &  Birmingham  JUilwsfry  Co.,  3  De  G.,  M.  &  G.  927  ; 
1  Sugden  V.  &  P.  (8th  Am.  ed.)  128,  129,  217,  note  (x^);  Fry  Specif.  Perfm. 
(2d  Am.  ed.)  §§  286  et  seq.,  295-298. 
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the  covenant  was  not  merely  voluntary;  leaving  the  question  to' 
be  considered  how  far  it  can  be  objected  to  upon  the  ground  of 
the  consideration  being  inadequate.     The  situation  of  the  parties 
and  the  properties  in  question,  appear  to  me  to  afford  a  complete 
answer  to  this  objection.     The  son  was  in  possession  of  the 
family  estate,  but  as  tenant  for  life  only  ;  from  the  relative  ages 
of  the  father  and  of  the  son,  and  of  the  supposed  lunatic,  the 
probability  was  much  in  favour  of  the  son,  by  the  death  of  his 
father  before  the  lunatic,  succeeding  as  heir  to  whatever  estate 
might  descend  from  him ;  but  there  was  a  strong  apprehension, 
and,  as  the  event  proved,  a  great  probability,  that  without 
*  active  measures  to  counteract  the  fraudulent  projects  of   *  318 
others,  no  part  of  the  lunatic's  estate  would  descend  to 
either  of  them.     It  may  well  be  supposed  to  have  been  an  object 
of  the  father,  who  is  proved  to  have  been  anxious  for  the  re- 
union of  the  two  estates,  that  the  lunatic's  estate  should  hi  settled 
in  the  same  manner  as  the  family  estates.     The  agreement  with 
the  son  effected  all  that  could  be  done  to  secure  the  lunatic's 
estate  to  the  family,  and,  if  it  should  descend  to  the  father, 
secured  its  reunion  with  the  family  property.     By  what  scale 
of  money  consideration  are  these  objects  to  be  estimated  ?    The 
impossibility  of  estimating  them  has  led  to  the  exemption  of 
family  arrangements  from  the   rules  which  affect  others.     The 
consideration  in  this  and  in  other  such  cases  is  compounded 
partly  of  value  and  partly  of  love  and  affection.      The  ages  of 
the  parties  made  the  father's  expectancy  of  but  little  value  ;  but 
if  he  had  been  certain  of  himself  succeeding  as  heir  to  the  lunatic, 
his  own  personal  use  of  the  estate  would  probably  have  been  con- 
fined to  a  life-interest.     This,  in  ordinary  cases,  would  have  been 
the  natural  course,  and  not  likely  to  be  departed  from  where  the 
father  had  expressed  his  anxious  wish  that  the  two  estates  should 
be  held  together.     But  there  were  several  younger  children  un- 
provided for,  and  it  is  assumed  that  the  father  must  have  desired 
the  dominion  over  the  estate  for  the  purpose  of  making  some 
further  provision  for  them.     Experience  does  not  prove  that  the 
wants  of  the  younger  children  generally  induce  fathers  to  deprive 
the  eldest  son  of  much  of  the  inheritance ;  but,  in  this  case,  it  is 
proved  that  upon  being  distinctly  asked  the  question,  he  answered, 
that  he  did  not  wish  to  have  any  power  over  the  estate  for 
that  purpose.    If  this  be  true,  —  and  it  is  sworn  to  by 
*  two  witnesses,  —  the  absence  from  the  covenant  of  any    *  319 
power  to  make  leases  and  to  cut  timber  is  very  much  ex- 
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plained.  There  is  no  allegation  or  proof  that  it  was  part  of  the 
agreement  that  the  father  should  have  such  powei-s.  The  omis- 
sion of  these  powers  forms  no  part  of  the  father's  case ;  but  if 
the  contract  be  otherwise  binding,  is  the  absence  of  such  powers 
in  an  arrangement  between  a  father  and  son  such  cogent  proof 
of  imposition  as  to  invalidate  it  ?  The  arrangement  of  1830  is 
open  to  the  same  objection,  and  I  cannot  but  consider  the  parties 
interested  under  that  settlement  as  the  real  defendants  in  this 
case.  The  father  appears  to  have  but  little,  if  any,  interest  in 
the  contest.  That  arrangement  of  1830  took  place  with  suffi- 
cient notice  of  the  previojas  arrangement  with  the  eldest  son,  and 
therefore  cannot  prevail  against  it,  if  such  prior  arrangement  was 
in  itself  binding. 

Being  of  opinion  that  the  objections  stated  to  this  arrangement 
are  not  available  for  the  purpose  of  depriving  the  appellant  of 
the  benefit  of  it,  I  am  also  of  opinion  that  he  is  entitled  to  have 
it  completed  by  a  decree ;  and  as  the  timber  has  been  cut  with 
full  knowledge  of  the  appellant's  title,  and  in  defiance  of  the 
father's  covenant,  I  think  it  impossible  to  deny  to  the  appellant 
the  account  he  prays  upon  that  subject.  I  think  also  that  the 
decree  below  ought  to  have  been  made  in  his  favour  with  costs. 
There  can  be  no  costs  of  the  appeal. 

Lord  Wynford.  —  In  wading  through  these  very  long  plead- 
ings, I  should  have  thought  there  were  many  important  questions 
which  were  submitted  to  your  Lordships'  consideration,  but  that 
can  make  no  difference  in  the  conclusion  to  which  I  shall  come  ; 

because  I  am  decidedly  of  opinion,  upon  a  view  of  the 
*  320    *  whole  case,  that  the  judgment  which  my  noble   and 

learned  friend  has  advised  your  Lordships  to  give  is  a  cor- 
rect judgment.  There  certainly  are  many  points  in  the  case 
which  were  touched  upon  by  the  counsel  at  the  bar,  which  are 
not  raised  by  the  pleadings.  I  think  your  Lordships  cannot, 
with  propriety,  take  any  notice  of  those,  as  nothing  can  be  more 
dangerous  in  the  administration  of  justice  than  to  allow  your 
decisions  to  be  affected  by  matters  which  are  not  pleaded.  If 
the  attention  of  the  opposite  party  had  been  called  to  such 
points,  he  might  have  given  a  denial  or  a  satisfactory  explanation 
of  such  matters,  which,  by  the  course  of  pleading,  he  has  been 
prevented  from  doing.  The  Court  would,  therefore,  if  it  decided 
on  those  matters,  be  deciding  on  matters  which  it  has  been  pre- 
vented from  fully  and  satisfactorily  hearing. 
[234] 
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The  points  which  ai:e  not  adverted  to  in  the  pleadings  are, 
first,  that  the  respondent  was  not  told  that  it  was  not  necessary 
that  he  should  take  out  a  commission  of  lunacy,  as  it  was  com- 
petent to  any  other  person  to  take  it  out ;  secondly,  that  he  was 
not  told  that,  if  he  succeeded,  he  would  be  paid  out  of  the 
estate  costs  taxed  as  between  attorney  and  client,  that  is,  the 
whole  of  his  expenses ;  thirdly,  that  the  consideration  was  not 
sufficient  to  support  the  conveyance.  It  might  be  observed  that 
the  only  consideration  that  was  at  first  introduced,  was  that  of 
natural  love  and  affection,  and  it  was  not  until  after  it  was  dis- 
covered that'  the  consideration  did  not  prevent  a  subsequent  con- 
veyance from  getting  rid  of  it,  that  any  other  consideration  was 
introduced.  But  this  is  an  objection  that  should  not  be  made 
xmless  it  be  specifically  pointed  out  by  the  pleadings.  Now,  the 
sufficiency  of  consideration  depends  on  many  circum- 
stances, which  *  may  be  proved  by  evidence,  if  the  atten-  *  321 
tion  of  the  opposite  party  had  been  called  to  them.  The 
deed  of  1830,  by  which  this  conveyance  is  attempted  to  be  set  ■ 
aside,  is  liable  to  great  suspicion  ;  it  seems  to  be  only  colourable  ; 
the  price  is  only  eight  years'  purchase,  and  that  is  not  to  be  paid 
till  after  the  purchaser  has  got  possession.  The  fourth  objection 
is,  that  the  conveyance  was  obtained  by  maintenance  and  cham- 
perty ;  the  fifth,  that  the  life-estate  was  made  unimpeachable  of 
^te,  and  that  no  power  of  leasing  was  given  to  the  tenant  for 
life. 

The  two  questions,  as  it  occurs  to  me,  on  the  determination  of 
which  your  Lordships'  judgment  should  depend  are,  first,  was  the 
respondent  deceived  by  being  prevailed  upon  to  execute  a  deed, 
which  conveyed  Parsons  Persse's  estate  absolutely  to  the  appel- 
lant, which  deed  he  was  made  to  believe  was  only  a  security 
upon  the  estate  for  the  expenses  that  the  appellant  was  likely  to 
incur  by  taking  out  and  prosecuting  the  commission  of  lunacy 
against  Parsons  Persse  ?  In  support  of  this  objection,  the  respon- 
dent urges  that  the  deed  was  prepared  by  the  appellant's  attorney, 
a  person  whom  he  had  never  employed,  and  that  it  was  executed 
at  Lord  Guillamore's  house,  who  was  the  appellant's  father-in- 
law,  in  which  the  respondent,  who  had  never  visited  Lord  Guil- 
lamore  before,  had  resided  for  a  fortnight,  surrounded  by  his 
lordship's  family.  It  is  not  true  that  the  respondent  had  never 
employed  the  attorney  before  ;  he  had  employed  him  many  years 
ago  when  respondent  was  a  bankrupt,  and  he  had  since  been 
employed  by  the  respondent's  man  of  business ;  and  the  respon- 
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dent  must  have  known  that,  for  he  must  have  paid  the  attorney's 

bills  for  the  business  that  was  then  done.     On  this  occa- 
*  322   sion  the  attorney  was  employed  by  the  *  appellant,  who 

sent  the  attorney  to  the  respondent  to  prevail  on  him  to 
sue  out  a  commission  against  Parsons  Persse.  He  persuaded  the 
respondent  to  visit  the  appellant,  and  the  appellant  succeeded  ia 
getting  him  to  go  to  Dublin  to  give  instructions  for  the  commis- 
sion of  lunacy  and  for  this  deed.  As  the  respondent  had  never 
before  partaken  of  the  hospitalities  of  Lord  Guillamore,  it  would 
have  been  more  delicate  in  the  appellant  not  to  have  taken  tho 
respondent  to  his  lordship's  house  on  this  occasi6n.  But  are 
these  circumstances  to  disturb  a  solemn  deed  ?  Yet  these  are  all 
which  the  respondent  can  bring  forward.  On  the  other  hand, 
there  are  many  witnesses  of  great  respectability  who  prove  that 
the  respondent  himself  gave  instructions  for  the  deed ;  that  it 
was  read  over  to  him  at  the  time  of  its  execution ;  that  he 
expressed  his  intention  to  execute  such  a  deed  before  it  was 
executed,  and  declared  that  he  should  do  this  to  unite  the  two 
estates  in  the  same  person ;  and  that,  after  the  deed  was  exe- 
cuted, he  told  another  gentleman  that  he  had  executed  such  a 
deed,  and  declared  he  had  done  it  with  the  same  object  as*  that 
which  he  had  mentioned  to  the  gentleman  to  whom  he  had  said 
that  he  would  make  such  a  disposition.  Whatever  circumstances 
of  suspicion  may  hang  about  it,  one  can  scarcely  conceive  a 
stronger  case.  O'Connor  has  sworn  that  he  took  the  instructions 
for  the  deed  from  the  respondent's  own  mouth :  those  instruc- 
tions, although  departed  from  in  some  respects,  were  to  prepare 
a  conveyance  of  the  estate  to  the  appellant  for  his  own  use,  and 
were  not  authorizing  him  to  prepare  a  security  for  the  expenses 
to  be  incurred.  O'Connor,  the-  two  O'Gradys,  and  Nolan, 
swear  that  the  deed  was  distinctly  read  over  to  the  respondent 

before  it  was  executed  by  him.  This  is  confirmed  by 
*  323    *  Adams  and  Lambert,  one  of  whom  swears  that  the 

respondent  spoke  to  him  before  the  deed  was  executed,  of 
his  intention  to  unite  the  two  estates,  and  the  other  swears  that 
some  time  after  the  deed  was  executed  the  respondent  told  him 
that  he  had  executed  a  deed  by  which  he  had  provided  for  the 
union  of  these  estates. 

The  second  question  that  it  appears  to  me  is  raised  by  the 

pleadings;  as  I  have  already  stated,  is  perfectly  immaterial  with 

respect  to  the  judgment  on  the  case.     Did  the  respondent  execute 

the  deed  under  the  pressure  of  distress  which  the  appellant  had 
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occasioned  by  the  non-payment  of  the  annuity  payable  to  him  by 
the  appellant  out  of  the  Roxborough  estate?     Considering  the 
amount  of  that  annuity,  compared  with  the  rental  of  the  estate 
out  of  which  it  was  to  be  paid,  and  that  the  respondent  had  only 
this  annuity  to  subsist  upon,  I  cannot  find  sufficient  excuse  upon 
the  evidence  for  the  irregularity  with  which  it  was  paid.     But 
this  defence  is  inconsistent  with  the  case  before  made  by  the 
respondent:   he  was  not  likely  to  be  induced  by  distress  to 
execute  a  deed  which  was  to  provide  for  the  security  of  money  to 
be  expended  for  a  purpose  beneficial,  although  not  in  any  equal 
degree,  to  both  parties.    A  man  under  the  pressure  of  distress 
may  execute  deeds  to  obtain  the  means  of  supplying  his  present 
wants,  but  not  to  provide  for  any  remote  advantage.     The  hope 
of  advantage  here  was  very  remote  indeed :  as  Parsons  Persse 
had  by  will  given  his  estate  firom  this  branch  of  the  family,  and 
as  it  was  so  difficult  to  get  him  found  a  lunatic  that  one  jury 
summoned  to  try  that  question  had  been  discharged  without 
finding  a  verdict,  I  do  not  think  there  was  any  great  probability 
that  it  ever  would  have  been  realized.    I  cannot  think  that 
your  Lordships  can  say  that  this  deed  was  *  executed  under   *  324 
the  influence  of  distress.     Whether  the  execution  of  that 
deed  were  a  wise  act  on  the  part  of  the  respondent  or  not,  I  think 
it  was  executed  by  him  with  a  full  knowledge  of  what  he  was 
doing,  and  for  the  attainment  of  the  object  that  he  stated 'to 
Adams  and  Lambert  he  had  in  his  contemplation  when  he  exe- 
cuted it ;  and  I  cannot  conceive  that  the  straitness  of  his  circum- 
stances could  have  contributed  to  influence  him  to  make  that 
conveyance.     I  am  therefore  of  opinion  that  the  appeal  should 
be  allowed,  the  decree  of  the  Court  below  set  aside,  and  the 
directions  proposed  by  my  noble  friend  should  be  given. 

Ordered  that  the  decree  be  reversed :  declared  that  the  appel- 
lants are  entitled  to  the  benefit  of  the  indenture  of  the  8th  of 
December,  1827,  and  of  the  covenants  and  agreements  therein 
contained ;  aUd  that  the  indenture  of  the  9th  of  June,  1830,  is  to 
be  considered  as  fraudulent  and  void,  so  far  as  it  affects  or  inter- 
feres with  the  indenture  of  December,  1827  ;  and  ordered  that, 
with  this  declaration,  the  cause  be  remitted  to  the  Court  of  Chan- 
cery in  Ireland. 
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♦325  *CREIGHTON  v.  RANKIN. 

1840. 

George  Creighton Appellant. 

Robert  Ranein JRespondent. 

Hood  ActSy  Construction.     Title  to  sue.    Practice.    Liability  of 

Sureties. 

On  the  true  constnictioii  of  the'  general  Tumpike-Boad  Acts  for  Scotland  (4 
Geo.  4,  c.  49,  and  1  &  2  Will.  4,  c.  43),  the  clerk  appointed  by  trustees  of 
district  roads  under  a  local  Act,  may,  as  their  representative,  sue  and  be 
sued  on  their  account  in  his  own  name ;  and  he  is  the  proper  person  to 
bring  an  action  against  their  treasurer's  sureties  for  payment  of  balances 
due  from  the  treasurer.     {Williamson  v.  Goldie  questioned,  tn/ra,  p.  342.) 

Quaere^  whether  the  trustees  can  authorize  their  clerk  so  to  sue  or  defend, 
independently  of  the  statutory  provisions?  For,  if  by  the  rule  of  practioe 
in  the  Scotch  Courts  (which  constitutes  the  law  of  Scotland,  and  therefore 
is  not  to  be  disturbed  on  appeal,  without  full  inquiry  into  the  grounds  of 
it),  a  party  having  himself  a  right  to  sue,  can  enable  another  to  maintain 
a  suit  in  such  other  person's  name,  without  assigning  to  him  the  subject- 
matter  of  the  suit,  consequences  inconsistent  with  the  principles  of  justice 
would  flow  from  such  practice.     {Infra ^  p.  343.) 

lield  (affirming  the  judgment  of  the  Court  of  Session),  that  a  defender  whose 
name  has  been  omitted  per  incuriam  from  the  conclusions  of  the  summons, 
is  not  to  be  permitted  to  have  recourse  to  that  omission  as  a  fatal  objection 
to  the  whole  process,  after  his  defences  preliminary  and  on  the  merits  have 
been  repelled.  The  defect  was  cured  by  the  acts  and  acquiescence  of  the 
defender  and  of  his  representative  sisted  in  his  place.    {Infra,  p.  344.) 

The  treasurer  appointed  by  district  road  trustees  having  absconded  witii  the 
trust  funds ;  Held  (affirming  the  judgment  of  the  Court  below),  that  a 
cautioner  for  the  faithful  discharge  of  his  office  was  liable  to  the  trustees 
for  the  balances  due  from  the  treasurer,  although  at  several  prior  audits  of 
his  accounts  they  were  guilty  of  neglect  of  their  duty,  by  allowing  him  to 
retain  in  his  hands  balances  far  exceeding  the  amount  allowed  by  the 
terms  of  the  bond  of  caution,  without  requiring  payment  and  without  notice 
to  the  cautioner. 

The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in  Scotland  as  in 
England,  viz.,  that  they  are  not  to  be  discharged  from  their  obligations 
unless  the  contract  between  them  and  the  obligees  is  varied  by  a  positive 
contract  between  the  obligees  and  the  principal,  without  notice  to  the 
sureties.  It  is  the  duty  of  a  surety  to  see  that  his  principal  performs  his 
obligations.^     {Infra,  p.  346.) 


^  See  Mactaggart  v.  Watson,  3  CI.  &  Fin.  526,  543,  and  note. 
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May  12,  15,  18,  26. 

The  actions  in  which  this  and  another  appeal  (hereinafter 
mentioned)  between  the  same  parties  originated,  *were 
raised  before  the  sheriff  of  Ayrshire,  and  afterwards  by  *  326 
advocation  brought  before  the  Court  of  Session.  The 
claim  made  was  resisted  upon  certain  objections  (after  noticed) 
to  the  titie  of  the  respondent  to  pursue,  and  to  the  regularity  of 
the  proceedings,  and  also  upon  the  merits. 

The  facts,  as  to  the  present  appeal,  were  these  :  — The  subsist- 
ing Road  Act  for  the  county  of  Ayr  (d)  was  passed  on  the  2l8t 
of  June,  1827,  and  at  the  first  meeting  of  the  county  trustees, 
held  at  Ayr,  on  the  11th  of  July  following,  authority  was  given  to 
the  committees  appointed  for  the  management  of  the  different 
lines  of  road  under  a  former  Act,  ^^  to  continue  the  management 
of  the  turnpike-roads  connected  vnth  their  districts  under  the 
present  Act,  until  the  first  Wednesday  in  August  next,  taking 
along  with  them  the  new  trustees  appointed  by  the  present  Act, 
having  interest  in  the  parishes  through  which  the  particular  lines 
of  road  pass,  and  to  recommend  to  the  foimer  conveners  to  cedl 
meetings  for  the  purpose  of  appointing  clerks,  cashiers,  and  col- 
lectors," &c.     By  virtue  of  that  authority,  a  meeting  of  the 
trustees  for  the  district  of  Lochlibo  was  held  at  Beith  6n  the  27th 
of  July,  when  Robert  Rankin,  junior,  was  appointed  treasurer  of 
loads  in  that  district;   and  on  the  2d  of  August,  he  and  his 
cautioners  executed  a  bond,  which,  after  reciting  the  new  Act, 
and  the  election  of  the  treasurer,  &c.,  proceeded  thus :   *'  We, 
R.  Rankin,  junior,  as  principal,  and  Robert  Dunlop  and  Patrick 
Creighton,  as  cautioners,  bind  and  oblige  ourselves,  jointly 
and  severally,  and  our  heirs  and  executors,  *  that  I,  R.    *  327 
Rankin,  junior,  shall  not  only  duly  and  faithfully  execute 
the  said  office  of  treasurer,  but  also  from  time  to  time,  &c*,  hold 
just  count  and  payment  to  the  said  trustees,  or  a  qitarum  of  them, 
of  my  intromissions  with  the  funds  of  the  said  road,  and  any 
other  road  that  may  be  put  under  the  management  of  the  said 
committee,  and  of  all  moneys  that  shall  be  paid  over  to  me  as 
treasurer,  &c. ;  and  particularly  that  all  moneys  to  be  received 
by  me  shall  be  lodged  in  bank,  &c.,  and  that  I  shall  at  no  time 

(a)  7  &  8  Geo.  4,  c.  109.  — '*  An  Act  for  repairing  and  keeping  in  repair 
the  turnpike-roads  in  the  county  of  Ayr  ;  for  making  and  maintaining  certain 
new  roads  ;  for  rendering  turnpike  certain  parish  roads,  and  for  regulating 
tfad  statute. labour  in  the  said  county." 
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keep  in  my  hand  more  than  201.  for  answering  contingencies. 
All  this  under  the  penalty  of  2001.  sterling." 

At  a  general  meeting  of  the  county  trustees,  held  at  Ayr,  on 
the  1st  of  August,  1827,  the  permanent  appointment  of  trustees 
for  the  care  of  district  roads  took  place,  and  among  others,  the 
Lochlibo  district  trustees  were  appointed  to  take  charge  of  three 
roads :  1,  the  Lochlibo  road  ;  2,  an  intended  road  from  Lochlibo 
to  the  road  between  Ayr  and  Irvine  (not  yet  made)  ;  and  3,  the 
Monkredding  road,  which  was  made  in  1828 ;  so  that  the  treas- 
urer of  the  Lochlibo  road  was  also  treasurer  of  the  Monkredding 
road  funds. 

In  June,  1833,  R.  Rankin,  the  treasurer,  absconded,  taking 
with  him  funds  belonging  to  the  Lochlibo  road,  amounting,  as 
ultimately  ascertained,  to  367/.  6«.  8d. ;  and  at  a  meeting  of  the 
district  trustees,  held  on  the  14th  of  June,  1833,  it  was  resolved 
"  to  instruct  Robert  Rankin,  their  clerk  (the  respondent),  to 
take  such  measures,  judicial  or  otherwise,  as  might  be  necessary 
for  obtaining  possession  of  the  books  and  other  papers  belonging 
to  the  trust,  which  were  under  charge  of  the  treasurer,  and  to 
uplift  and  discharge  the  balances  due  by  him  to  the  trust,  and, 
if  necessary,  to  sue  him  and  his  cautioners  for  any  defalca- 
tion." 
*  328  *  Under  that  authority,  the  respondent,  on  the  6th  of 
July,  1833,  raised  an  action  before  the  sheriff  of  Ayrshire 
against  the  treasurer,  and  the  said  Patrick  Oreighton,  and  Mrs. 
Dunlop,  relict,  and  Jean  Dunlop,  daughter  of  the  other  cautioner, 
who  was  then  deceased.  The  summons,  after  setting  forth  the 
title  of  the  pursuer,  as  "  Clerk  to  the  committee  of  road  trus- 
tees for  the  Lochlibo  district,  as  representing  the  said  committee, 
and  duly  and  specially  authorized  by  a  general  meeting  thereof, 
held  at  Beith,"  &c.,  narrated  the  appointment  of  the  treasurer, 
the  bond  by  him  and  his  cautioners,  and  the  fact  of  his  having 
absconded  without  accounting  for  the  funds  in  his  hands ;  and 
that  the  pursuer,  in  the  name  of  the  said  committee  of  trustees, 
had  often  requested  the  said  R.  Rankin,  junior,  as  principal,  and 
Patrick  Creighton,  and  the  said  other  defenders,  as  cautioners,  to 
hold  just  count,  &c.,  with  the  pursuer,  for  said  trustees,  of  the 
said  R.  Rankin's  intromissions  witli  the  funds  of  the  different 
lines  of  road  within  the  Lochlibo  district,  and  of  all  other  monevs 
paid  over  to  him  as  treasurer  foresaid,  &c.  The  conclusions  of 
the  summons,  by  an  error,  omitted  the  name  of  Patrick  Creigh- 
ton, and  were  to  this  effect :  that  the  said  R.  Rankin,  junior,  as 
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principal,  and  Mrs.  Dunlop  and  Jean  Dunlop,  representatives  of 
R.  Dunlop,  as  cautioners,  defenders,  should  be  decerned  jointly 
and  severally,  ftc,  to  produce  R.  Rankin  junior's  accounts  of  his 
intromissions  as  treasurer  ;  that  ^^  the  said  defenders,  as  principal 
and  cautioners  foresaid,"  should  be  decerned,  jointly  and  sever- 
aUy,  to  pay  the  pursuer,  for  behoof  of  the  said  committee  of 
trustees,  so  much  as  should  appear  to  be  due  from  the  said  treas- 
urer to  the  said  committee ;  and  that  ^^  the  said  defenders,  as 
principal  and  cautioners  foresaid,"  should  be  decerned  in 
like  manner  to  pay  the  penalty  *  of  200?.,  stipulated  in  the  *  829 
bond,  for  having  unfaithfully  executed  the  ajffairs  of  the 
trust. 

To  this  action  Patrick  Creighton  alone  entered  defences,  rais- 
ing various  objections ;  1st,  to  the  respondent's  title  to  pursue ; 
and  2d,  to  his  claim  on  the  merits,  on  the  ground  that  the  trustees 
had,  by  neglecting  their  duties,  discharged  the  defender  from  all 
obligations  of  his  bond.  He  did  not  at  aU  notice  the  omission 
of  his  name  from  the  conclusions  of  the  summons.  The  pursuer, 
however,  in  order  to  rectify  the  error,  raised  a  supplementary 
action,  concluding  regularly  against  the  defender,  Patrick  Creigh* 
ton,  as  against  the  other  defenders.  P.  Creighton,  after  taking 
objections  to  the  competency  of  this  action,  made  the  same 
defences  to  it  that  he  had  made  to  the  original  action. 

The  sheriff,  by  an  interlocutor  of  the  24th  of  June,  1834,  — 
adhered  to  by  an  interlocutor  of  the  29th  of  July,  —  repelled 
the  preliminary  defence  as  to  the  respondent's  title  to  pursue, 
remitted  the  supplementary  to  the  original  action  oh  contingemr 
tiam,  and  found  that  the  trustees,  or  those  appointed  by  them,  in 
terms  of  the  bond,  were  entitled  to  call  the  defenders  to  account. 

At  that  stage  of  the  cause  Patrick  Creighton  died,  and  the 
appellant  desiring  to  be  sisted  as  a  defender  in  the  cause,  the 
sheriff,  by  an  interlocutor<of  the  24th  of  March,  1835,  sisted  him 
as  defender  in  room  of  his  deceased  brother,  and  transferred  the 
action  against  him  accordingly,  and  ordered  the  parties  to  give  in 
mutual  condescendences.  A  record  having  been  accordingly 
made  up  on  condescendences  and  answers,  the  sheriff,  by  an 
interlocutor  of  the  15th  of  December,  1835,  —  adhered  to  by  two 
interlocutors  of  the  19th  and  26th  of  January,  1836, — 
**  finds  it  averred  *  by  the  pursuer,  and  not  denied  by  the  *  330 
defender,  that  the  treasurer's  accounts  were  regularly  and 
yearly  lodged  with  the  pursuer,  as  district  clerk  of  the  road 
trustees,  from  the  treasurer's  appointment  in  1827,  until  the 
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year  previous  to  his  elopement  in  the  end  of  May  or  beginning 
of  June,  1833  ;  and  that  the  same  were  examined  and  docketed 
by  the  trustees,  and  afterwards  by  a  committee  appointed  by  the 
general  meeting,  by  whom  the  same  were  passed  from  year  to 
year :  finds  that  the  cautioners  were  bound  with  the  treasurer, 
that  he  should  not  only  duly  and  faithfully  execute  the  said 
office  of  treasurer''  (the  interlocutor  stated  the  extract  of  the 
bond  before  set  forth) :  "  finds,  therefore,  that  it  was  the  duty 
of  the  cautioners  to  see  that  the  said  R.  Rankin,  junior,  duly 
and  faithfully  executed  the  duties  of  his  office  of  treasurer,  by 
accounting  for  his  intromissions,  and  complying  with  the  terms 
of  the  bond  which  they  came  under :  therefore,  repels  the  de- 
fences for  the  defender,  George  Creighton,  as  to  his  liability  as 
the  representative  of  the  original  cautioner  and  defender,  Patrick 
Creighton." 

By  another  interlocutor  of  the  15th  of  March,  1836,  the  sheriif 
decerned  against  the  defenders,  R.  Rankin,  junior,  as  principal, 
and  George  Creighton,  as  cautioner,  jointly  and  severally,  for 
payment  of  the  sum  of  367Z.  6^.  Sd.  sterling,  in  terms  of  the 
state  ppoduced,  with  interest  thereon,  as  libelled :  ^^  finds  them 
also  liable  in  expenses  of  process"  (which  were  found  by  another 
interlocutor  of  the  4th  of  April  to  amount  to  161.  16«.)  :  "  finds 
the  defender,  Mrs.  Dunlop,  as  executrix  to  her  husband,  only 
liable  for  the  amount  confirmed  to  the  general  body  of  her  hus- 
band's creditors,  after  deduction  of  all  preferable  claims ;  and 
qiu>ad  ultra^  assoilzies  her  and  Jean  Dunlop  from  the  conclusions 

of  the  action." 
*  331        *  The  appellant,  by  letters  of  advocation,  brought  these 

nine  interlocutors  under  review  of  the  Court  of  Session. 
In  the  condescendence  and  case  presented  by  him  to  that  Court, 
founding  his  defence  (under  reservation  of  the  preliminary  defences 
before  stated)  on  the  alleged  improper  conduct  and  neglect  of  the 
committee  of  road  trustees,  he  set  forth  inter  alia^  the  17th  and 
18th  sections  (a)  of  the  late  general  Turnpike  Act  for  Scotland 

(a)  The  17th  section  enacts,  that  *'  All  such  officers  as  shall  be  appointed 
by  any  trustees  of  any  turnpike-road,  shall,  as  often  as  required  by  the 
trustees,  render  and  give  to  them,  or  to  such  person  as  they  shall  for  that 
purpose  appoint,  a  true,  exact,  and  perfect  account  in  writing  under  their 
respective  hands,  with  the  proper  vouchers,  of  all  moneys  which  they  shall 
respectively,  to  the  time  of  rendering  such  accoimts,  have  received,  paid,  and 
disbursed  by  virtue  of  this  or  any  turnpike  Act,  or  for  or  on  accotmt,  or  by 
reason  of  their  respective  offices  ;  and  in  case  any  money  so  received  by  any 
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(4  Geo,  4,  c.  49,  the  provisions  of  which  are  re-enacted  by  the 
corresponding  sections  of  the  existing  general-  Turnpike  Act, 
1  &  2  Will.  4,  c.  48,  and  extended  to  all  Turnpike  Aotii  in  Scot- 
land), the  22d  section  (a)  of  the  local  Turnpike  Act  (7  &  8 
*  Geo.  4,  c.  109),  and  various  reports  and  resolutions  of  the  *  332 
general  meetings  of  the  road  trustees,  enjoining  on  the  dis- 
trict trustees  the  most  rigid  adherence  to  their  orders  for  the 
regular  production  and  annual  auditing  of  the  accounts  of  the 
different  treasurers ;  and  insisted  that  the  road  trustees  for  the  dis- 
trict of  Lochlibo,  constantly,  since  the  date  of  the  bond  of  cau- 
tion, acted  in  violation  thereof,  and  of  the  said  Acts  of  Parlia- 
ment, reports  and  resolutions,  and  evinced  gross  negligence  and 
remissness  in  reference  to  the  intromissions  and  accounts  of  their 
said  treasurer,  and  allowed  him  to  retain  in  his  hands  large  sums 
of  money,  without  any  intimation  to  the  cautioners,  so  as  to  dis- 
charge them  from  the  obligations  of  their  bond. 

As  instances  of  the  negligence  imputed  to  the  district  trustees, 
the  appellant  stated  two  occasions  on  which  they  allowed  the 
treasurer's  accounts  of  one  year  to  run  into  the  next  as  far  as  the 
middle  of  June  or  beginning  of  July,  instead  of  settling  and  clos- 
ing them  on  the  26th  of  May,  as  required  by  the  22d  section  of 

such  officer  shall  remain  in  his  hands,  the  same  shall  he  paid  to  the  trustees, 
or  to  such  person  as  they  shall  in  writing  under  their  hand  authorize  and 
empower  to  receive  the  same,"  &c. 

The  18th  section  enacts,  **  That  the  trustees  of  every  turnpike-road  shall, 
and  they  are  hereby  required,  either  by  themselves  or  some  committee  of  their 
XLomber,  annually  to  examine  the  vouchers  and  audit,  and  settle  the  accounts 
of  the  respective  clerks  and  treasurers  appointed  by  them,  and  to  examine 
into  the  state  of  the  revenues  and  debts  of  the  several  roads  for  which  they 
act,  and  to  make  up  abstracts  of  such  accounts,  which  abstracts  shall  contain 
a  statement  of  the  revenues  and  debts  of  the  trust,  and  also  an  account  of  all 
bonds  given  by  the  trustees,  and  the  dates  thereof,"  &c. 

(a)  That  section  enacts,  **  That  the  trustees  who  shaU  be  appointed  for 
Uie  special  care  and  management  of  any  district,  or  particular  roads,  shall  be 
subject  to  the  control  of  the  general  meetings  of  the  trustees  appointed  by  this 
Act,  for  their  proceedings  in  the  matters  committed  to  them,  and  shall  be 
accountable  to  the  said  general  meetings  for  their  intromissions  with  the  rev- 
enues and  management  of  the  affairs  of  such  district  or  road ;  and  for  these 
purposes  they  shall,  on  or  before  the  3l8t  day  of  July  yearly,  transmit  to  the 
clerk  of  the  general  meetings  a  state  of  the  revenues  of  such  district  or  road, 
and  of  the  expenditure  thereon,  and  an  account  of  all  other  transactions  for 
tlie  year  ending  on  the  26th  day  of  May  preceding ;  also  a  list  of  all  debts 
affecting  the  same ;  in  order  that  the  same  may  be  laid  before  the  general 
s&eeting  on  the  first  Wednesday  of  August  yearly,  under  a  penalty  not  exceed- 
ing^ 52.  sterling." 
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the  local  Act ;  and  as  to  sums  left  by  them  in  the  treasurer  s 
hands,  he  averred  that  the  balance  due  by  him  on  the  accounts 
for  the  Lochlibo  road,  on  the  13th  of  June,  1828,  the  day  on 
which  his  accounts  were  examined  for  that  year,  was  119Z.,  of 
which  there  was  then  only  20Z.  in  the  bank,  so  that  99Z.  were 
allowed  to  remain  in  his  hands ;  and  on  the  4th  of  July  and  22d 
of  December  of  the  same  year,  on  which  days  there  were 

*  333    meetings  of  the  trustees,  they  *  allowed  llOZ.  at  the  former 

date,  and  103Z.  at  the  latter,  to  remain  in  his  hands,  instead 
of  20L  as 'allowed  by  the  bond  of  caution,  and  without  any  notice 
to  the  cautioners.  Going  through  the  accounts,  as  appeared  by 
the  treasurer's  books  in  each  year,  from  June,  1828,  to  the  15th 
of  February,  1833,  the  appellant  showed  that  the  balances  allowed  . 
to  remain  in  the  treasurer's  hands  varied  from  lOOL  to  264Z. ;  and 
that  on  the  4th  of  June,  1833,  when  the  trustees  met  after  the 
treasurer  absconded,  the  sum  then  declared  to  be  due  from  him 
was  367/.  6«.  8d. 

The  following  pleas  in  law  were  entered  for  the  appellant: 
First,  as  to  the  objections  before  noticed,  to  the  competency  of 
the  action :  "  1.  The  respondent  had  no  title  to  sue  as  clerk  to 
district  road  trustees ;  it  is  only  the  clerk  or  treasurer  to  the  gen- 
eral road  trustees  of  the  county  that  is  authorized  to  sue  and  be 
sued  for  behoof  of  or  as  representing  his  constituents  (1  &  2  Will. 
4,  c.  43 ;  Williamson  v.  Goldie,  2  March,  1832,  10  Sh.  &  D.  413). 
2.  The  directions  which  a  meeting  of  the  committee  of  the  district 
road  trustees  are  said  to  have  given  to  the  respondent,  merely 
amounted  to  an  authority  to  bring  an  action  otherwise  competent 
and  legal,  and  did  not  vest  any  right  or  title  in  the  respondent 
himself  to  pursue  at  his  own  instance."  Secondly,  as  to  the 
objections  to  the  omission  in  the  conclusions  of  the  original  libel : 
"  1.  There  were  no  termini  hdbile%  for  pronouncing  decree  against 
the  advocator  under  the  conclusions  of  the  original  action.  2.  The 
supplementary  action  afterwards  brought  by  the  respondent  had 
not  the  effect  of  making  the  advocator  a  party  to  the  original 
action,  or  of  validating  the  procedure  against  him,  in  respect 
these  actions  never  were  conjoined."     Thirdly,  as  to  the 

*  334    merits,  and  that  the  cautioners  were  *  liberated  firom  the 

obligations  of  the  bond:  "1.  In  respect  that  the  trustees 
who  took  the  security  violated  their  duties  towards  the  cautioners 
under  the  bond,  statutes,  resolutions,  and  directions  of  the  general 
road  trustees ;  2.  In  respect  of  their  gross  negligence  and  conni- 
vance with  the  principal  debtor  in  retaining  the  trust  funds ;  and 
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3.  In  respect  of  their  not  having  intimated  the  omissions  of  the 
principal  debtor  to  the  cautioners,  till  long  after  the  principal  had 
absconded." 

The  respondent,  in  his  answers  and  case,  set  forth  several  sec- 
tions of  the  general  Turnpike  Act  for  Scotland  (the  effects  of 
which  are  before  stated  in  part,  and  again  bj  the  Lord  Chancel- 
lor in  his  judgment),  and  of  the  said  local  Act;  and  showed, 
as  to  the  state  of  the  treasurer's  accounts,  that  although  large 
balances  of  the  Lochlibo  road  funds  appeared  to  have  been  in  his 
hands  from  time  to  time,  there  was  owing  to  him  at  the  same 
time,  up  to  May,  1831,  large  sums  in  respect  of  his  advances  for 
the  Monkredding  road,  which  was  under  the  Lochlibo  trust,  but 
'  had  no  funds  of  its  own.  From  May,  1831,  to  June,  1832,  he 
admitted  that  the  balances  on  both  lines  of  road  were  against 
the  treasurer,  viz.,  203Z.  in  May,  1831, 1451,  in  May,  1832,  and  that 
the  balance  against  him  increased,  in  the  year  previous  to  his 
absconding,  to  355Z.,  while  the  state  of  his  accounts  did  not  come 
before  the  trustees.  His  embarrassments  or  defalcations  were 
not  known  to  them,  and  it  was  the  duty  of  the  cautioners  to  look 
to  his  circumstances.  It  was  unnecessary  to  give  them  notice  of 
the  balances  against  the  treasurer,  as  they  might  have  easily 
learned  how  matters  stood,  the  accounts  being,  by  the  23d  section 
of  the  local  Act,  open  in  the  treasurer's  hands  to  the  inspection 
of  all  persons  interested. 

*  The  following  pleas  in  law  were  entered  for  the  re-  *  335 
spondent.  First,  as  to  the  objections  of  form :  "  1.  The  title 
to  pursue  libelled  on  in  the  summons  is  unexceptionable,  and  was 
justly  sustained  by  the  sheriff ;  the  more  especially  having  regard 
to  the  terms  of  the  bond  upon  which  the  action  is  laid,  and  the 
provisions  of  the  Road  Acts  referred  to  in  the  pleadings.  2.  The 
decree  pronounced  on  the  merits  against  the  advocator  was  in  all 
respects  regular,  and  no  well-founded  objection  exists  to  that 
decemiture,  either  upon  the  ground  of  want  of  conjunction  of  the 
supplementary  with  the  original  process,  or  upon  any  other  foimal 
or  technical  ground.  3.  The  supplementary  action  having  been 
remitted  to  the  original  action  ob  cantinffentiam^  and  having  been 
thereafter  held  and  recognized  by  the  parties  as  part  of  the  pro- 
ceedings in  the  cause,  and  more  especially  the  advocator's  prede- 
cessor having  pleaded  on  the  merits,  and  gone  to  issue  with  the 
pursuer,  and  the  advocator  himself  having  afterwards  sisted  him- 
self as  defender  in  room  of  his  brother  deceased,  any  objection 
otherwise  competent,  on  the  ground  of  there  having  been  no 
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formal  conjunction  of  the  actions,  is  not  now  pleadable  by  the 
advocator.  4.  There  are  not  termini  habiles  for  the  objection  that 
the  supplementary  summons  was  asleep  before  decree  was  pro- 
nounced ;  Ferrier  v-  Hoss,  7th  March,  1838 ;  11  Sh.  &  D.  531." 
Secondly,  as  to  the  merits:  "  1.  The  advocator  was  justly  held 
liable  for  the  intromissions  of  the  treasurer  with  the  road  funds, 
to  the  extent  found  by  the  sheriff's  interlocutors,  which  are  in  all 
respects  well  founded.  2.  No  sufficient  or  relevant  defence  in  law 
has  been  stated  or  exists  to  liberate  the  advocator  from  his  obli- 
gation, as  representing  his  brother  the  original  defender, 
*  886  on  the  *  ground  of  violation  of  duty,  negligence,  want  of 
due  intimation,  or  mora^  on  the  part  of  the  trustees." 
The  Lord  Ordinary  (Jeffrey),  on  considering  the  cases,  the 
12th  of  May,  1887,  reported  the  cause  to  the  second  division  of 
the  Court,  stating  his  own  opinion  in  a  note  on  the  points  raised 
in  the  pleadings,  (a)  The  Lords  of  the  second  division,  by  an 
interlocutor  of  the  18th  of  January,  1888,  "  repel  the  objection 
to  the  title  of  the  pursuer,  and  the  other  objection  stated  by  the 
advocator  to  the  regularity  of  the  proceedings  in  the  inferior 
Court;  and  on  the  merits,  before  answer,  allow  the  advocator 
within  eight  days  to  lodge  a  minute,  and  state  in  figures  the 
amount  of  the  balance  at  the  last  audit  of  the  treasurer's  accounts 
in  the  year  1882 ;  and  allow  the  respondent  to  answer  the  same, 
if  necessary,  within  eight  days  thereafter."  (a) 

In  obedience  to  that  interlocutor,  a  minute  was  given  in  on 
behalf  of  the  appellant,  of  the  balances  of  the  funds  in  the  treas- 
urer's hands  at  the  last  audit  of  his  accounts  in  1882-88 ;  and  an 
answer  thereto  on  behalf  of  the  respondent ;  and  the  cause  having 
been  again  considered  by  the  Court,  along  with  that  minute  and 
answer,  their  Lordships,  on  the  6th  of  February,  1888,  pronounced 
the  following  interlocutor :  "  The  Lords  having  advised  the  cases 
for  the  parties,  and  whole  process,  and  heard  counsel  for  the  par- 
ties, repel  the  reasons  of  advocation,  adhere  to  the  interlocutor  of 
the  sheriff  submitted  to  review,  remit  fnmpUciter  to  the  sheriff,  and 
decern ;  find  expenses  due ;  allow  an  account  to  be  given  in,  and 
remit  the  same  when  lodged  to  the  auditor  to  tax  and  report." 
♦887  *The  auditor  having  afterwards  taxed  the  costs  and 
reported,  their  Lordships,  by  an  interlocutor  of  the  9th  of 
March,  1888,  approved  of  the  report,  and  decerned  for  payment 
thereof. 

(a)  See  the  judgments  and  the  Lord  Ordinary's  note,  16  Donl.,  B.  &  M. 
454. 
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The  present  appeal  was  against  the  sheriff's  nine  interlocutors 
before  stated,  and  against  these  three  interlocutors  of  the  Court 
of  Session. 

Hie  Attorney- General  and  Mr.  Anderson^  for  the  appellant,  in 
support  of  the  objection  to  the  respondent's  title  to  bring  the 
action,  cited,  among  other  cases,  Crawford  v.  Mitchell^  (a)  Law- 
son  V.  Gordon^  (6)  Wilson  y.  Kippen^  (c)  and  Williamson  v.  GoU 
die,  {d)  in  which  last  case  it  was  held  that  the  16th  section  of  the 
general  Turnpike  Act  authorized  the  clerk  of  the  general  trus- 
tees, and  not  the  clerk  of  district  trustees,  to  sue  or  be  sued. 

In  support  of  the  objection,  that  as  the  summons  in  the  action 
did  not,  in  its  conclusion,  mention  the  name  of  the  defender, 
Patrick  Creighton,  whom  the  appellant  represents,  the  action  and 
all  the  proceedings  in  it  failed  altogether,the7referred,among  other 
cases,  to  Wedderbum  v.  Toum  of  Dundee^  (e)  and  distinguished  the 
present  case  from  that  oiBoyd  v.  Lang^(jg)  which  was  cited  against 
the  objection  by  the  Lord  Ordinary  in  the  Court  below. 

On  the  merits,  they  submitted  that  the  sureties  were  discharged 
from  the  obligations  of  their  bond  by  the  acts  and  omissions  of 
the  trustees,  on  three  principal  grounds :  first,  that  the  trustees 
so  conducted  themselves  as  to  alter  the  condition  and  risk  of  the 
cautioners,  as  stipulated  or  contemplated  when  the  bond 
*  of  caution  was  granted  ;  secondly,  that  they  violated  or  *  338 
failed  to  observe  the  duties  and  obligations  made  incum- 
bent upon  them  by  the  Road  Acts,  and  which  formed  conditions 
precedent  to  the  enforcement  of  the  cautionary  obligation ;  and, 
thirdly,  that  they  not  only  suffered  the  treasurer  to  act  in  opposi- 
tion to  the  rules  and  regulations  of  his  office,  but  connived  with 
and  encouraged  him  in  their  violation,  and  otherwise  conducted 
themselves  towards  .him  with  gross  negligence :  and  in  support  of 
these  propositions  they  cited  the  English  cases  of  Montague  v. 
THdcombe^  (A)  Stratton  v.  Rastally  (i)  Eyre  v.  Bartrop^  (Jc)  Bow- 
maker  v.  Moore^  (Z)  Bacon  v.  Cheaney^  (m)  Smithy.  Bank  of  Scot- 
land  ;  (n)  and  the  following  among  other  Scotch  cases :  University 
of  Glasgow  v.  JEarl  of  Selkirk^  (o)  Bick  v.  Nisbet^  (p)  Pringle  v. 

(fl)  Morr.  1958.  (6)  Fac.  Coll.  7  July,  1810. 

(e)  2  Shaw  &  D.  878.  (d)  10  Shaw  &  D.  413. 

(e)  Morr.  11988.  (g)  10  Shaw  &  D.  213. 

(A)  2  Vera.  578.  (i)  2  T.  R.  366. 


(k)  3  Madd.  221.  (/)  7  Price,  223. 

(m)  1  Starkie  N.  P.  C.  192.  (n)  1  Dow,  296. 

(o)  Morr.  2104.  (p)  Morr.  2090. 
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Tate^  (a)  and  Fell  on  Guarantees,  p.  180  ;  and  they  distinguished 
this  case  from  that  of  Mactaggart  v.  WaUon^  (V)  the  decision  of 
which  by  this  House  they  submitted  was  not  adverse  to  the 
appellant's  case. 

The  Lord  Advocate  and  Sir  W.  Folletty  for  the  respondent , — 
after  referring  to  the  terms  of  the  bond,  and  to  the  provisions  of 
the  Road  Acts,  —  contended  that  the  title  of  the  respondent  to 
institute  the  action,  as  clerk  of  and  representing  the  committee  of 
road  trustees,  was  beyond  all  exception.  WUson  v.  Kippen^  (<?) 
Low  V.  Lord  Arbuthnot^  (jd^  Oswald  v.  Lawrie,  (e)  and  Gemmeh 
V.  Barclay.  (^) 

With  respect  to  the  objection  of  form  to  the  omission 
*  339  *  of  the  original  defender's  name  from  the  conclusion  of 
the  summons,  they  submitted  that  the  supplementary 
summons  cured  that  defect,  and  that  the  appellant  was,  at  all 
events,  precluded  by  his  acts  and  acquiescence  from  taking  that 
objection,  after,  by  his  own  desire,  he  was  sisted  as  defender  in 
the  action,  and  proceeded  with  his  defences  preliminary  and  sub- 
stantial to  a  decree  against  him. 

On  the  third  point,  they  submitted  that  there  was  no  sufficient 
ground  on  the  merits,  regard  being  had  to  the  facts  of  the  case, 
to  discharge  the  appellant  from  the  obligations  of  the  bond. 
Their  line  of  argument  on  this  part  of  the  case  was  the  same  as 
that  which  the  Lord  Chancellor  pursues  in  moving  the  judgment 
of  the  House  on  the  case.  They  cited  NareB  v.  Bowles^  (A)  27ie 
Trent  Navigation  Company  v.  Marley^  (i)  Eyre  v.  Uveretty  (A)  and 
Mactaggart  v.  Watson.  (Z) 

The  second  appeal  was  between  the  same  parties,  against  inter- 
locutors i>ronounced  in  a  similar  action  brought  by  the  same  pur- 
suer, as  "  clerk  of  the  committee  of  road  trustees  for  the  district 
of  Irvine,  and  as  representing  that  committee,"  for  recovering  a 
balance  of  3252.  due  for  the  intromissions  of  the  said  R.  Rankin, 
Jr.,  who  had  been  appointed  treasurer  by  that  committee,  in  July, 
1827,  over  three  lines  of  road  within  their  district,  viz.,  the  Kel- 
lybridge  road,  the  Girdle  road,  and  the  Stewarton  road ;  and  a 

(a)  12  Shaw  &  D.  918.  (6)  Ante,  Vol.  IE.  p.  525. 

(c)  1  Shaw  &  D.  304.  {d)  4  Shaw  &  D.  651. 

(e)  5  Shaw  &  D.  381.  (g)  9  Shaw  &  D.  33. 

(A)  14  East,  510.  (t)   10  East,  34. 

(k)  2  Russ.  381.  (0  Ante,  Vol.  m.  p.  525. 
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bond  of  caution,  with  the  same  sureties  in  the  same  terms  as 
were  contained  in  the  bond  given  by  them  to  the  Lochlibo  dis- 
trict trustees.  This  action  was  also  brought  before  the  sheriff  of 
Ayrshire,  went  on  simultaneously  with  the  former,  similar 
defences  were  made,  and  *  similar  interlocutors  were  pro-  *  340 
nounced,  both  before  the  sheriff  and  upon  advocation 
before  the  Court  of  Session;  against  all  which  the  appellant 
appealed. 

The  same  counsel,  on  both  sides,  argued  this  appeal  on  the 
18th  of  May. 

May  26. 

The  Lord  Chancellor.  —  The  pursuer  in  this  case  is  described 
in  the  summons  as  *'  clerk  of  the  committee  of  trustees  of  the 
Lochlibo  district,"  and  '^  as  representing  the  said  committee,  and 
duly  and  specially  authorized  by  a  general  meeting  thereof."  If, 
therefore,  the  pursuer  can  maintain  his  title  to  pursue,  in  either 
character,  the  first  preliminary  objection  must  fail.  Lord  Jef- 
frey, the  Lord  Ordinary,  was  inclined  to  support  the  pursuer's 
title  upon  both  grounds,  (a)  I  do  not  understand  the  other 
Judges  to  have  expressed  any  opinion  upon  the  first  ground, 
viz.,  the  title  to  pursue  under  the  statute.  (6)  This  is  to  be 
regretted,  as  both  points  are  of  considerable  importance  and  of 
general  application. 

I  have  thought  it  my  duty  to  look  into  that  statute,  now  the 
general  Road  Act  for  Scotland,  for  the  purpose  of  forming  my 
opinion.  The  9th  section  authorizes  trustees,  acting  under  any 
Turnpike  Act,  to  divide  the  roads  comprised  in  such  Act  into 
districts,  to  name  committees  of  their  number  for  the  more  imme- 
diate direction  and  management  of  such  roads,  or  particular  parts 
tiiereof ;  and  the  regulations  in  former  sections  enacted  are  to 
apply  to  and  to  affect  aU  such  committees.  The  11th  section  of 
the  former  statute  (4  Geo.  4,  c.  49),  gives  to  the  trustees,  in  their 
district  or  committee  meetings,  full  power  to  appoint  clerks 
and  *  collectors  and  treasurers,  with  salaries ;  but  the  10th  *  341 
section  of  1  4^2  Will.  4,  c.  43,  gives  the  power  to  trus- 
tees acting  under  any  Turnpike  Act,  in  which  the  district  com- 
mittees clearly  are  included ;  and  the  11th  section  of  that  Act 
directs  the  trustees  of  every  turnpike-road  to  take  security  from 
every  treasurer  to  be  appointed  by  them.     By  the  10th  section 

(a)  16  Danl.,  B.  &  M.  458.  {h)  1  &  2  Will.  4,  o.  43,  §  16. 
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the  district  trustees  are  to  appoint  a  treasurer.  The  security 
directed  by  the  11th  section  must  be  given  by  the  treasurer,  so 
to  be  appointed,  to  the  district  trustees,  who  are  so  to  appoint 
him.  The  13th,  14th,  and  15th  sections  contain  regulations  for 
the  conduct  of  the  trustees,  in  which  they  are  described  as 
^'  trustees  of  every  turnpike-road  ; "  and  the  16th  section,  using 
the  same  description,  enacts  that  the  trustees  of  every  turnpike- 
road  may  sue  or  be  sued  in  the  name  of  their  clerk  or  treasurer, 
and  provides  that  his  costs  shall  be  paid  out  of  the  trust  funds  of 
the  road  for  which  he  shall  act.  The  17th  section  provides  that 
all  such  oJ£cers  as  shall  be  appointed  by  the  trustees  of  any  turn- 
pike-road shall  account  with  them,  and  iii  default  the  sheriff  is 
to  act  on  the  application  of  the  said  trustees  ;  and  by  the  18th 
section,  the  trustees  of  every  turnpike-road  are  by  themselves,  or 
some  committee  of  their  number,  annually  to  examine,  settle,  and 
audit  the  accounts,  and  make  abstracts  of  them. 

The  result  of  those  several  provisions  of  the  general  Act 
appears  to  me  to  be,  that  when  the  road  under  any  Turnpike 
Act  is  divided  into  districts,  and  a  part  assigned  to  a  committee 
of  the  trustees,  that  committee  are  the  trustees  for  the  purposes 
of  that  part  of  the  road  so  assigned,  and  as  such  have  all  the 
powers  and  authorities  given  by  the  Act,  though  subject  to  the 

direction  and  control  of  the  general  body  of  trustees ;  and 
*  842    that  they  have  the  power  of  appointing  the  clerk  *  and 

treasurer  of  such  road  ;  that  they  are  to  take  security  from 
such  clerk  and  treasurer;  and  that  the  clerk  so  appointed  is, 
under  the  16th  section,  when  necessary,  the  proper  person  to  sue 
upon  the  security  so  given  by  the  treasurer  to  such  committee  of 
trustees.  I  certainly  am  not  able  to  reconcile  the  expressions 
attributed  to  some  of  the  Judges  in  Williamson  v.  Goldie,  (a) 
with  this  construction  of  the  statute.  That  case  was  not  brought 
to  this  House,  and  Lord  jEFFREt  thinks  that,  from  the  circum- 
stances of  that  case,  it  is  not  necessarily  a  decision  adverse  to 
this  construction.  Be  that  as  it  may,  it  cannot,  in  this  House, 
operate  against  our  adopting  a  construction  of  the  statute  which 
appears  to  be  the  correct  one,  and  which  is  necessary  for  the  due 
operation  of  its  several  provisions.  The  particular  road,  or  part 
of  a  road,  being  assigned  to  a  committee  of  trustees,  they  are  to 
appoint  the  officer  for  such  road  or  part  of  a  road  ;  they  are  to 
take  security  and  to  audit  his  accounts ;  and  they,  to  whom  this 

(a)  10  Shaw,  D.  &  B.  418. 
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security  is  given,  are,  by  their  clerk  so  appointed  by  them,  to 
enforce  against  the  surety  the  payment  of  the  balance  found  due 
from  the  treasurer  appointed  by  them,  upon  the  examinatioi)  and 
audit  of  his  accounts. 

If  this  be  the  right  construction  of  the  statute,  the  pursuer's 
title  to  sue  is  established  without  the  necessity  of  considering 
the  other  ground  upon  which  it  appears  to  have  been  principally 
supported  by  the  Judges  of  the  Inner  House.  I  certainly  feel 
relieved  by  not  being  under  the  necessity  of  expressing  any  con- 
clusive opinion  upon  that  subject ;  a  question  putely  of  practice, 
which  has  been  thought  free  from  difficulty  in  the  Court 
below,  and  as  to  whic6,  from  *  that  cause  probably,  we  are  *  348 
without  any  reasons  given  for  the  opinion  expressed  by 
the  Judges.  Upon  a  question  of  practice,  the  rule  of  the  Scotch 
Courts,  constituting  as  it  does  the  law  of  Scotland,  must  prevail, 
and  upon  such  a  subject  your  Lordships  would  be  most  unwill- 
ing to  disturb  a  deliberate  judgment  of  the  Court  of  Session.  If 
any  case  should  come  before  this  House,  calling  for  a  decision 
upon  that  point,  your  Lordships  will  be  anxious  to  be  informed 
more  fully  as  to  the  practice  of  the  Courts  of  Scotland  upon  the 
subject,  and  as  to  the  reasons  upon  which  any  decision  upon  it 
may  be  founded.  No  such  practice  exists  in  this  country ;  and 
if  by  the  law  of  Scotland  a  party  having  himself  a  right  to  sue 
can,  by  such  directions  as  were  given  in  this  case,  enable  another 
to  maintain  a  suit  in  his  own  name,  it  will  be  necessary  to  con- 
sider many  consequences  which  may  flow  from  such  a  rule.  In 
that  case  the  usual  provision  in  Acts  of  Parliament,  that  com- 
panies or  other  bodies  may  sue  by  their  officer,  will  be  unnecessary 
in  Scotland ;  and  if  the  power  exists  only  to  enable  a  company 
to  authorize  a  person  to  maintain  a  suit,  and  does  not  render  the 
company  liable  to  be  sued  in  the  name  of  the  same  person,  it 
would  appear  that  consequences  may  follow  which  are  not  con- 
sistent with  obvious  principles  of  justice.  Here  I  must  be  un- 
derstood as  speaking  of  transactions  which  do  not  amount  to 
assignments  of  the  subject-matter  of  the  suit,  but  which  leave 
the  property  in  such  subject-matter,  and  therefore  the  fruits  of 
the  suit,  in  the  party  giving  the  authority  to  sue.  These  and 
many  other  considerations  will,  no  doubt,  receive  all  due  exami- 
nation by  the  Court  of  Session,  in  any  case  in  which  a  similar 
question  may  be  raised.  I  shall  only  further  observe  that 
the  109th  section  (1  &  2  Will.  4,  c.  43)  does  not  *  aid  the  *  344 
proposition  contended  for ;  because,  if  that  section  enables 
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any  person  authorized  by  the  trustees  to  sue  for  the  penalties, 
that  authority  is  conferred  by  the  statute  ;  whereas  the  argument 
in  this  case  assumes  a  right  of  delegating  the  power  to  sue  inde- 
pendently of  any  statutable  provision. 

As  to  the  objection  that  Creighton  was  not  named  in  the  con- 
clusion to  the  summons,  I  cannot  but  express  my  satisfaction  that 
the  learned  Judges  of  the  Court  of  Session  have  not  found  any 
thing  in  the  practice  of  that  Court  to  compel  them  to  give  effect 
to  such  an  objection.  The  summons  does  not  in  its  conclusions 
name  Creighton,  but  it  states  previously  that  Rankin,  the  prin- 
cipal, and  Creighton  and  the  other  defenders  as  cautioners,  had 
been  applied  to  for  payment,  and  had  refused,  unless  compelled  ; 
and  then,  omitting  the  name  of  Creighton,  but  stating  the  name 
of  the  principal  and  of  the  other  defenders,  concludes  that  the 
said  principal  and  cautioners  aforesaid  might  be  decreed  to  pay, 
&c.  To  this  summons  Patrick  Creighton  appeared  and  put  in 
defences,  but  did  not  raise  this  objection.  After  his  death,  his 
representative,  the  present  appellant,  sisted  himself  as  a  defender 
in  this  process  in  his  place,  but  did  not  raise  this  objection,  and 
the  suit  proceeding  against  him  without  this  objection  being  made 
in  the  sheriff's  court,  a  decree  for  payment  was  pronounced 
against  him.  It  would  have  been  much  to  be  regretted,  if,  under 
such  circumstances,  the  whole  proceedings  could  have  been  set 
aside  by  the  mere  omission  of  the  name  of  Creighton  in  the  con- 
clusion of  the  summons.  In  the  case  of  Capel  v.  Buller^  (a)  Sir 
John  Leach,  V.  C,  refused  to  permit  a  party  who  had  appeared 

at  the  hearing,  and  consented  to  be  bound  by  the  decree, 
*  345    afterwards  to  *  object  that  he  had  never  been  served  v(i\h 

process,  or  appeared  to  the  suit. 
The  case  then  remains  to  be  considered  upon  its  merits.  The 
appellant  is  sued  as  the  representative  of  Patrick  Creighton,  who 
became  bound  to  the  committee  of  trustees  of  the  Lochlibo  road 
as  surety  for  Robert  Rankin,  Jr.,  treasurer  of  that  road,  that  be 
would  faithfully  execute  his  office,  and  from  time  to  time,  and 
as  often  as  required,  account  for  and  make  payment  to  the  road 
trustees  of  his  intromissions  with  the  funds  of  the  road,  and  of 
all  moneys  that  should  be  paid  to  him  as  such  treasurer.  It  was 
also  provided  by  the  bond,  that  all  moneys  to  be  received  by  the 
treasurer  should  be  lodged  in  the  bank  in  his  name,  and  that  he 
should  at  no  time  keep  in  his  hands  more  than  207.  to  answer 

(a)  2  Sim.  &  Stu.  462. 
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contingencies.  The  conduct  of  the  trustees,  the  parties  assured, 
is  made  the  ground  on  which  the  non-liability  of  the  surety  is 
rested:  and  as  a  most  learned  Ju(^e,  Lord  Jeffrey,  has  ex* 
pressed  an  opinion,  although  accompanied  with  much  doubt, 
that  the  cautioners  had  thereby  been  discharged  ;  and  as  it  is  of 
much  importance  that  the  rule  of  law  in  Scotland  upon  this  sub- 
ject .should  not  remain  in  doubt ;  I  think  it  right  to  go  into  some 
consideration  of  it,  although  the  four  Judges  of  the  second  divis- 
ion agreed  in  opinion  that  the  surety  was  not  discharged ;  in 
which  opinion  I  entirely  concur. 

The  ground  upon  which  Lord  Jeffrey  thought  that  the  cau- 
tioners were  discharged  was,  that  the  trustees  had  neglected  at 
the  annual  audits  to  require  pajrment  of  part  of  the  balance  then 
in  the  treasurer's  hands,  and  to  direct  the  application  of  such 
part  of  the  balance,  being  of  opinion  that  there  was  no  impro- 
priety in  there  being  in  his  hands  part  of  such  balances  to 
meet  *  the  current  expenses ;  and  therefore  he  thought  *  346 
that  the  cautioners  might,  upon  that  ground,  be  relieved, 
notwithstanding  the  decision  of  this  House  in  the  case  of  Mac- 
taggart  v.  Watson,  (a)  In  that  case  the  defence  of  the  cautioner 
was  that  the  commissioners  had  neglected  the  duty  prescribed 
by  statute,  in  not  calling  the  trustee  to  account  from  1826  to 
1829,  and  upon  that  ground  the  Court  of  Session  thought  the 
cautioner  relieved ;  but  when  the  case  came  to  this  House,  the 
noble  and  learned  lord  (Lord  Brougham)  who  advised  the  House, 
observed  truly,  "that  very  dangerous  doctrines  on  suretyship 
obligations  appear  to  be  suggested  in  some  of  the  cases  in  Scot- 
land:" (i)  the -interlocutors  appealed  from  were  reversed,  and 
the  surety  was  declared  to  be  liable.  That  case  is  of  the  highest 
importance,  as  it  removes  the  authority  of  some  early  cases  in 
Scotland,  which  are  not  consistent  with  it,  and  makes  the  rule 
applicable  to  such  cases  the  same  in  Scotland  as  in  England. 
Indeed  it  has  not  been  contended  at  the  bar  that  the  rule  in  the 
two  countries  is  different.  Upon  the  nile  in  England  there  is 
no  doubt  It  is  familiar  to  every  lawyer,  and  I  am  glad  to  be 
able  to  expound  it  in  the  terms  in  which  a  Judge  of  the  highest 
authority  has  laid  it  down,  and  which  I  think  entirely  correct. 
Lord  Eldon  says,  in  the  case  of  Samiiell  v.  Howarth^  (<?)  "  The 
rule  is  this^  —  that  if  a  creditor,  without  the  consent  of  a  surety, 
gives  time  to  the  principal  debtor,  by  so  doing  he  discharges  the 

(a)  Ante,  Vol.  m.  p.  625.  (6)  Ante,  Vol.  HI.  p.  640. 

(c)  S  Meriv.  278. 
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surety ;  that  is,  if  time  is  given  by  virtue  of  positive  contract 

between  the  creditor  and  the  principal ;  —  not  where  the  creditor 

is  merely  inactive.     And,  in  the  case  put,  the  surety  is  held]  to 

be  discharged,  for  this  reason,  because  the  creditor  by  so 

*  347    giving  time  to  the  principal,  has  put  it  *  out  of  the  power 

of  the  surety  to  consider  whether  he  will  have  recourse  to 
his  remedy  against  the  principal  or  not ;  and  because  he,  in  fact, 
cannot  have  the  same  remedy  against  the  principal  as  he  would 
have  had  under  the  original  contract."  In  JEyre  v.  Everett^  (a)  a 
delay  of  five  years,  during  which  the  obligee  had  not  sued  the 
principal,  was  urged  as  an  exoneration  of  the  surety,  but  the 
same  learned  Judge  held  the  surety  liable ;  and  this  rule  of  law 
is  so  well  understood  in  this  country,  and  so  well  explained  by 
Lord  Eldon,  that  it  is  not  necessary  to  enter  into  an  investiga- 
tion of  any  other  cases  on  the  subject. 

What,  then,  are  the  facts  of  the  present  case  with  reference  to 
this  rule  ?  The  accounts  were  regularly  examined  and  audited, 
and  it  may  be  assumed  that  it  was  the  duty  of  the  trustees  not 
to  leave  more  money  in  the  hands  of  the  treasurer  than  might 
be  necessary  for  the  current  expenses  of  the  road,  and  that,  in 
fact,  more  was  left  in  his  hands  than  was  necessary  for  that  pur- 
pose ;  but  there  is  no  evidence  of  any  alteration  in  the  terms  of 
the  contract  to  which  the  surety  was  a  party  ;  nothing  that  could 
have  precluded  the  trustees  from  requiring  payment  of  the  balance 
found  due.  There  was,  therefore,  nothing  more  than  an  omission 
to  require  payment ;  and  although  this  might  be  a  neglect  of  the 
duty  imposed  upon  the  trustees  by  the  Act,  it  does  not  for  that 
reason  operate  more  strongly  in  favour  of  the  surety,  than  a 
similar  neglect  of  the  course  of  proceeding  which  the  surety 
might,  from  the  usual  course  of  business,  or  the  routine  of  trade, 
or  the  nature  of  the  transaction,  have  been  led  to  expect  would 
take  place.     Such  neglect  can  only  be  urged  in  his  favour  as 

placing  him  in  a  different  situation,  and  exposing  him  to 

*  348    greater  risk,  *  than  he  had  intended ;  and  this  effect  is 

produced  by  every  omission  in  keeping  the  principal  punc- 
tual to  his  payments ;  but  such  omission  cannot  be  pleaded  as  an 
exoneration  of  the  surety. 

It  was  truly  said  that  the  trustees  had  improperly  sanctioned 
the  treasurer's  applying  the  balances  in  his  hands  for  the  Loch- 
libo  road,  to  defray  the  expenses  of  the  Monkredding  road ;  and 

(a)  2  Russ.  381. 
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tihis  I  think  appears  to  be  the  case ;  for  I  cannot  think  that  the 
Monkredding  road  can  be  considered  as  included  in  this  bond ; 
but  that  does  not  appear  to  me  to  be  material,  as  the  facts  arise 
in  this  case.  If,  indeed,  the  attempt  had  been  to  make  the  surety 
repay  balances  from  the  Lochlibo  trust,  which  the  treasurer  had, 
with  the  consent  of  the  trustees,  applied  in  repaying  to  himself 
balances  due  to  him  upon  the  Monkredding  road,  a  question 
would  arise  whether  such  application  of  the  Lochlibo  trust  bal- 
ances was  not  equivalent  to  payment  to  the  trustees,  for  the 
purpose  of  relieving  the  sureties  from  a  claim  for  so  much  of 
the  balances  as  were  so  applied  ;  but  no  such  case  arises.  The 
appellant,  in  his  revised  case,  states  the  annual  balances  of  the 
Lochlibo  trust  in  the  treasurer's  hands,  and  brings  out  367Z. 
6s.  8d.  as  the  ultimate  balance  on  the  4th  of  June,  1833 ;  and 
he  also  shows  the  effect  of  including  the  Monkredding  account, 
which  does  not  materially  affect  the  balance,  as  indeed  it  could 
not,  the  balance  due  to  the  treasurer  on  the  Monkredding  road 
in  June,  1833,  being  only  lOL  158,  2id.;  and  the  appellant's 
minute,  given  in  pursuant  to  the  interlocutor  of  the  18th  of 
January,  1838,  shows  that  he  has  not,  in  the  sum  which  he  has 
been  decreed  to  pay  on  account  of  the  Lochlibo  trust,  been  prej- 
udiced by  the  manper  in  which  that  account  has  been  blended 
with  the  account  of  the  Monkredding  road.  It  would, 
indeed,  from  that  *  minute,  appear  that  a  small  part  of  *849 
the  sum  the  surety  has  been  decreed  to  pay  consists  of  a 
balance  due  from  the  treasurer  in  respect  of  Monkredding  road 
to  26th  of  May,  1833 ;  but  in  the  former  part  of  his  case,  he 
states  lOL  15s.  5id.  to  have  been  due  to  the  treasurer  on  that 
account  on  the  4th  June,  1833.  I  have  not  been  able  to  recon- 
cile these  two  statements ;  but  the  difference,  if  any,  must  be 
very  small,  and  no  case  is  made  for  the  appellant  upon  any  such 
error  in  the  accounts. 

I  am,  on  the  whole,  perfectly  satisfied  that  the  interlocutors 
appealed  from  are  correct;  I  shall,  therefore,  move  your  Lord- 
ships that  they  be  aflirmed,  with  costs ;  for  although  the  Lord 
Ordinary  threw  out  an  opinion  upon  the  merits  of  the  case,  he 
came  to  no  judgment,  but  made  avizandum  to  the  second  divis- 
ion, and  the  judgment  of  the  Inner  House  was  unanimous. 

In  the  other  appeal,  with  respect  to  the  Irvine  trust,  the  cir- 
cumstances do  not  appear  materially  to  differ  from  those  of  the 
present  case;  I  therefore  move  your  Lordships  that  the  inter- 
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locutors   complained  of  in  that  appeal  also  be  affinned,  with 
costs. 

Interlocutors  in  both  appeals  affirmed,  with  costs. 


COPLAND  V.  TOULMIN  and  Others. 

1839. 

John  Copland Appellant. 

Margaret  Toulmin  and  Others Respondents. 

Partnership^  Shares  in.    Accounts^  Mode  of  taking  them, 

R.  and  A.  T.  having  carried  on  the  business  of  navy  agents  as  partners  in 
equal  shares,  and  R.  having  retired,  leaving  the  partnership  accounts 
unsettled,  with  large  balances  due  to  the  firm  from  its  customers,  A.  T. 
took  C.  into  partnership,  the  customers'  accoimts  were  transferred  to  the 
new  partnership  books,  and  the  business  was  carried  on  as  before,  until  A. 
T.'s  death,  without  any  agreement  in  writing,  or  settlement  of  ac- 

♦350  counts  between  ♦these  partners,  or  other  evidence,  to  show  their 
shares  in  the  concern.  On  a  bill  being  filed  by  A.  T.'s  represent^ 
atives  against  C.  for  an  accoimt,  he  stated  that  the  agreement  was  "  that 
if  A.  T.  would  bring  into  the  partnership  40,000/.  of  good  debts  due  from 
the  customers  to  the  former  partnership,  his  share  in  the  concern  should 
be  two-thirds  and  C.'s  one-third,  otherwise  they  should  have  equal  shares;  '* 
and  that,  in  consequence  of  A.  T.'s  not  bringing  in  the  40,000/.  of  good 
debts,  the  agreement  was  varied  accordingly.  There  were  entries  in  the 
accounts  debiting  the  partners  equally  with  the  prices  of  wines  purchased, 
and  with  losses  on  transactions  in  the  public  funds  ;  and  one  witness  said 
that  C.  directed  him  in  A.  T.'s  presence  to  make  up  the  general  partner- 
ship accounts  in  equal  shares. 

Heldy  that  as  it  was  established  by  a  judgment  in  a  former  appeal,  that  the 
40,000/.  of  good  debts  were  brought  into  the  new  partnership  according  to 
the  agreement,  the  event  in  which  it  was  to  be  altered  never  occurred;  and 
as  the  accounts  were  uniform  and  contained  no  evidence  of  an  alteration, 
the  partnership  was  continued  in  the  proportion  of  two-thirds  to  A.  T.  and 
one-third  to  C.»     {Infra,  pp.  370,  373.) 


^  An  agreement  for  inequality  may  be  conclusively  inferred  from  the  mode 
in  which  the  partners  have  dealt  with  each  other,  and  from  the  contents  of 
the  partnership  books.  See  Stewart  v.  Forbes,  1  Mac.  &  G.  137  ;  1  Lindley 
Partn.  (3d  Eng.  ed.)  696, 897.  Moreover,  if  an  agreement  for  inequality  clearly 
at  one  time  subsisted,  no  presumption  of  any  alteration  in  this  respect  will 
arise  from  the  mere  fact,  that  some  of  the  original  members  have  retired.  In 
the  absence  of  evidence  to  the  contrary,  the  inference  is  that  the  shares  of  the 
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Hdd,  also,  that  in  taking  the  accounts  between  C.  and  A.  T.,  and  between 
them  and  the  former  firm,  the  moneys  paid  in  by  the  customers  of  both 
firms  without  specific  appropriation  or  contract,  were  to  be  applied  first  in 
discharge  of  their  debts  to  the  former  firm,  according  to  the  rule  in  Clay- 
ton's Case,  although  A.  T.  ^  in  an  affidavit  made  by  him  in  a  suit  between 
himself  and  R.'s  representatives,  swore  that  it  was  agreed  between  him  and 
C.  that  the  advances  to  be  made  by  them  to  the  creditors  should  be  first 
repaid  out  of  their  payments,  and  the  surplus  only  in  liquidation  of  their 
debts  to  the  former  firm.'     (Infra,  pp.  375,  376.) 

Evidence  is  not  to  be  received  of  admissions  or  declarations  made  by  parties, 
and  not  put  in  issue  by  the  pleadings."    (Infra,  pp.  373,  375.) 

It  requires  a  very  strong  case  to  induce  the  Lords  to  reverse  a  decree,  nine 
years  after  its  date,' especially  if  that  decree  established  no  fact,  adjudicated 
no  right,  but  merely  directed  proper  inquiries  to  obtain  information  for  the 
Court,  and  the  objects  of  it  were  exhausted,  the  appellant  himself  having 
joined  in  the  inquiries  and  failed.     (Infra,  p.  369.) 

It  is  irregular,  by  an  exception  to  a  report,  to  raise  a  proposition  foreign  to 
the  subject-matter  of  the  report.     (Infra,  p.  377.) 

May  1,  11,  25,  28,  31.    June  1,  1838.    June  1,  1840. 

The  order  of  this  House,  on  the  appeal  between  the  present 
respondents  and  the  appellant,  in  1834  (reported  antey  Vol.  II. 

retiring  members  have  been  taken  by  the  continuing  partners  in  the  propor- 
tions in  which  these  last  were  originally  interested.  Bobley  v,  Brooke,  7 
Bligh  N.  8.  90  ;  1  Lindley  Partn.  (3d  £ng.  ed.)  696,  697.  But  if  there  is  no 
eridence  from  which  any  satisfactory  conclusion  as  to  what  was  agreed  can  be 
drawn,  the  shares  of  all  the  partners  will  be  adjudged  equal.  Stewart  v. 
Forbes,  1  Mac.  &  G.  137 ;  Robinson  v.  Anderson,  20  Beav.  98  ;  7  De  G.,  M. 
&  G.  239  ;  Peacock  v.  Peacock,  16  Ves.  49  ;  Webster  v.  Bray,  7  Hare,  159  ; 
Farran  v.  Beswick,  1  M.  &  Rob.  527  ;  Collyer  Partn.  (6th  Am.  ed.)  §  167 
and  note  ;  Gould  v.  Gould,  6  Wend.  263  ;  Tumipseed  v.  Goodwin,  9  Ala 
372 ;  Donelson  v.  Posey,  13  Ala.  752  ;  Lee  v.  Lashbrooke,  8  Dana,  214 
Honore  v.  Colmesnil,  1  J.  J.  Marsh.  506  ;  Con  well  o.  Sandidgfe,  5  Dana,  211 
Taylor  p.  Taylor,  2  Murph.  70 ;  Thompson  v.  Williamson,  7  Bligh  n.  s.  432 
Stein  V.  Robertson,  30  Ala.  286,  292  ;  Roach  v.  Perry,  16  111.  37  ;  Jones  v, 
Jones,  1  Ired.  £q.  332  ;  Penny  v.  Black,  9  Bosw.  310  ;  3  Kent,  28,  29. 

'  See  Allcott  v.  Strong,  9  Gush.  323 ;  Famum  v.  Boutelle,  13  Met.  159 ; 
livermore  v.  Rand,  26  N.  H.  85 ;  Pennel  v.  Deffell,  4  De  G.,  M.  &  G.  (Am. 
ed.)  391  and  cases  cited  in  note  (1);  Thurlow  v.  Gilmore,  40  Maine,  378, 
380 ;  McKensde  v,  Nevius,  22  Maine,  138  ;  l^iiller  v.  Miller,  23  Maine,  24  ; 
Fairchild  r.  Holly,  10  Conn.  176  ;  Smith  o.  Lloyd,  11  Leigh,  518  ;  Dows  v. 
Morewood,  10  Barb.  183  ;  United  States  v.  Bradbury,  Davies,  146  ;  United 
States  p.  Kirkpatrick,  9  Wheat.  720  ;  Postmaster- General  r.  Furber,  4  Mason, 
336 ;  Baker  v.  Stackpoole,  9  Cowen,  435 ;  Gass  v,  Stinson,  3  Sumner,  98  ; 
Chitty  Contr.  (10th  Am.  ed.)  832  and  note  (g) ;  Collyer  Partn.  (5th  Am. 
ed.)  ^'319,  548,  633 ;  1  Lindley  Partn.  (3d  £ng.  ed.)  436  et  seq, . 

>  See  Austin  o.  Chambers,  6  CI.  &  Fin.  (Am.  ed.)  1,  and  note  (4),  and 
cases  cited. 
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p.  681),  reversing  an  order  of  the  Court  of  Exchequer,  which 
disallowed  an  exception  to  the  Master's  separate  report,  and 
remitting  the  cause,  with  instructions  to  allow  the  excep- 
*  851  tion,  was  *  made  an  order  of  that  Court ;  and  in  pursuance 
thereof,  it  was  referred  back  to  the  Master  to  review  his 
said  report.  The  Master  accordingly  made  another  separate 
report  on  the  2d  of  July,  1835,  and  thereby  certified  that  he 
found  that  Abraham  Toulmin  did  bring  into  the  partnership  of 
Toulmin  &  Copland  40,000Z.  of  good  debts,  which  were  owing. to 
the  former  partnership  of  Richard  and  Abraham  Toulmin,  accord- 
ing to  the  true  intent  and  meaning  of  the  agreement  mentioned 
in  the  decree  made  in  the  cause  in  1828.  And  he  further  certi- 
fied, "  that  he  found,  by  the  evidence  laid  before  him,  that  the 
agreement  was  varied  and  altered  after  the  commencement  of  the 
partnership  between  A.  Toulmin  and  the  appellant,  and  that  it 
was  agreed  between  them  that  they  should  carry  on  and  be 
interested  in  the  partnership  in  equal  shares,  and  should  receive 
and  pay  the  profits  and  loss  in  equal  moieties." 

To  this  report  the  respondents  took  two  exceptions ;  insisting 
by  the  first,  that  instead  of  the  above  finding,  the  Master  ought 
to  have  found  that  the  said  agreement  was  not  afterwards  varied 
or  altered ;  and  by  the  second,  that  the  Master  had  not  stated 
under  what  circumstances  and  in  what  respects  the  agreement 
was  varied  and  altered. 

Those  exceptions  were  argued  before  Lord  Abinger,  C.  B., 
who,  by  an  order  made  on  the  27th  of  Februaiy,  1836,  allowed 
them,  and  directed  the  Master  to  review  and  vary  his  report,  (a) 

(a)  The  following  are  extracts  from  the  short-hand  writer's  notes  of  his 
Lordship's  observations  during  the  argument: — **I  do  not  see  how  to  get 
over  this  part  of  the  argument.  The  House  of  Lords  has  established  and 
decided,  that  the  40,000/.  were  brought  in  in  pursuance  of  the  contract ;  and 
the  only  question  is,  whether,  independent  of  that  circumstance  (the  reason 
that  Mr.  Copland,  in  his  affidavit,  gave  for  the  new  agreement,  having  failed) 
any  new  agreement  did  Uike  place.  Chief  Baron  Alexander,  when  he  made 
the  decree  in  1828,  had  before  .him  the  whole  of  the  eridence  to  sustain  any 
inference  of  a  new  agreement  that  the  Master  had  ;  the  object  of  his  reference 
to  the  Master  afterwards  was  to  give  the  advantage  to  Mr.  Copland  of  adding 
more  eridence  before  the  Master  than  had  appeared  before  the  Court,  to  induce 
the  Chief  Baron  to  make  a  decision  that  there  was  a  new  agreement ;  because, 
if  the  eridence  before  the  Chief  Baron  was  sufficient  to  warrant  the  opini(Hi 
that  there  was  such  a  new  agreement,  it  was  the  duty  of  the  Chief  Baron  so 
to  decide,  and  not  to  make  this  reference  to  the  Master.  He  must  have  been 
of  opinion  that  the  eridence,  as  it  then  stood,  was  too  doubtful  for  him  to 
come  to  a  dedSsion  that  Copland  and  Toulmin  had  made  a  new  agreement. 
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The  Master  accordingly,  by  his  report,  dated  the  *  30th  *  352 
of  Noyember,  1836,  certified,  that  in  obedience  to  the  lastr 

The  reference  was  made  to  give  Copland  an  opportunity  of  producing  new 
evidence  before  the  Master.  I  don't  know  that  any  new  evidence  was  pro- 
duced :  the  onus  probandi  was  thrown  upon  Copland.  That  appears  to  be 
the  short  view  of  the  case." 

His  Lordship  afterwards,  in  giving  his  judgment,  observed  :  '^  I  not  only 
think  that  it  was  too  doubtful  to  have  come  to  the  conclusion  that  a  new 
a^ement  was  made,  assuming  always,  as  the  House  of  Lords  declared,  that 
Toxdmin  complied  vnth  his  engagement  according  to  the  spirit  of  it,  in  the 
bringing  in  the  40,0002.  good  debts  ;  but  I  do  not  think  the  evidence  referred 
to  by  Harrison,  on  the  books,  which  is  the  only  evidence  besides  that  of 
Edmunds,  at  all  justifies  the  inference.*  That  evidence,  I  must  conclude,  did 
not  satisfy  Chief  Baron  Alexander,  —  did  not  justify  him  in  drawing  such 
an  inference  ;  nor  would  it  satisfy  me. 

**  Supposing  the  fact  to  have  been,  which  now  I  assiune,  that  the  original 
agreement  was  a  partnership  for  two-thirds  for  Toulmin  and  one-third  for 
Copland  ;  if  any  variation  took  place,  it  became  important  for  Copland  then 
to  have  that  variation  established  by  entries  in  the  books,  and  by  making  up 
the  partnership  accounts.  Now,  Edmunds  swears  to  a  conversation  that  took 
place  fourteen  years  before  he  gave  his  evidence.  It  is  a  long  time  to  recollect 
a  conversation  of  a  precise  character.  He  supposes,  and  I  have  no  doubt 
believes,  that  he  had  that  direction  from  Copland  ;  and  he  also  believes  that 
Toulmin  heard  him  :  that  depends  on  the  recollection  of  fourteen  years.  How 
very  few  men  there  are  who  could  undertake,  if  they  were  cross-examined  in 
a  Court  of  Justice,  vivd  voce,  to  swear  positively  to  such  a  recollection?  I 
should  doubt  very  much,  assuming  the  fact  that  an  agreement* had  been  made 
for  a  partnership,  and  that  the  interest  was  divisible  into  thirds, — two-thirds 
to  one  man,  and  one-third  to  another,  and  no  evidence  whatever  of  any  new 
agreement,  —  whether  a  jury  would  ever  draw  a  conclusion,  upon  the  memory 
of  a  witness  of  a  conversation  fourteen  years  back  that  he  had  received  a  direc- 
tion so  to  make  up  the  books,  that  that  was  evidence  of  the  agreement.  Where 
is  the  consideration  for  the  aUeged  new  agreement?  What  change  of  circum- 
stances had  taken  place  to  give  rise  to  it?  It  is  argued  very  ingeniously  by 
Mr.  Copland's  counsel,  that  although  the  House  of  Lords  has  put  a  proper 
interpretation  on  this  agreement,  and  that  by  the  facts  in  evidence  the  agree- 
ment has  been  complied  with,  in  their  sense  of  it,  yet  it  was  competent  for 
Toulmin  and  Copland  to  put  a  different  sense  on  it,  and  then  to  have  come  to 
the  new  agreement,  on  the  supposition  that  the  first  was  not  performed  in 
their  sense  of  it.  Could  their  sense  of  it  be  different  &om  the  expression  in 
Copland's  own  affidavit, f  that  Toulmin  was  to  bring  in  40,000/.  of  good  debts 
to  meet  claims?  It  is  quite  plain  he  has  done  that  effectually ;  and  how  can 
I  assume,  for  the  purpose  of  raising  a  conjecture,  founded  on  imagination  and 
inference,  that  they  misunderstood  the  agreement  in  the  real  sense  of  it,  which 
was  very  plain  from  the  words  of  it,  and  that  it  meant  something  else,  and 
therefore  they  made  some  new  agreement,  which  is  not  proved,  except  by 


*  See  the  evidence,  2  CI.  &  Fin.  698,  et  seq, 
t  See  the  affidavit,  2  CI.  &  Fin.  684. 
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*  353   mentioned  order  he  reviewed  his  said  *  report,  and  found 
that  the  agreement  was  not  varied,  and  that  the  partner- 

Copland^s  own  suggestion,  in  order  to  vary  the  original  contract?  It  is  true 
Copland's  affidavit  goes  to  that  effect ;  bat  although  I  do  not  mean  to  question 
his  veracity,  one  cannot  take  the  affidavit  of  a  defendant  in  his  own  favour  as 
evidence  on  a  fact  that  is  controverted.  It  is  receivable  evidence,  but  it  is  not 
evidence  that  a  Court  is  warranted  to  pronounce  a  judicial  decision  upon, 
unless  it  be  admitted,  or  confirmed  by  other  facts  in  the  cause. 

*'  Assuming,  therefore,  that  the  original  contract  was  for  a  partnership 
in  three  parts,  one  of  which  only  was  to  be  Copland's,  without  any  sort  of 
evidence  of  any  new  agreement  to  change  it,  or  any  proof  of  a  consideration 
to  justify  a  new  agreement  to  change  it ;  could  any  jury  in  the  world  be 
advised  by  any  Judge  to  give  credit  to  the  mere  evidence  of  a  witness  of  a  con- 
versation fourteen  year's  before,  that  he  had  heard  Copland,  in  Toulmin's 
presence,  direct  him  to  make  up  the  books  on  the  footing  of  an  equal  partner- 
ship, and  that  Toulmin  had  made  no  objection  to  it?  is  that  sufficient 
evidence  to  prove  such  an  agreement?  Chief  Baron  Alexander  did  not 
think  that  tiiat  evidence,  accompanied  with  the  evidence  of  Copland's  affi- 
davit, was  sufficient;  nor  did  he  think  that  tiie  evidence  of  the  books  was 
aufficiently  conclusive  to  induce  him  to  form  that  judgment. 

**  I  cannot  conceive  but  that  the  transaction  respecting  the  stocks,  which  is 
the  foundation,  or  one  of  the  foundations  at  least,  of  the  inference  tliat  is 
drawn  of  an  equal  concern,  is  a  mistaken  one.  I  have  no  doubt  that  Harrison 
is  a  good  accountant;  but  I  have  had  experience  of  many  accountants  in 
Courts  of  Justice;  they  sometimes  make  mistakes  like  other  men;  their  con- 
clusions are  not  absolutely  inevitable;  and  as  Harrison  has  given  us  the  foun- 
dation of  his  'judgment,  we  can  look  at  it,  for  it  is  quite  clear,  on  his 
statement,  that  he  refers  for  the  judgment  he  draws  that  these  books  furnish 
evidence  of  equality  of  interest  to  those  particular  items  only  which  have  been 
the  subject  of  discussion  before  me  yesterday,  —  the  stock  transactions.  We 
find  instances  of  stock  speculations,  which  are  gambling  transactions,  in 
which  the  losses  are  paid  by  the  partnership  drafts  ;  but  inmiediately,  and 
upon  some  direction  by  Toulmin  himself,  they  are  charged  in  equal  portions 
to  the  two  partners.  Now,  that  this  was  not  a  partnership  transaction,  is 
perfectly  clear.  If  the  parties  had  made  together  an  expedition  to  Newmarket, 
and  had  there  betted  on  some  race,  and  had  put  their  accounts  into  hotch- 
potch, and  paid  them  by  a  draft  of  the  copartnership  funds,  they  would  have 
just  done  the  same  thing,  —  they  would  have  directed  the  clerk  to  charge  each 
man's  separate  account  with  an  equal  portion,  but  that  would  not  be  a  part- 
nership transaction.  The  very  circumstance  of  its  being  so  charged,  and 
charged  at  the  very  moment,  shows  that  the  transaction  is  completed  at  once, 
and  that  it  is  not  entered  in  the  partnership  books  in  any  other  way  than 
merely  as  a  payment  made  to  each  individual  partner.  It  is  exactly  the  same 
as  if  each  individual  partner  had  drawn  a  draft  on  the  partnership  concern, 
payable  .to  himself  ;  he  does  what  he  likes  with  that  draft,  the  clerk  charges 
him  in  his  private  account  with  it.  Navy  agents,  I  presume,  do  not  enter 
into  transactions  of  gambling  as  matters  of  partnership  ;  if  they  make  joint 
transactions  in  gambling,  on  each  occasion  they  will  do  it  by  a  specific 
contract  with  the  other,  as  one  partner  could  not  bind  another  in  such  a  trans- 
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ship  between  A.  Toulmin  and  the  *  appellant  was  to  be   *  354 
considered  as  in  thirds ;  and  he  directed  the  accounts  to 
be  taken  on  that  principle. 

action.  Suppose  there  had  been  three  partners  in  this  concern,  and  all 
habitnally  paying  their  private  accounts  by  draft  on  the  partnership,  in  which 
case  the  separate  account  of  each  person  would  be  debited  with  that  draft ; 
suppose  two  had  agreed  to  have  a  transaction  in  the  funds  to  make  a  speculation 
of  this  nature,  without  consulting  the  other;  or  the  other,  a  prudent  wan,  would 
not  be  concerned  in  it  at  all;  the  same  thing  would  have  happened;  they  would 
have  paid  the  money  for  the  loss  by  a  check  on  the  bankers  of  the  partnership; 
and  the  clerk  would  have  debited,  in  equal  moieties,  the  two  partners  who  made 
the  transaction,  to  the  amount  of  the  loss.  I  do  not  think,  therefore,  any  of 
those  transactions  furnish  any  evidence  whatever  of  a  partnership  in  equal 
moieties;  nor  that  those  were  partnership  transactions,  because  if  they  were, 
there  would  be  no  occasion  to  carry  them  immediately  to  the  debit  of  each  party. 

**  Well,  then,  next  come  the  household  expenses.  If  the  charge  had  been 
for  wine  purchased  by  the  house,  and  that  wine  had  been  sent  to  each  party, 
and  each  party  debited  with  the  wine  so  sent,  what  would  the  inference  have 
been?  Why,  that  each  partner  dealt  with  the  house,  as  they  would  with  any 
other  wine-merchant,  and  was  charged  in  the  account  with  what  he  had :  that 
is  the  case  as  to  some  of  the  entries,  but  not  of  the  entries  where  the  charge  is 
to  household  expenses.  The  very  circumstance  of  its  finding  no  further  place 
in  the  accounts,  but  terminating  in  household  expenses,  shows  it  was  bought 
for  some  purpose  connected  with  the  household  expenses,  as  against  both 
these  partners;  that  it  is  inevitable,  and  it  comes  under  all  those  charges 
which  are  charges  of  household  expenses,  payment  of  house  rent,  payment  of 
land  tax,  of  assessed  taxes,  and  of  every  other  charge  that  belongs  to  the 
common  house.  I  do  not  find  from  the  evidence,  that  they  dispensed  this 
wine  in  their  common  house,  that  is,  the  house  belonging  to  both,  but  yet  it 
is  household  expenses.  It  appears  to  me  to  be  a  just  and  legitimate  inference, 
that  it  was  a  contract  between  them,  that  the  wine  which  they  purchased  for 
the  household  expenses  should  be  equally  divided  between  them;  because  the 
household  expenses  could  not  fairly  be  charged,  unless  it  was  for  the  enter- 
tainment of  customers. 

'^  What  inference  is  to  be  drawn  from  the  account  not  being  balanced,  or 
settled  at  all?  It  is  argued  that  it  was  so  much  the  interest  of  Toulmin,  if 
he  had  the  larger  share,  to  have  the  accounts  settled,  that,  therefore,  the 
argument  is  strongly  against  him  that  they  were  not  balanced  and  settled.  I 
do  not  feel  that:  on  the  other  hand,  it  may  be  said,  as  soon  as  the  agreement 
was  changed,  if  it  was  changed,  it  was  so  much  the  interest  of  Copland  to  have 
some  evidence  of  it,  as  he  had  none  but  the  honour  of  his  partner  and  his 
memory,  that  he  ought  to  have  it  immediately  evidenced  by  some  settlement 
of  the  books.  One  of  the  clerks  who  had  been  with  them  aU  the  time,  and 
who  is  with  Copland  now,  swears  he  could  not  make  out  by  the  books  to 
what  degree  they  were  interested  respectively.  That  argument,  4iherefore, 
stands  equal ;  it  appearsto  me  to  make  nothing  in  either  scale. 

**  Considering  that  the  House  of  Lords  have  established  one  part  of  this 
case  in  a  way  in  which  I  am  not  at  liberty  to  shake  it  by  any  issue  on  the  sub- 
ject; considering,  that  on  the  remaining  part,  the  evidence  did  not,  in  the 
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*  355      *  By  another  separate  report,  bearing  date  the  15th  of  Feb- 

ruary, 1836,  the  Master,  after  certifying  that  states  of  facts 

had  been  laid  before  him  on  behalf  of  the  appellant  and  respondents, 

supported  respectively  by  the  evidence  mentioned  in  that  report, 

found,  amongst  other  things,  that,  in  taking  the  accounts 

*  356   *  between  A.  Toulmin  and  the  appellant,  as  directed  by  the 

decree  of  June,  1828,  (a)  all  sums  received  by  the  firm  of 
Toulmin  &  Copland  from  their  customers  and  clients,  who  had 
been  debtors  to  the  former  firm  of  Richard  &  Abraham  Toulmin, 
and  to  whom  advances  had  been  made  by  the  firm  of  Toulmin  & 
Copland,  in  the  ordinary  and  necessary  course  of  the  business 
and  practice  of  navy  agents,  should,  in  the  first  place,  be  applied 
towards  the  discharge  of  such  advances  and  interest  respectively, 
and  that  the  surplus  only  should  be  applied  towards  the  dischai^e 
of  debts  due  from  such  customers  and  clients  respectively  to  the 
firm  of  Richard  &  Abraham  Toulmin. 

The  respondents  took  four  exceptions  to  that  report,  of  which 
it  is  only  necessary  to  state  the  second,  viz.,  "  that  the  Master, 
regard  being  had  to  the  evidence  laid  before  him,  instead  of  his 
said  finding,  ought  to  have  found,  that  in  taking  the  accounts 
between'A.  Toulmin  and  the  appellant,  as  directed  by  the  said 
decree,  all  sums  received  by  the  firm  of  Toulmin  &  Copland  from 
their  customers  and  clients  who  had  been  debtors  to  the  firm  of 
Richard  &  Abraham  Toulmin,  and  whose  debts  had  been  trans- 
ferred to  their  respective  accounts  in  the  books  of  Toulmin  & 
Copland,  should  in  the  first  place  be  applied  towards  the  dis- 
charge of  the  debts  owing  to  Richard  &  Abraham  Toulmin,  and 
of  the  interest  thereon,  and  that  the  surplus  only  (if  any)  should 
be  applied  towards  the  discharge  of  the  advances  and  interest  in 
the  said  report  mentioned  ;  and  that  the  firm  of  Toulmin  &  Cop- 
land^ as  between  them  and  Abraham  Toulmin,  should  be  charged 
with  the  sums  so  firstly  applied,  and  with  interest  thereon 

*  357   from  the  times  when  the  same  were  *  respectively  received 

to  the  4th  of  Jani^ry,  1819,  at  the  rate  of  5L  per  cent  per 
annum,  with  annual  rests."- 

opinion  of  the  Chief  Baron,  justify  him  in  coming  to  the  conclusion  that  there 
was  any  variation  of  the  agreement;  and  considering  that  the  Master  has  had 
no  new  evidence  to  lead  to  that  conclusion,  and  heing  myself  very  strongly  of 
opinion,  that  on  the  evidence,  as  it  stood,  the  Master  ought  not  to  have  come 
to  that  conclusion  any  more  tiian  the  Chief  Baron  did,  —  my  disposition  is  to 
allow  these  exceptions." 
(a)  See  the  decree,  ante^  Vol.  II. ,  p.  6S6. 
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The  four  exceptions  came  on  to  be  heard  before  Lord  Abinger, 
C.  B.,  who,  by  an  order  bearing  date  the  17th  of  December,  1836, 
was  pleased  to  allow  the  said  second  exception,  (a)  except  where 
it  appears  on  the  face  of  the  accounts  in  the  books  of  the  firm 
of  Toulmin  &  Copland,  in  the  Master's  said  report  mentioned 
and  referred  to,  that  deductions  had  been  made  from  partic- 
ular receipts,  and  the  balances  only  carried  to  the  credit  of  the 
account ;  and  it  was  thereby  referred  back  to  the  Master  to  review 
his  said  report,  and  vaiy  and  amend  the  same  accordingly. 

In  February,  1837,  the  appellant  presented  his  appeal  to  this 
House  from  the  said  orders,  dated  respectively  the  27th  of  Feb- 
ruary and  the  17  th  of  December,  1836. 

While  that  appeal  was  pending,  various  proceedings  were  taken 
in  the  Court  of  Exchequer  in  prosecution  of  the  original  decree 
pronounced  in  June,  1828.  (6)  In  November,  1837,  the  appellant 
enrolled  that  decree  and  presented  an  appeal  against  it.  That 
appeal  was  objected  to  by  the  respondents,  as  being  against  the 
standing  orders  of  the  House,  but  the  appeal  committee  sustained 
it  on  the  authority  of  the  case  of  Brooke  v.  Champemowne.  (c) 
Both  appeals  came  to  be  heard  together  in  May,  1838. 

• 

Mr.  Knight  Bruce  and  Mr.  Wakefield^  for  the  appellant.  —  The 
protiacted  litigation  between  those  parties  was  caused  by  the 
want  of  any  written  a^eement  of  the  terms  of  the  partnership 
between  the  appellant  and  Abraham  Toulmin.  From  the 
commencement  *of  that  partnership  in  1806,  imtil  the  *358 
death  of  Mr.  Toulmin  in  1819,  their  business  was  carried 
on  by  them  without  coming  to  any  settlement  of  accounts.  When 
the  respondents,  as  the  representatives  of  A.  Toulmin,  filed  their 
bill  for  an  accoimt  against  the  respondent,  they  had  not  a  particle 
of  evidence  to  show  the  proportions  of  interest  which  each  of  the 
partners  had  in  the  concern.  The  only  evidence  on  which  their 
claim  to  two-thirds  has  been  founded,  was  furnished  by  the 
respondent,  in  an  affidavit  which  he  made  in  support  of  a  motion 
in  an  early  stage  of  the  cause.  In  that  affidavit  he  says,  ^'  It  was 
on  the  formation  of  such  copartnership,  in  the  first  instance, 
agreed  between  this  deponent  and  the  said  A.  Toulmin,  that 
upon  the  said  A.  Toulmin's  bringing  into  the  said  partnership, 
between  him  and  this  deponent,  40,000Z.  of  good  debts  which 
were  owing  to  the  late  concern,  which  was  carried  on  in  partner- 

(a)  See  8  Toange  &  C.  625.  (6)  Id.  882,  648,  and  683. 

(c)  Ante,  Vol.  IV.  p.  247. 
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ship  between  the  said  A.  Toulmin  and  Richard  Toulmin,  then  a 
lunatic,  and  which  was  for  the  purpose  of  meeting  the  claims  by 
debts  transferred  from  the  said  firm ;  and  upon  this  deponent's 
bringing  4000Z.  into  the  said  partnership  concern  between  him 
and  the  said  A.  Toulmin,  the  said  A.  Toulmin  should  be  entitled 
to  two-thirds  of  that  concern,  and  this  deponent  to  the  other 
third ;  but  the  said  A.  Toulmin  not  being  able  to  bring  40,000Z. 
of  good  debts  into  the  said  partnership  concern,  it  was  afterwards 
agreed  between  this  deponent  and  the  said  A.  Toulmin,  that  they 
should  carry  on  their  said  copartnership  ti*ade  or  business  of  navy 
agents  upon  equal  terms  as  to  profit  and  loss,  and  they  did  accord- 
ingly so  carry  on  such  trade  or  business." 

This  House  has  decided  in  the  former  appeal  that  A.  Toulmin 
brought  in  the  40,000Z.  of  good  debts,  in  the  true  sense  and 

*  359    meaning  of  the  agreement.    To  *  that  decision  the  respon- 

dent is  boxmd  to  submit,  however  aggrieved  he  may  be  by 
the  result.  But  although  the  state  of  facts  presented  to  the 
House  justified  the  conclusion  to  which  the  House  came,  there  is 
no  inconsistency  in  supposing  that  the  partners  themselves  did 
not  consider  the  terms  of  the  agreement  to  have  been  complied 
with  in  their  sense  of  its  meaning,  and  that  therefore  they  came 
to  a  new  agreement  to  carry  on  the  business  in  equal  shares  of 
profits  and  loss.  That  supposition  is  consistent  with  the  decision 
of  the  House,  with  the  state  of  the  accounts,  with  the  affidavit 
and  answer  of  the  appellant,  and  also  with  an  affidavit  made  by 
A.  Toulmin  in  the  matter  of  his  brother's  lunacy.  The  latter 
part  of  the  appellant's  affidavit  stating  the  alteration  of  the  agree- 
ment, is  as  much  entitled  to  credit  as  the  former  part,  which  states 
that  by  the  original  agreement  Mr.  Toulmin  was  to  be  interested 
in  two-thirds  of  the  business.  This  affidavit  was  made  evidence 
in  the  cause  by  the  respondents,  and  if  admissible  at  all,  it  should 
be  taken  altogether,  and  that  part  which  was  for  the  benefit  of 
the  appellant  should  be  read  for  him,  as  the  other  part  was  read 
against  him.     Boardman  v.  Jackson,  (a)  ' 

There  were  depositions  of  a  witness  named  Reynolds,  read  de 
bene  esse  at  the  hearing.  They  set  forth  a  conversation  which 
that  witness  said  he  had  with  the  appellant,  after  the  suit  had 
commenced,  to  the  effect  that  the  appellant  admitted  that  he  was 
only  entitled  to  one-third  share,  but  that  the  respondents  had 
offered  him  four-ninths,  which  he  would  accept.  These  deposi- 
tions were  properly  objected  to  as  inadmissible  by  the  rules  of 

(a)  2  BaU  &  B.  382. 
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pleading  and  evidence,  as,  the  alleged  conversation  not  being  put 
in  issue  by  the  pleadings,  the  appellant  had  no  opportunity 
of  contradicting  *  or  explaining  it.     JSdll  v.  Maltby^  (a)    *  360 
Fitzgerald  Y.  0' Flaherty.  (V) 

The  Master,  upon  the  whole  of  the  evidence  laid  before  him, 
certified  by  his  report  of  the  2d  of  July,  1835,  that  the  original 
agreement  was  afterwards  varied,  as  stated  in  the  appellant's 
affidavit,  so  that  the  partners  were  interested  in  moieties  of  the 
concern.  Some  entries  in  the  partnership  books  showed  that  the 
prices  of  wines  purchased,  and  losses  on  certain  stock  transactions, 
were  paid  out  of  the  partnership  funds,  and  debited  to  the  part- 
ners in  equal  shares ;  there  was  no  entry  showing  an  inequality 
of  shares :  all  the  accounts  and  all  the  transactions  deposed  to  by 
the  witnesses  were  consistent  with  a  partnership  in  equal  shares, 
which  is  also  the  presumption  of  law  in  the  absence  of  any  evi- 
dence to  the  contrary.  Peacock  v.  Peacock,  (c)  The  Lord  Chief 
Baron,  in  his  judgment  in  February,  1836,  (d)  allowing  the  excep- 
tions taken  to  the  Master's  report,  admitted  that  it  was  not  incon- 
sbteut  with  the  decision  of  this  House  on  the  former  appeal ;  but 
his  Lordship  was  of  opinion  that  the  balance  of  evidence  was 
against  the  equality  of  partnership.  That,  it  is  submitted,  is  an 
erroneous  opinion,  and  the  order  ought  to  be  reversed. 

The  second  order  complained  of  in  the  first  appeal  allowed 
exceptions  to  the  Master's  report  as  to  the  principle  on  which  he 
directed  the  partnership  accounts  to  be  taken.  After  the  declara- 
tion by  this  House  that  the  40,000/.  of  good  debts  had  been 
brought  into  the  concern  by  A.  Toulmin, — without,  how- 
ever, stating  when  or  how,  —  was  made  an  order  *  of  the  *  361 
Court  of  Exchequer,  the  Master  next  reported  that  though 
he  found  the  40,000Z.  had  been  brought  in,  the  agreement  had 
been  varied,  and  the  partners  became  equally  interested.  The 
Lord  Chief  Baron  dissenting  from  that  conclusion,  directed  the 
Master  to  review  and  vary  that  report,  and  the  Master  accordingly 
by  his  next  report  certified  that  the  agreement,  had  not  been 
varied.  By  a  subsequent  report,  the  Master,  considering  the 
partnership  to  be  two-thirds  to  A.  Toulmin,  and  one-third  to  the 
appellant,  as  was  declared  by  the  last  order  of  the  Court,  stated 
that  the  principle  on  which  he  proceeded  to  take  the  accounts 

(a)  6  Price,  240. 

{b)  2  Molloy,  326  ;  see  also  tiie  late  cases  of  Austin  t7.  Chambers,  and 
Attwood  V,  Small,  ante^  Vol.  VI.  pp.  38,  350,  488,  and  518. 

(c)  16  Ves.  49.  (rf)  Supra,  p.  351. 
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between  them,  as  directed  by  the  decree  of  June,  1828,  was  by 
applying  all  moneys  received  by  the  new  firm  of  Toulmin  &  Cop- 
land from  the  debtors  to  the  former  firm,  to  whom  the  new  firm 
had  made  advances,  in  discharge  of  such  advances  first,  and 
applying  the  surplus  only  in  dischaige  of  the  debts  due  by  them 
to  the  old  firm.  The  Lord  Chief  Baron,  in  allowmg  exceptions 
to  that  report,  disapproved  of  the  principle  on  which  the  Master 
proposed  to  take  the  accounts,  and  declared  that  the  converse  of 
that  principle,  independent  of  the  rule  in  Clayton* s  Case^  (a)  was 
the  proper  mode  of  taking  the  accounts,  (i)  But  his  Lordship's 
arguments  in  support  of  the  order  then  made,  —  which  is  the 
second  complained  of  in  the  fiist  appeal,  —  powerful  as  they 
unquestionably  are,  cannot  stand  against  the  evidence  contained 
in  Mr.  Toulmin's  own  affidavit,  made  in  the  lunacy  of  Richard 
Toulmin,  and  declaring  that,  in  forming  the  partnership  with  Mr. 

Copland,  it  was  agreed  between  them  that  the  advances  to 
*  362    be  made  by  them  to  the  old  customers  should  have  *  priority 

of  payment  over  the  debts  due  by  the  customers  to  the 
former  firm.  The  proceedings  in  the  matter  of  the  lunacy  did 
not  affect  Mr.  Copland,  as  to  him  they  were  res  inter  alios  acta; 
but  A.  Toulmin  was  bound  by  them.  Notwithstanding  his  affi- 
davit  in  that  cause,  and  Mr.  Copland's  concurrence  in  it,  the 
Lord  Chief  Baron  decided  against  the  agreeing  statements  of 
those  contending  parties,  on  the  ground  that  as  a  matter  was 
decided  one  way  in  R.  Toulmin's  lunacy,  another  matter  should 
be  decided  in  the  same  way  in  Toulmin  v.  Copland. 

The  affidavit  of  Mr.  Toulmin  and  the  other  evidence,  includ- 
ing the  partnership  books,  on  which  the  Master  groimded  his 
report  of  February,  1836,  proved  that  the  only  correct  mode  of 
taking  these  accounts  directed  by  the  decree  of  1828,  was,  as 
stated  by  the  Master,  that  all  sums  received  by  the  firm  of  Toul- 
min &  Copland  from  customers  and  clients  who  had  been  debtors 
of  the  firm  of  A.  &  R.  Toulmin,  and  to  whom  advances  had  been 
made  by  Toulmiu  &  Copland  in  the  ordinary  and  necessary  course 
of  their  business,  should  in  the  first  place  be  applied  towards  the 
discharge  of  such  advances  and  interest;  and  that  the  surplus 
only  should  be  applied  towards  the  discharge,  of  the  debts  due 
from  such  customers  and  clients  to  the  firm  of  A.  &  R.  Toulmin. 
It  is  alleged  that  those  who  represent  the  estate  of  Richard  Toul- 
min object  to  that  mode  of  taking  the  accounts,  insisting  that 
the  first  payments  recovered  from  customers  should  be  appro- 

(a)  1  Meriv.  572.  (h)  3  Younge  &  C.  625. 
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priated  to  the  payment  of  the  debts  to  the  old  firm.  But  no 
third  party  had  a  right  to  interfere  and  vary  the  agreement 
between  Toulmin  and  Copland.  The  order  is  manifestly  wrong 
so  far  as  it  allows  the  latter  clause  of  the  second  exception,  which 
insists  that  the  firm  of  Toulmin  &  Copland  should  be 
charged  *  with  interest  at  5L  per  cent  with  annual  rests,  *  363 
on  the  sums  appUed  by  them  in  discharge  of  their  own 
advances. 

■ 

The  second  appeal  complains  of  the  decree  of  1828,  directing 
an  inquiry  to  ascertain  the  terms  of  the  partnership  agreement, 
as  there  was  nothing  in  the  cause  to  found  such  an  inquiry  on. 
In  the  absence  of  evidence  of  contract,  the  law  presumes  that 
persons  who  enter  into  partnership  together,  are  to  be  interested 
in  equal  shares,  and  the  whole  of  the  evidence  as  to  the  nature 
of  the  partnership  agreement  was  contained  in  the  appellant's 
affidavit,  of  which  the  Court  might  judge  without  any  refer- 
ence. That  affidavit  having  been  read  in  the  cause  by  the  re- 
spondents, was  to  be  taken  against  them  as  conclusive  of  the 
terms  of  the  partnership.  The  appellant  did  not  appeal  against 
the  decree  when  it  was  pronounced,  because  he  believed  he 
should  be  able  to  satisfy  the  Master  that  the  partnership  was  in 
equal  shares ;  and  so  the  Master  found,  and  Chief  Baron  Alex- 
ander was  of  that  opinion.  If  this  House  should  entertain  any 
doubt  of  the  terms  of  the  partnership,  it  may  yet  direct  an  issue 
to  a  jury,  and  order  Mr.  Copland  to  be  examined  as  a  witness. 
That  course  was  taken  in  De  Tastet  v.  Bordenave^  (a)  Roe  v. 
Chidgeon^  and  Peacock  v.  Peacock.  These  two  cases  are  not 
reported  on  this  point. 

Mr.  Simpkinson  and  Mr.  Jacobj  for  the  respondents.  —  By  the 
decree  of  1828,  Chief  Baron  Alexander  directed  inquiries  on 
three  heads :  First,  whether  the  40,000Z.  of  good  debts  were 
brought  from  the  old  to  the  new  firm,  according  to  the  partner- 
ship agreement.  This  House  held  in  the  former  appeal  (6)  that 
the  40,000/.  were  so  brought  in,  and  reversed  the  Chief 
•  Baron's  order,  which  overruled  exceptions  to  the  Master's  *  364 
report,  finding  that  the  40,000Z.  were  not  brought  in.  The 
Master  then  proceeded  on  the  second  head  of  inquiry, — whether 
the  partnership  agreement  was  at  any  time  varied,  and  he  re- 
ported that  it  was.  Exceptions  taken  to  that  report  were  allowed 
by  the  present  Lord  Chief  Baron's  order,  which  is  the  first  order 

(a)  Jac.  516.  (h)  2  CI.  &  Fin.  681. 
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complained  of  in  the  first  appeal.  The  Master  next  proceeded 
to  the  third  head  of  inquiry  directed  by  the  decree,  namely,  as 
to  the  mode  of  taking  the  partnership  accounts,  taking  the  shares 
of  the  partnership  to  be  two-thirds  to  A.  Toulmin  and  one-third 
to  Copland.  To  the  Master's  report  on  that  point  also  excep- 
tions were  taken,  and  allowed  by  the  Lord  Chief  Baron's  order 
of  December,  1886,  which  is  the  second  order  comprised  in  the 
first  appeal.  After  that  appeal  was  set  down  for  hearing,  the 
appellant  presented  an  appeal  against  the  decree  of  1828,  with- 
out taking  any  notice  of  the  pending  appeal,  or  of  the  order  of 
the  House  on  the  first  appeal,  declaring  that  the  40,000Z.  of  good 
debts  had  been  brought  in  by  Mr.  A.  Toulmin,  in  the  true  mean- 
ing of  the  partnership  agreement ;  and  without  stating  the  several 
orders  and  proceedings  which  have  taken  place  under  the  decree, 
and  from  which  the  appellant  has  not  appealed.  This  last  appeal 
is  open  to  many  objections,  but  the  appeal  committee  allowed  it 
to  be  brought  to  a  hearing.  This  House  forbids  the  practice  of 
splitting  appeals.  Norhury  v.  Meade,  (a)  There  an  appeal  was 
brought  against  part  of  a  decree,  and  the  appellant,  having  suc- 
ceeded, then  appealed  against  the  other  part. 

[The  Lord  Chancellor. — There  the  two  appeals  were  against 

the  same  oitier ;  here  they  are  against  different  orders,  as 

*  365    in  Champemowne  v.  Brooke,  (J)    The  competency  of  *  this 

appeal  was  discussed  before  the  appeal  committee,  and 

allowed.] 

The  objections  to  it  on  the  merits  remain  yet  to  be  disposed  of. 
The  real  object  of  this  appeal  is  to  get  rid  of  the  order  of  the 
House  in  the  former  appeal,  and  to  send  for  inquiry  before  a  jury 
the  very  question  which  this  House  has  already  decided.  After 
that  decision,  that  the  40,000Z.  of  good  debts  were  brought  in  by 
A.  Toulmin  in  the  true  sense  of  the  partnership  agreement,  there 
was  no  longer  any  question  to  be  made  that  the  partnership  was 
in  thirds.  If  the  appellant  had  been  dissatisfied  with  the  in- 
quiries directed  by  the  decree,  he  ought,  before  the  inquiries  were 
completed,  to  have  asked  the  issue  which  he  now  claims.  In  that 
case  the  Court  might  have  followed  the  course  pointed  out  in 
De  Tdstet  v.  Bordenave  and  the  other  cases  that  were  referred 
to.     But  if  appeals  of  this  kind  were  encouraged,  orders  of  very 

(a)  8  Bligh,  212,  261. 

(6)  Ante^  Vol.  lU.  p.  4,  and  Vol.  IV.  p.  589. 
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ancient  date,  which  might  appear  defective,  erroneouB,  or  imper- 
fectly expressed,  would  be  brought  under  review,  although  all 
the  subsequent  proceedings  in  the  causes  in  which  such  orders 
were  pronounced  might  be  perfectly  right.  An  instance  has 
recently  occurred  in  the  case  of  The  Earl  of  Kinffston  v.  Viscount 
Lortan.  (a) 

The  inquiries  directed  by  the  decree  were  necessary  in  conse- 
quence of  the  ambiguous  and  contradictory  statements  made  by 
Copland  of  the  terms  of  the  partnership,  in  his  affidavit  and  in 
his  answer,  agreeing  only  in  this,  that  the  partnership  was  to  be 
in  two-thirds  and  one-third,  if  Toulmin  brought  in  the  40,000Z. 
This  House  has  acted  on  the  decree,  and  decided  that  Toulmin 
did  bring  in  that  amount  of  good  debts  according  to  the 
true  intent  and  meaning  *  of  the  partnership  agreement.  *  366 
Any  variation  that  the  House  might  now  make  in  the 
decree  would  be  inconsistent  with  its  former  order,  and  the  par- 
ties could  not  now  be  placed  in  the  situation  they  would  have 
been  in  if  that  order  had  hot  been  made.  Besides,  the  decree 
was  warranted  by  the  evidence  adduced  at  the  original  hearing. 
Although  the  depositions  of  Reynolds  of  the  conversation  with 
the  appellant  were  not  strictly  admissible  in  evidence,  as  not 
being  put  in  issue  by  the  bill,  they  showed  that  Copland's  answer 
to  the  bill  was  not  to  be  trusted,  and  that  inquiry  was  necessary. 

The  law  does  not  always  presume,  in  the  absence  of  agree- 
ments, that  partnerships  are  on  equal  shares :  the  rule  depends 
on  circum  tances.  In  Peacock  v.  Peacock^  (6)  the  jury  inferred 
from  the  circumstances  that  the  partnership  was  in  quarter  shares, 
three  to  the  father  and  one  to  the  son.  The  circumstances  of 
the  present  case  were  these :  A.  Toulmin  was  the  remaining 
partner  of  an  old-established  firm,  having  upwards  of  1000 
accounts  with  naval  men ;  Copland,  a  purser  in  the  navy,  with- 
out any  connection,  brings  only  4000/.  into  the  concern :  it  is 
reasonable  that  a  partnership  under  such  circumstances  would 
be  in  the  proportion  of  two  shares  to  one.  An  instance  of  it 
occurred  in  the  case  of  Robley  v.  Brooke,  (c) 

As  to  the  other  appeal  from  the  orders  of  the  27th  February 
and  17th  December,  1836,  there  was  no  case  made  by  the  appel- 
lant to  justify  the  House  in  dissenting  from  these  orders.  It  has 
been  before  decided  that  the  terms  of  the  original  agreement, 
stated  by  the  appellant  himself  to  have  been  in  thirds,  were 

(a)  Ante,  Vol.  V.  p.  269.  (6)  16  Ves.  49. 

(c)  7  Bligh,  90. 
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Strictly  complied  with,  and  there  was  no  evidence  that  the 

*  367    agreement  *  was  ever  varied  after  the  commencement  of 

the  partnership. 
From  the  mode  of  keeping  the  accounts  with  the  customers  of 
the  firm  of  Richard  &  Abraham  Toulmin,  adopted  by  the  firm  of 
Toulmin  &  Copland,  and  continued  down  to  the  death  of  A. 
Toulmin,  the  first  receipts  from  such  customers  were  applicable 
to  the  payment  of  the  balances  owing  to  the  firm  of  R.  &  A. 
Toulmin.  The  advances  made  to  such  customers  were  in  fact 
(except  to  the  extent  of  so  much,  if  any,  of  the  4000Z.  capital 
brought  in  by  the  appellant,  as  might  be  applied  to  that  purpose) 
made  by  the  firm  of  Toulmin  &  Copland,  out  of  the  assets  of  the 
firm  of  R.  &  A.  Toulmin.  And  the  balances,  owing  to  the  firm 
of  R.  &  A.  Toulmin,  and  adopted  by  the  firm  of  Toulmin  & 
Copland,  cannot  be  recovered  by  the  representatives  of  R.  &  A. 
Toulmin,  in  consequence  of  the  mode  of  dealing  with  them  by 
the  firm  of  Toulmin  &  Copland;  and  all  remedies  to  recover 
them  are  barred  by  lapse  of  time.  The  decision  in  the  lunacy  on 
the  question  was,  in  fact,  a  decision  as  binding  upon  the  appellant 
as  upon  Abraham  Toulmin. 

The  Lord  Chancellor.  —  The  questions  raised  in  these  ap- 
peals depend  on  circumstances  so  numerous  and  various,  that  it 
will  be  necessary  to  take  time  to  consider  them  before  we  can 
give  judgment. 

June  1,  1S40. 

The  Lord  Chancellor.  —  My  Lords,  this  case  came  before 

your  Lordships  on  two  appeals ;  the  first  is  from  certain  orders  of 

the  Court  of  Exchequer :  after  that  appeal  was  presented,  the 

second  was  brought,  complaining  of  the  original  decree  in  the 

cause,  pronounced  so  long  ago  as  the  12th  of  June,  1828. 

*  368       *  I  propose  to  consider  this  second  appeal  first,  as  it 

relates  to  the  earlier  stage  of  the  cause ;  and  if  your  Lord- 
ships should  be  of  opinion  that  the  original  decree  was  wrong,  it 
necessarily  follows  that  all  the  subsequent  proceedings  will  fall 
with  it.  That  decree  merely  contained  a  reference  to  the  Master 
to  inquire,  first,  whether  one  of  the  partners  of  the  firm,  A. 
Toulmin,  brought  into  the  partnership  of  Toulmin  &  Copland 
40,000{.  good  debts  due  to  the  former  partnership,  according  to 
the  true  intent  and  meaning  of  the  agreement,  stated  in  a  certain 
affidavit  of  the  appellant ;  and,  secondly,  whether  such  agree- 
ment was  at  any  time  varied.  Under  that  reference  the  Master 
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made  a  report  on  the  26th  of  May,  1830,  in  which  he  negatived 
the  fact  first  inquired  into.  The  accuracy  of  that  finding  was 
questioned  by  exceptions  taken,  which  were  heard  in  December, 
1830,  and  were  overruled.  The  result,  therefore,  of  the  decision 
of  the  Court  of  Exchequer  upon  that  subject  was  to  negative 
the  proposition  that  40,000Z.  good  debts  had  been  brought  into 
the  concern  of  Toulmin  &  Copland.  That  decision  became  the 
subject  of  appeal  to  this  House,  and  by  an  order  of  this  House, 
of  May,  1834,  the  decision  was  reversed,  and  the  exceptions 
taken  to  the  report  were  allowed,  (a)  It  therefore  became  estab- 
lished, by  an  authority  which  could  no  longer  be  questioned  any 
where,  that  A.  Toulmin  had  brought  into  the  concern  40,0002. 
of  good  debts,  and  he  had  therefore  to  that  extent  performed  the 
contract  which  he  had  entered  into  with  his  partner  Copland. 

The  parties  went  on,  and  in  July,  1835,  there  was  a  report  on 
the  second  part  of  the  inquiry,  by  which  the  Master  found 
tiie  agreement  had  been  varied.  *  That  finding  also  be-  *  369 
came  matter  of  question  before  the  Court  of  Exchequer 
on  exceptions  to  that  report ;  and  by  an  order  made  in  the  year 
1836,  the  exceptions  were  allowed.  The  Court  of  Exchequer 
in  that  instance,  therefore,  established  the  fact  that  the  original 
agreement  had  not  been  varied  by  any  subsequent  agreement 
between  the  parties. 

Various  proceedings  followed  in  the  cause,  until  at  last,  in  the 
year  1837,  nine  years  and  a  half  after  the  original  decree  had 
been  made,  the  appellant  thought  it  expedient  to  appeal  against 
that  decree,  to  which  appeal  I  am  now  confining  my  observations. 
That  decree  directed  mere  inquiry.  It  may  be  undoubtedly  true 
that  a  decree  ought  not  to  contain  a  mere  inquiry,  and  that  there 
was  either  no  ground  for  the  inquiry,  or  that  some  other  mode  of 
inquiry  ought  to  have  been  adopted ;  but  it  will  require  a  very 
strong  case,  where  all  the  objects  of  the  decree  have  been 
exhausted,  —  where  the  decree  adjudicates  no  right,  establishes 
no  fact,  but  is  merely  an  act  of  l^e  Court  by  which  the  Court 
desires  that  further  information  may  be  obtained,  —  it  will  require 
a  strong  case  to  induce  your  Lordships  to  reverse  a  decree  made 
merely  for  tiie  purpose  of  ascertaining  the  fact  in  order  to  enable 
the  Court  with  more  certainty  to  adjudicate  between  the  parties. 
Now,  it  appears  that  the  answer  which  the  appellant  put  in  to  the 
respondent's  bill  stated  the  contract  to  have  been,  that  if  A. 
Toulmin  brought  in  40,0002.  of  good  debts,  then  the  partnership 

id)  Ante,  Vol.  U.  p.  681. 
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between  them  should  be  in  thirds  ;  Toulmin  being  in  that  case  to 
have  two-thirds,  and  Copland  to  have  one-third.  We  have  now 
the  fact,  by  the  judgment  of  this  House,  that  those  40,000Z.  were 

brought  in,  and  that  Toulmin  therefore  did  perform  his 
*  870   part  of  the  contract.     We  have,  therefore,  *  according  to 

the  answer,  a  statement  of  the  partnership  terms ;  the 
answer  denying  the  fact  of  the  40,000i.  having  been  brought  in ; 
but  that  fact  being  established,  the  case  stated  by  the  answer  is 
that  in  an  event,  now  proved  to  have  existed,  the  parties  w^ere 
to  divide  the  profits  in  thirds.  The  present  contest,  on  the  part 
of  Mr.  Copland,  is,  that  the  ultimate  agreement  between  the 
parties  was,  that  the  partnership  profits  were  to  be  divided  in 
moieties.  The  affidavit  referred  to  in  the  decree  is  an  affidavit 
in  which  it  is  stated  that,  upon  failure  of  A.  Toulmin  to  bring  in 
40,000^.,  a  new  agreement  was  made.  It  states  the  original  agree- 
ment, namely,  that  the  parties  were  to  divide  in  thirds,  if  40,000i. 
were  brought  in,  the  same  as  the  answer ;  but  the  affidavit  goes 
on  to  say,  that  A.  Toulmin  having  failed  in  bringing  in  40,000?., 
the  parties  afterwards  agreed  to  divide  the  profits  in  moieties. 
Now,  inasmuch  as  it  has  been  estat)lished  by  the  judgment  of  this 
House  that  the  40,000Z.  were  brought  in,  according  to  the  true 
intent  and  meaning  of  the  contract,  that  event  never  occurred 
upon  which,  according  to  the  affidavit,  the  parties  entered  into  a 
new  contract ;  the  affidavit  stating  that  it  was  on  failure,  that  is, 
on  an  event  which  never  took  place,  that  the  new  contract  was 
entered  into  between  the  parties. 

My  Lords,  it  was  said  that  this  affidavit  must  be  taken  alto- 
gether ;  that  is  to  say,  if  it  is  used  for  the  purpose  of  showing 
what  the  original  contract  was  (namely,  that  there  should  be  a 
division  into  thirds  if  the  40,000Z.  were  brought  in),  it  must  be 
taken  together,  and  therefore  you  are  bound  to  take  that  part  of 
the  statement  which  states  the  nf  w  contract.     It  is  quite  certain 

that  it  must  be  taken  together,  but  it  does  not  follow 
*  371    because  it  must  be  taken  together,  *  that  every  part  of 

it  is  conclusive  of  the  fact  of  which  it  is  evidence,  and 
the  Court  therefore  required  further  information,  and  directed  the 
Master  to  exhaust  the  first  inquiry  as  to  the  payment  in  of  the 
40,0002.,  and  then  directed  him  to  inquire  whether  there  had  been 
any  subsequent  contract  entered  into  between  the  parties.  That 
inquiry  refers  to  the  other  appeal ;  I  need  not  advert  to  it  further 
than  to  state  that  the  party  now  appealing  having  exhausted  the 
subject-matters  of  inquiry,  and  having,  in  my  opinion,  failed  in 
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both,  he  then  complains  of  the  Court  having  inquired  into  these 
facts  at  all. 

Mj  Lords,  I  think  that  extreme  case  does  not  occur  here,  in 
which  your  Lordships  would  be  disposed  to  disturb  a  decree 
merely  directing  inquiries,  after  the  lapse  of  time  which  has  taken 
place,  and  after  the  proceedings  which  the  parties  themselves 
have  followed  up  in  consequence  of  the  inquiries  directed  by  that 
decree ;  but  if  it  were  not  for  that  time,  and  if  your  Lordships 
were  called  upon  to  exercise  an  opinion  upon  the  original  decree 
immediately  after  it  was  pronounced,  I  should  say  this  is  a  case 
of  all  others  in  which  it  was  the  bounden  duty  of  the  Court 
farther  to  inquire  of  the  facts,  because  the  answer  sets  up  the 
defence.  I  know  that  the  answer  was  not  read,  but  the  Court 
and  both  parties  are  entitled  to  look  to  the  answer  to  see  what  is 
the  nature  of  the  defence  set  up.  The  defendant  (now  appel- 
lant) sets  up  a  defence  depending  upon  certain  facts,  upon  which 
there  was  much  dispute  at  the  hearing ;  it  was  impossible  for  the 
Court  to  come  to  any  satisfactory  conclusion  upon  the  facts  so 
stated.  The  Court  adopts  one  or  other  mode  of  ascertaining  the 
facta,  which  are  not  at  that  moment  before  it  in  a  way  to  enable 
it  to  dispose  of  the  case.  It  might  have  directed  an  issue : 
that  is  one  of  the  *  arguments,  that  there  ought  to  have  *  372 
been  an  issue.  There  might  have  been  an  issue,  or  it  was 
competent  to  the  Court  to  direct  an  inquiry.  The  Court  directed 
an  inquiry,  and  no  complaint  was  made  of  the  inquiry  directed 
until  aU  the  subject-matter  had  been  exhausted,  and  the  party 
now  complaining  had  failed  in  establishing  the  facts  in  his  favour. 
I  think  this  House  will  not  listen  to  a  complaint,  under  the  cir- 
cumstances of  this  case,  of  a  decree  merely  directing  an  inquiry, 
after  all  that  has  taken  place,  and  I  think  the  inquiry  itself  was 
perfectly  proper;  and  upon  both  grounds,  therefore,  that  appeal, 
that  is,  the  appeal  against  the  original  decree,  has  no  foundation 
to  rest  on,  and  therefore  must  be  dismissed,  with  costs. 

The  other  appeal,  the  first  in  point  of  date,  that  is,  the  first 
presented)  though  relating  to  a  subsequent  part  of  the  case,  com- 
plains of  two  orders ;  first,  of  the  order  of  the  27th  of  February, 
1836,  by  which  exceptions  were  allowed  to  the  report  of  the  2d 
of  July,  1836 ;  —  now,  the  effect  of  allowing  those  exceptions 
was  to  decide  that  there  had  been  no  alteration  in  the  agreement 
after  the  commencement  of  the  partnership ;  secondly,  of  another 
order  of  the  17th  of  December,  1836,  which  allowed  the  second 
exception  taken  to  the  report  of  the  15th  of  February,  1836,  by 
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which  the  Master  had  reported  that  all  sums  received  by  Toulmin 
&  Copland  from  their  customers  ought  to  be  applied  in  repaying 
the  advances  of  the  firm,  and  the  surplus  only  applied  in  pay- 
ment of  the  debts  due  to  the  former  firm.  The  eflFect,  therefore, 
of  this  order  was  to  establish  the  converse  of  that  proposition  as 
to  the  rule  to  be  followed  in  taking  the  accounts. 

As  to  the  order  of  the  27th  of  Febmary,  1836,  it  is  to  be 

*  373    observed  that  Copland's  affidavit  rested  altogether  *  upon 

the  new  agreement  having  been  made  on  the  assumption 
that  the  40,000Z.  good  debts  had  not  been  brought  into  the  con- 
cern by  A.  Toulmin.  But  this  House  having  decided  that  such 
assumption  was  unfounded,  the  very  ground  on  which  the  sup- 
posed existence  of  such  new  agreement  rested  failed ;  and  after 
a  careful  examination  of  the  evidence,  I  think  there  is  no  proof  of 
any  such  new  agreement.  I  lay  aside  all  evidence  of  declaration 
and  admission  imputed  to  A.  Toulmin  or  Mr.  Copland,  which 
are  not  stated  in  the  pleadings,  and  which  there  was  not  there- 
fore any  opportunity  of  explaining  or  disproving.  And  in  the 
absence  of  all  direct  evidence  on  the  subject,  either  verbal  or  in 
writing,  it  can  only  be  ascertained  by  reference  to  the  evidence 
furnished  by  the  very  books  themselves.  The  books  do  not  con- 
tain any  division  of  profits.  And  here  I  may  observe,  that  a 
supposed  new  contract,  according  to  the  proposition  of  the  appel- 
lant, must  take  place  at  some  subsequent  period.  Now  there  is 
a  total  absence  of  any  trace  in  the  books  of  any  altered  mode  of 
keeping  the  accounts.  If  the  parties  had  been  originally  con- 
nected together  according  to  a  certain  agreement  as  to  the  divis- 
ion of  profits,  and  at  a  subsequent  period  had  i^reed  to  adopt  a 
different  mode  of  dividing  the  profits,  it  is  hardly  to  be  supposed 
that  the  accounts  would  have  gone  on  and  been  found  to  have 
been  kept  during  the  whole  of  that  period  in  the  same  manner,  if 
that  altered  contract  had  taken  place  between  the  parties.  The 
books  are  imiform,  following  the  same  system  from  the  beginning 
to  the  end,  and  no  alteration  is  to  be  found  in  the  keeping  of  the 
accounts  at  any  alleged  period  when  the  new  contract  is  supposed 
to  have  been  entered  into. 

The  books  do  not  contain  any  division  of  the  profit  and 

*  374   loss  as  to  the  general  business  between  the  parties,  *  and 

so  far  they  afford  no  evidence  of  any  new  contract.     But 

as  to  the  particular  items,  they  do  show  that  certain  expenses  and 

losses  were  chained  equally  to  the  partners,  that  is,  as  to  certain 

losses  in  the  purchasing  and  selling  of  stock  in  the  public  funds, 
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and  that  certain  wines  purchased  by  the  firm  were  divided  equally 
between  the  partners.  But  to  this  it  is  answered,  that  these  pur- 
chases and  sales  of  stock  were  not  on  the  partnership  account, 
but  that  they  were  speculations  of  the  two  partners  as  individ- 
uals, and  that  the  losses  were  therefore  properly  charged  in  moie- 
ties to  each  of  the  two ;  and  such  appears  to  me  to  be  probably 
the  true  solution ;  for  if  they  were,  in  fact,  partnership  transac- 
tions, why  were  they  kept  separate  from  the  other  transactions 
of  the  finn,  and  why  were  the  results  carried  to  the  account  of 
each  partner,  when  no  such  course  was  followed  as  to  any  of  the 
other  partnership  transactions  ?  It  may  also  be  observed,  that  if 
the  parties  were  to  bear  the  result  of  all  the  transactions  in 
moieties,  why  were  the  losses  on  these  stock  transactions  to  be 
carried  separately  to  the  account  of  each  partner  ?  But  if  they 
were  to  bear  these  losses  in  moieties,  and  the  result  of  the  general 
business  of  the  partnership  in  thirds,  there  was  an  obvious  pro- 
priety in  separating  the  results  of  these  adventures  from  those  of 
the  general  business.  As  to  the  wine  which  was  divided  between 
the  parties,  the  answer  given  was,  that  that  was  so  divided  to 
meet  the  expenditure  of  entertaining  the  customers  of  the  firm ; 
and  there  seems  some  probability  for  this  supposition.  The 
reference  in  the  accounts  to  the  house  expenses  leads  to  this  con- 
clusion, and  if  any  use  could  have  been  made  of  it  for  the  pur- 
pose of  showing  a  general  division  of  profits  in  moieties,  it  would 
have  been  necessary  to  have  shown  that  the  same  mode  of 
division  *  applied  to  all  similar  purchases,  which  does  not  *  875 
appear  to  be  the  case.  The  evidence,  therefore,  of  a  new 
agreement  to  divide  the  profits  equally,  in  my  opinion,  whoUy 
fails,  and  the  order  of  the  27th  of  February,  1836,  appears  to  me 
to  be  correct,  and  that  the  exceptions  to  the  report  of  the  2d  of 
July,  1835,  were  properly  allowed. 

As  to  the  order  of  the  17th  of  December,  1836,  it  establishes  a 
rule  for  taking  the  accounts  consistent  with  the  ordinary  course 
of  business,  and  which  the  law  assumes  to  be  the  course  to  be 
followed,  unless  there  be  proof  of  a  contrary  course  agreed  on 
between  the  parties.  Certain  debts  due  from  the  customers  of 
the  house  to  the  former  firm  of  Richard  &  Abraham  Toulmin 
were,  by  agreement  between  A.  Toulmin  &  Copland,  upon  the 
formation  of  the  partnership  between  them,  transferred  into  the 
books  of  the  new  firm  of  Toulmin  &  Copland,  and  the  transac- 
tions with  such  customers  continued  as  before ;  moneys  were 
received  on  their  account,  and  advances  were  made  to  them,  or 
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payments  made  on  their  account,  without  a  distinct  appropriation 
by  the  customers  paying  the  money ;  at  least  that  is  the  general 
course  of  business ;  in  some  particular  instances  there  seems  to 
be  a  particular  appropriation,  but  generally  without  any  appro- 
priation by  the  customers  paying  the  money,  or  any  agreement 
between  the  parties  prescribing  a  different  course  of  appropriat- 
ing the  moneys  so  received  to  the  earlier  debts.  What,  then,  is 
the  proof  that  there  was  any  such  agreement  ?  And  here,  again, 
I  must  lay  aside  all  declarations  imputed  to  A.  Toulmin,  which 
are  not  stated  in  the  pleadings.  In  the  accounts  of  the  custom- 
ers, the  old  and  new  debts  constitute  one  account,  and  the  bal- 
ance struck  is  the  result  of  the  pending  account ;  but  it  is 
*376  said,  that  in  certain  proceedings  *  between  A.  Toulmin 
and  the  estate  of  his  fonner  partner,  who  had  become  a 
lunatic,  he  had  represented  that  the  moneys  so  subsequently 
received  were  to  be  first  applied  in  repajdng  the  subsequent 
advances  ;  but  it  will  be  found  by  the  objection  and  exception  of 
A.  Toulmin,  in  the  matter  of  the  lunacy,  that  he  endeavoured  to 
support  this  proposition,  —  although  in  the  affidavit  he  states  the 
contract,  yet  when  he  brought  the  matter  before  the  Court  he 
endeavoured  to  support  the  proposition  on  the  ground  of  the 
custom  of  the  trade,  as  applicable  to  that  particular  business, 
and  not  of  any  special  contract  for  that  purpose.  But  the  decis- 
ion of  Lord  Eldon  (a)  negatived  any  such  contract,  or  any  such 
custom,  by  deciding  that  as  between  those  two  branches  of  the 
firm,  —  no  doubt  A:  Toulmin  being  the  nominal  party  as  between 
himself  and  the  estate  of  his  late  partner,  yet  there  was  abun- 
dant to  show  that  Copland  was  a  party  and  privy  to  the  proceed- 
ings then  carried  on,  —  Lord  Eldon  decided,  upon  the  evidence 
in  that  case,  that  the  moneys  received  were  to  be  applied  in  pay- 
ment of  the  older  debts.  He  therefore  negatived  the  two  grounds 
set  up  for  a  contrary  proposition,  namely,  that  either  by  tJie  cus- 
tom of  the  trade  or  contract  it  was  to  be  applied  first  in  payment 
of  the  advances  by  the  subsequent  firm.  I  think,  therefore,  there 
is  no  proof  of  any  special  contract  or  any  particular  custom  of 
the  trade  to  support  the  proposition  contended  for  by  the  appel- 
lant, and  the  general  rule  of  law  is  against  it.  So  far,  therefore, 
I  think  the  order  of  the  17th  of  December,  1836,  is  correct.  ^ 
That  order,  however,  allows  the  second  exception,  with 
*  377    an  exception  which  I  think  very  proper,  but  which  *  is  not 

(a)  Ex  parte  Toulmin,  Devaynes  v.  Noble,  3  Meriv.  598,  n. 
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here  in  question,  (a)  It,  therefore,  allowed  that  part  of  the 
second  exception,  which  asserted  "that  the  firm  of  Toulmin 
&  Copland,  as  between  them  and  A.  Toulmin,  should  be  charged 
with  the  sums  firstly  applied,  and  with  interest  thereon  from  the 
times  when  they  were  respectively  received  to  the  4th  of  January, 
1819,  at  the  rate  of  five  per  cent  per  annum,  with  annual  rests." 
The  Master,  by  the  report  to  which  this  exception  was  taken, 
after  stating  his  opinion  as  to  the  manner  in  which  he  conceived 
the  moneys  received  ought  to  be  applied,  stated  that  he  had  for- 
borne to  take  the  account  until  this  point  was  decided.  Now, 
the  part  of  the  exception  to  which  I  refer  does  not  relate  to 
the  question  of  the  manner  of  applying  the  moneys  received  as 
raised  by  the  report,  but  to  the  manner  of  taking  the  account^ 
consequential,  indeed,  perhaps  on  the  decision  of  the  first  point, 
but  which  was  not  directly  raised  by  it,  an  account  which  the 
Master  has  stated  he  had  forborne  to  take.  It  is  impossible, 
therefore,  to  say  that  the  Master,  if  he  was  right  in  making  a 
separate  report  at  all,  as  to  the  mode  of  applying  the  receipts, 
ought  to  have  reported  in  the  terms  of  the  latter  part  of  the 
second  exception  to  which  I  have  alluded.  I  by  no  means  wish 
to  be  understood  as  expressing  any  opinion  against  the  proposi- 
tion 80  raised  ;  but  before  the  account  is  taken,  and  without  some 
more  information  as  to  the  fact,  I  think  it  would  not  be  safe  for 
this  House,  d  priori^  to  lay  down  that  or  any  other  proposition 
beyond  what  is  necessary  to  decide  the  question  raised  by  the 
report,  and  I  have  before  said,  that  it  is  not  regular,  by  an  excep- 
tion, to  raise  a  proposition  foreign  to  the  subject-matter 
of  the  report  excepted  to.  I  think,  *  therefore,  that  there  *  378 
should  be  a  variation  of  the  order  of  the  17th  of  Decem- 
ber, 1836,  so  as  to  make  it  allow  the  second  exception,  except 
that  concluding  part  of  it  to  which  I  have  alluded ;  not  for  the 
purpose  of  expressing  any  opinion  against  the .  proposition  so 
raised,  but  because  I  think  it  was  not  regular  to  express  any 
opinion  in  that  state  of  the  case  and  on  that  exception  to  such  a 
report. 

I  have  had  some  doubt  whether  this  alteration  in  the  order 
ought  to  protect  the  appellant  from  the  payment  of  the  cost^  of 
the  appeal.  This  objection  to  the  order  is  not  put  forward  as  a 
ground  of  appeal  in  the  printed  case,  but  it  was  insisted  on  at 
the  bar,  and  I  think  it  is  of  some  importance.     On  the  whole, 

(a)  Vide  ante,  p.  357. 
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therefore,  I  think  that  the  appellant  should  pay  the  costs  of  the 
second  appeal,  and  of  so  much  of  the  first  appeal  as  complains  of 
the  order  of  the  27th  of  February,  1886,  and  that  each .  party 
should  bear  their  own  costs  of  the  remaining  part  of  the  first 
appeal. 

[It  was  accordingly  ordered  that  the  appeal  against  the  decree 
(the  second  appeal)  be  dismissed,  and  that  the  decree  be  affirmed, 
with  costs  to  be  paid  by  appellant. 

And  as  to  the  first  appeal,  it  was  ordered,  that  the  order  of  the 
27th  of  February,  1836,  be  affirmed,  and  that  the  order  of  the 
17th  of  December,  1836,  also  be  affirmed,  except  so  far  as  that 
order  allowed  that  part  of  the  second  exception  which  asserts 
"  that  the  firm  of  Toulmin  &  Copland,  as  between  them  and  A. 
Toulmin,  should  be  charged  with  the  sums  so  firstly  applied,  and 
interest  thereon  from  the  times  when  the  same  were  respectively 

received,  to  the  4th  of  January,  1819,  at  the  rate  of  51. 
♦879    per  cent  per  annum,  *with  annual  rests,"  which  part  of 

the  said  exception  is  overruled,  but  without  prejudice  U> 
any  future  question  as  to  charging  such  sums  and  interest.  And 
it  is  further  ordered  that  the  appellant  pay  the  respondent  the 
costs  of  so  much  of  the  said  appeal  as  complains  of  the  said 
order  of  the  27th  of  February,  1836,  and  that  each  party  pa}^  his 
own  costs  with  reference  to  the  remaining  part  of  the  said  appeal ; 
and  it  is  further  ordered  tliat,  with  this  variation,  the  cause  be 
remitted  to  the  Court  of  Exchequer]. 
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1S38. 

John  Galwey Plaintiff  in  Error. 

Godfrey  Thomas  Baker Defendant  in  Error. 

Leaaej  Covenants  in.     Timber  Trees.    Practice. 

A  clause  in  an  indenture  of  lease  reserving,  out  of  the  demise^  to  the  lessor 
'*  all  wood  and  underwood,  timber  and  timber-trees,  standing,  growing,  or 
being  thereon,  or  at  any  time  thereafter  to  stand  or  grow  thereon,  with 
full  and  free  liberty  of  ingress  and  egress  to  take  and  carry  away  the 
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same,"  applies  only  to  trees  standing  when  the  lease  was  granted,  and  not 
to  those  afterwards  planted  by  the  tenant.  Its  operation  is  so  restricted  by 
the  23  &  24  Geo.  3,  c.  39. ^ 
Quare  —  Whether  a  judgment  given  hy  the  Court  of  Queen's  Bench  in  Ire- 
land, on  a  bill  of  exceptions  tendered  to  the  charge  of  a  Judge  of  that 
Court  in  an  action  brought  and  tried  in  that  Court,  is  not  in  itself  irregu- 
lar and  erroneous? 

March  13,  15,  1838.     July  28,  1840. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of 
Exchequer  Chamber  in  Ireland.  John  and  Edward  Galwey, 
being  seised  in  fee  of  and  in  the  lands  of  Lota,  and  the  dwelling- 
house  thereon,  by  indentures  of  lease  and  release,  dated  the  28th 
and  29th  of  October,  1789,  demised  unto  Sir  Richard  Kellett, 
knight,  the  said  dwelling-house  and  lands  of  Lota,  to  hold  the 
same  unto  the  said  Sir  Richard  Kellett  and  his  heirs  for  the 
term  of  three  lives  therein  *  named,  with  convenants  for  *  380 
perpetual  renewal,  reserving  a  certain  rent  therein  men- 
tioned. 

The  indenture  of  release  contained  a  clause  in  the  words  fol- 
lowing ;  viz.,  "  Saving  and  always  reserving  out  of  the  said 
demise  unto  the  said  John  Galwey  and  Edward  Galwey,  and  to 
the  person  or  persons  who  shall  from  time  to  time  be  entitled  to 
the  reversion  in  said  lands,  all  mines,  minerals,  and  royalties  hap- 
pening or  being  thereon,  and  also  all  wood  and  underwood,  tim- 
ber and  timber-trees,  standing,  growing,  or  being  thereon,  or  at 
any  time  thereafter  to  stand  or  grow  thereon,  with  full  and  free 
liberty  of  ingress  and  egress  to  take  and  carry  away  the  same." 

John  Galwey,  the  plaintiff,  had  since  become  seised  of  the 
reversion  in  fee  of  the  said  premises,  subject  to  the  demise  for 
the  term  of  lives,  which  term  is  still  subsisting. 

Some  time  after  the  execution  of  the  indentures,  one  William 
Massey  Baker  became  seised  of  the  estate  and  interest  of  Sir 
Richard  Kellett  in  a  part  of  the  demised  premises,  by  assignment, 
and  planted  divers  timber-trees  thereon,  and  duly  registered  the 
same  pursuant  to  the  provisions  of  the  Irish  statute  of  23  &  24 
Geo.  3,  c.  39,  (a)  and  shortly  after  died,  leaving  Godfrey  Thomas 
Baker,  the  defendant,  his  heir,  who  thereupon  became  seised  of 
the  premises  so  assigned  as  aforesaid  for  lives  renewable  for  ever ; 
the  reversion  in  fee  belonging  to  the  plaintiff.  The  defendant 
cut  down  and  sold  certain  of  the  trees  (of  the  value  of  IZ.)  which 

(a)  See  post,  382. 

1  See  Earl  of  Mountcashell  v.  Viscount  O'Neil,  5  H.  L.  Cas.  037. 
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had  been  planted  and  registered  by  William  Massey  Baker,  where- 
upon the  plaintiff,  in  Hilary  term,  1835,  brought  an  action  of 
trover  in  the  Court  of  King's  Bench  in  Ireland  to  recover 
*381  the  value  of  the  said  trees,  and  the  defendant  *  having 
pleaded  the  general  issue,  the  action  came  on  to  be  tried 
on  the  2l8t  day  of  March,  1835,  at  the  assizes  for  the  county  of 
the  city  of  Cork,  before  Richard  Wilson  Greene,  Esquire,  one  of 
his  Majesty's  Serjeants  at  Law;  and  the  several  matters  and 
things  herein  before  stated  having  been  proved  or  admitted,  the 
counsel  for  the  plaintiff  contended  that  the  clause  in  the  indent- 
ure of  the  29th  day  of  October,  1789,  reserved  to  the  reversioner 
the  property  in  all  trees  at  any  time  growing  upon  the  demised 
premises :  but  the  counsel  for  the  defendant  contended  that,  not- 
withstanding that  clause,  all-timber  trees  planted  after  the  execu- 
tion of  the  indenture  were,  under  the  provisions  of  the  5  & 
*  382    6  Geo.  3,  c.  17,  (a)  and  23  &  24  Geo.  3,  *  c.  39,  (6)  the 

(a)  Entitled,  **  An  Act  for  encouraging  the  planting  of  timber  trees,"  by 
which  it  is  recited  that,  *^  whereas  the  distress  this  kingdom  must  soon  be  in 
for  want  of  timber  is  most  obvious  :  and  whereas  it  is  equal  to  inheritors 
whether  tenants  do  not  plant  or  have  a  property  in  what  they  plant ;  "  and 
then  enacted,  **  that  from  and  after  the  first  day  of  September  one  thousand 
seven  hundred  and  sixty-six,  tenants  for  lives  renewable  for  ever,  paying  the 
rents  and  performing  the  other  covenants  in  their  leases,  shall  not  be  impeach- 
able of  waste  in  timber- trees  or  woods  which  they  shall  hereafter  plant,  any 
covenant  in  leases  or  settlements  heretofore  made,  law  or  usage  to  the  con- 
trary notwithstanding. 

**  2.  Be  it  enacted,  that  if  from  the  time  aforesaid  any  tenant  for  life  or 
lives,  by  settlement,  dower,  courtesy,  jointure,  lease,  or  any  office,  civil,  mili- 
tary, or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for  years  exceeding 
twelve  years  unexpired,  shall  plant  sally,  ozier,  or  willows,  the  sole  property 
of  such  shall,  during  the  continuance  of  the  term,  vest  in  the  tenant,  and  he 


(b)  Entitled,  **  An  Act  to  amend  the  laws  for  the  encouragement  of  plant- 
ing timber-trees  ;"  which,  after  reciting  that,  *^  whereas  the  laws  for  the 
encouragement  of  tenants  to  plant  timber-trees  have  proved  ineffectual," 
enacted,  **  that  from  and  after  the  passing  of  this  Act  any  tenant  for  life  or 
lives,  by  settlement,  dower,  courtesy,  jointure,  lease,  or  office,  civil,  military, 
or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for  years  exceeding  four- 
teen years  imexpired,  who  shall  plant  or  cause  to  be  planted  any  timber-trees 
of  oak,  QAhj  elm,  beech,  fir,  alder,  or  any  other  trees,  shall  be  entitled  to  cut, 
fell,  and  dispose  of  the  same  or  any  part  of  the  same,  at  any  time  during  the 
term  :  provided  always,  that  any  tenant  so  planting  or  causing  to  be  planted 
shall,  within  twelve  calendar  months  after  such  planting,  lodge  with  the  clerk 
of  the  peace  of  the  county  or  coimty  of  a  city  where  such  plantation  shall  be 
made,  an  affidavit,  sworn  before  some  justice  of  the  peace  of  the  said  county, 
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property  of  the  tenant  who  planted  them,  and  did  not 
belong  to  the  reversioner,  and  submitted  *  to  the  learned    *  883 

may  cut  and  fell  the  same,  under  the  restrictions  herein  after  mentioned;  and 
if  such  tenant  shall  plant  any  timher-trees  of  oak,  ash,  elm,  firs,  pine,  walnut, 
chestnut,  horse-chestnut,  quicken  or  wild  ash,  alder,  poplar,  or  other  timher- 
trees,  such  tenant  during  the  term  shall  he  entitled  to  a  house-hote,  plough- 
bote,  cart-hote,  and  car-hote  of  such  trees  hy  him  planted  ;  and  at  the  expira- 
tion of  the  term,  or  where  such  trees  shall  have  attained  maturity,  which  shall 
first  happen,  shall  he  entitled  to  the  said  trees,  or  the  value  of  them,  accord- 
mg  to  the  directions  herein  after  mentioned,  any  covenant  heretofore  made, 
law  or  usage  to  the  contrary  notwithstanding. 

"  Provided  always,  that  each  person  so  planting  shall,  within  six  months 
next  after  such  planting,  lodge  with  the  clerk  of  the  peace  of  the  county  where 
such  plantation  is  made,  a  certificate  under  the  hand  of  the  tenant,  contain- 
ing the  number  and  kind  of  the  trees  planted,  their  height  and  years'  growth 
at  the  time  of  planting,  and  a  clear  description  of  the  places  and  manner 
wherein  they  shall  be  planted ;  which  certificate  shall  be  kept  on  a  separate 
file  among  tiie  records  of  the  coimty,  and  entered  in  an  alphabetical  book  by 
the  denomination  of  the  land  in  the  said  county ;  and  such  certificate,  or  a 
copy  thereof  attested  by  the  acting  clerk  of  the  peace,  shall  be  evidence  of 
notice  of  such  plantation  in  all  courts  ;  to  which  book  and  certificate  all  per- 
sons may  resort  during  each  quarter  sessions  to  be  held  for  such  county,  with- 
out any  fee." 

reciting  the  number  and  kind  of  the  trees  planted,  and  the  name  of  the  lands, 
uk  form  following."    23  &  24  Geo.  3,  c.  39,  §  6. 

fiy  sect.  7,  it  was  enacted  that  **  any  tenant  may  sell  his  or  her  right,  titie, 
and  property  in  said  trees  or  coppices,  or  any  part  of  the  same,  to  any  person 
under  whom  he  or  she  may  derive  mediately  or  immediately,  and  that  the  per- 
son so  purchasing  may  have-all  the  rights,  titles,  and  properties,  and  privileges 
therein  which  are,  or  by  this  Act  shall  be,  secured  to  the  said  tenant." 

By  sect.  8,  it  was  provided  **  that  no  sale  or  transfer  of  the  same  shall  be 
deemed  good  in  law,  unless  and  until  the  same  shall  be  done  in  writing,  and 
an  attested  copy  of  such  writing  lodged  with  the  clerk  of  the  peace,"  who 
shall  register  the  same  :  *'  and  if  the  head  or  principal  landlord  shall  so  pur- 
chase the  said  trees  or  coppices  from  an  undertenant  having  a  right  to  sell 
the  same,  then  from  and  after  the  registry  of  the  sale  as  aforesaid,  the  said 
trees  shall  belong  to  the  landlord,  notwithstanding  any  intermediate  term  that 
may  exist  between  the  term  of  the  said  tenant  and  the  estate  of  the  said  land- 
lord." 

By  sect.  12,  it  was  declared  that  the  surrender  of  a  lease  for  the  purpose 
of  taking  a  new  one  should  not  be  considered  an  expiration  of  the  term  so  far 
as  regarded  that  Act,  but  that  every  renewal  should  be  considered  a  further 
continuance  of  the  original  term,  and  the  tenant  should  be  entitled  to  enjoy 
all  the  benefits  of  the  planting,  &c. ,  given  by  the  Act  in  the  same  manner  as 
if  the  additional  term  had  been  contained  in  the  original  lease. 

Sect.  21  declared  that  **  nothing  herein  shall  be  construed  to  extend  or 
relate  to  any  trees  planted  or  to  be  planted  in  pursuance  of  any  covenant  con- 
tained in  any  leaae,  nor  to  affect  or  invalidate  any  such  covenants." 
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Judge  that  the  defendant,  upon  the  facts  proved  and  admitted, 
was  entitled  to  a  verdict.  The  learned  Judge,  however,  was 
of  a  different  opinion,  and  directed  the  jury,  if  they  believed 
the  evidence,  to  find  a  verdict  for  the  plaintiff  for  the  value  of 
the  timber  so  cut  down;  whereupon  the  jury  found  a  verdict 
for  the  plaintiff,  damages  11.  The  counsel  for  the  defendant  ten- 
dered a  bill  of  exceptions,  to  which  the  Judge  put  his  seal,  and  the 
case  was  afterwards  brought  on  for  argument  before  the  Court  of 
King's  Bench  in  Michaelmas  term,  6  Will.  4,  when  that  Court 
gave  judgment  for  the  defendant.  The  plaintiff  sued  out  a  writ 
of  error  to  the  Court  of  Exchequer  Chamber  in  Ireland,  by  which 
the  judgment  of  the  Court  of  Kling's  Bench  was  unanimoui^ly 
afi&rmed,  and  the  present  writ  of  error  was  then  brought. 

T?ie  Attorney  'General  (^Sir  J.  Campbell)^  for  the  plaintiff  in 
error.  —  There  has  been  one  great  blunder  committed  in  this  case. 
The  action  was  brought  in  the  Court  of  King's  Bench,  and  the 
bill  of  exceptions  was  argued  before  that  Court.  In  fact,  the  bill 
of  exceptions  was  treated  as  if  it  was  a  special  verdict.  This  was 
clearly  erroneous ;  if  the  proceeding  had  been  regular,  the  ver- 
dict given  before  the  Judge  at  Nisi  Prius  would  have  gone  before 
the  Court  of  Error;  and  then,  if  that  Court  thought  that  the 
verdict  could  not  be  sustained,  it  would  have  awarded  a 
*  384  venire  de  *  novo.  But  here  the  course  has  been  quite  differ- 
ent, for  the  Court  of  Error  has  set  aside  the  verdict,  and 
ordered  a  judgment  to  be  entered  for  the  defendant.  This  course 
is  itself  erroneous.  The  Statute  of  Westminster  (13  Ed.  1,  stat. 
1,  c.  31),  which  first  gave  a  party  the  right  to  a  bill  of  exceptions, 
was  introduced  into  Ireland  by  Poynings'  law,  and  the  law  on 
bills  of  exceptions  therefore  must  be  the  same  in  both  countries. 

Sir  F.  Pollock^  who  appeared  for  the  defendant  in  error,  said 
that  he  did  not  know  whether  the  fact  would  appear  on  the 
record,  but  he  understood  that  there  was  a  written  consent  given, 
when  the  case  came  before  the  Court  of  King's  Bench,  that  it 
should  be  treated  as  a  special  verdict. 

Lord  Brougham.  —  The  case  comes  before  us  on  this  record  as 
a  writ  of  error  on  a  judgment  given  on  a  bill  of  exceptions,  which 
is  all  that  we  can  know  about  it.  By  that  it  appears  that  a  judg- 
ment of  this  extraordinary  description  has  been  given  on  this  bill 
of  exceptions.  If  any  consent  of  the  kind  spoken  of  was  given, 
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a  special  verdict  might  have  been  substituted  for  the  bill  of 
exceptions. 

Hie  Attorney- Q-ener ah  —  That  could  have  been  done.  If  this 
judgment  had  been  reversed  a  venire  de  novo  might  have  issued, 
returnable  in  the  Court  of  King's  Bench.  The  course  pursued  here 
was  clearly  erroneous.  In  Nepean  v.  Knight  (joC)  the  rule  is  dis- 
tinctly laid  down.  In  delivering  judgment  there,  Lord  Den- 
man  said :  (6)  "  For  these  reasons,  we  are  of  opinion  *  that  *  885 
the  learned  Judge's  direction  to  the  jury,  in  respect  of  which 
the  lessQr  of  the  plaintiff  tendered  a  bill  of  exceptions,  was  cor- 
rect, and  that  the  verdict  ought  to  have  been  found  for  the 
defendant ;  but  as  we  cannot  order  it  to  be  so  entered,  the  result 
is,  that  the  verdict  found  for  the  lessor  of  the  plaintiff  must  be  set 
aside,  and  a  venire  de  novo  awarded."  On  this  ground  alone  the 
judgment  must  be  reversed. 

But  besides  this,  it  is  clear  that  the  exceptions  cannot  be  main- 
tained, and  that  the  direction  at  Nisi  Prius  was  right.  The  pro- 
visions of  the  covenant  are  direct  enough  ;  but  then  there  are 
two  Irish  statutes,  on  which  it  is  said  that  doubts  may  arise 
whether  the  plaintiff  is  entitled  to  recover.  The  plaintiff  is  the 
reveisioner ;  the  defendant  the  tenant  pur  autre  vie  of  an  estate 
m  Ireland,  and  has  cut  down  timber  from  the  demised  premises. 
The  question  is,  whether  under  the  5  Geo.  3,  c.  17,  (c)  and  28 
&  24  Geo.  8,  c.  89,  (d)  such  a  person  can  cut  the  timber  which 
he  or  his  ancestor  has  planted.  At  first  sight,  the  terms  of  the 
statutes,  especially  the  later  one,  may  appear  to  give  the  tenant 
this  right ;  but  even  in  that  statute  itself  there  is  a  restriction  on 
his  right ;  for  the  21st  section  provides,  "  that  nothing  herein 
contained  shall  be  construed  to  extend  or  relate  to  any  trees 
planted  or  to  be  planted  in  pursuance  of  any  covenant  contained 
in  any  lease,  nor  to  affect  or  invalidate  any  such  covenants." 

[Lord  Brougham.  —  Does  not  that  mean  such  covenants  as 
are  antecedent,  such  covenants  as  those  by  which  the  tenant 
expressly  undertakes  to  plant  the  property'?] 

It  is  submitted  that  the  section  cannot  be  so  restricted,  but 
that  it  applies  to  any  covenant  respecting  the  planting  of 
trees.    There  are  *  many  such  covenants  in  reservation  or   *  386 

(a)  2  M.  &  W.  894.  /        (6)  2  M.  &  W.  914. 

(c)  Lrish  Statutes,  vol.  ix.  (d)  Irish  Statutes,  vol.  xiii. 
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exception.  The  present  is  one  of  that  sort.  There  may  be  a 
covenant  of  reservation,  which  would  still  reserve  to  the  lessor 
all  the  right  in  the  timber  grown  during  the  term.  There 
is  no  question  that  by  the  terms  of  the  statute  the  tenant  may 
sell  the  timber  when  grown  ;  then  why  may  he  not  sell  his  right 
to  it  before  it  is  planted  ?  The  question  here  is,  whether  there 
is  any  objection,  in  point  of  law,  for  the  lessor,  after  these  Acts 
passed,  by  apt  words  to  reserve  to  himself  the  right  to  timber- 
trees  growing  on  the  premises,  or  planted  there  during  the  term. 
If  an  Act  of  Parliament  grants  to  a  tenant  a  particular  right, 
there  may  still  be  an  exception  introduced  in  a  case  which,  by 
agreement  between  the  parties,  may  put  an  end  to  that  right. 
One  species  of  minerals  may  be  reserved  and  not  another. 
Those  which  are  between  the  surface  and  the  centre  may  be  par- 
celled out,  and,  in  fact,  the  rights  of  the  two  parties  may  be 
strictly  dependent  on  the  agreement  into  which  they  have  chosen 
to  enter.  But  it  was  objected  in  the  Court  below,  that  though 
there  may  be  a  reservation  of  things  existent,  there  cannot  be 
one  of  things  non-existent ;  so  that  the  timber  growing  may  be 
reserved,  but  not  the  timber  to  grow,  for  that  the  exception 
must  come  out  of  the  subject-matter  demised. 

[Lord  Brougham.  —  How  do  you  reserve  rent  to  become  due? 
That  may  be  payable  in  corn  to  be  grown,  as  well  as  in  moneys 
numbered.] 

It  is  quite  clear  that  that  objection  made  in  the  Court  below 
is  untenable,  for  Sir  F.  BarringtorC s  Case  (a)  distinctly  shows  that 
there  may  be  a  grant  or  reservation  of  trees  growing  or  to  grow. 

Then,  in  Stanley  v.  White^  (6)  a  belt  of  trees  grew 
*  387    *  round  Sir  T.  Stanley's  estate ;   the  soil  in  which  they 

grew  was  not  in  him,  but  was  in  the  owner  of  the  adjoin- 
ing land,  and  it  was  held  that  they  might  belong  to  his  freehold, 
for  that  there  might  have  been  a  conveyance  of  the  soil,  with  a 
reservation  of  the  trees  growmg  and  to  grow.  If  there  may  be 
a  reservation  of  trees  to  grow  in  future,  where,  as  in  that  case, 
there  was  a  conveyance  in  fee-simple,  there  may  also  be  one 
where  there  is  a  reversion  still  existing  in  the  lessor.  If  a  lease 
does  not  reserve  mines,  the  lessor  cannot  maintain  trespass  for 
digging  the  soil  and  opening  the  mine,  but  he  may  maintain  case 

(a)  8  Rep.  271.  (&)  14  East,  332. 
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for  an  injury  to  the  reversion.  But  if  there  is  a  reservation  in  a 
lease  of  timber  or  minerals,  trespass  may  be  maintained  by  the 
lessor.  Then,  as  it  is  clear  that  such  a  special  reservation  may  be 
made,  and  as  a  reservation  has  been  made  in  this  case,  the  ques- 
tion is  whether  here  it  is  restricted  to  trees  existing  at  the  time, 
or  will  include  those  which  were  thereafter  to  be  planted.  The 
words  of  the  lease  clearly  include  all  trees  growing  and  to  grow. 
The  Earl  of  Cardigan  v.  Amiitage  (a)  was  cited  on  the  other 
side  in  the  Court  below,  but  it  is  difficult  to  see  how  it  can  apply 
to  the  present  case,  and  the  same  observations  maybe  made  with 
regard  to  Bullen  v.  Denning.  (6)  At  the  time  of  the  making  of 
this  lease  the  lessor  was  the  owner  in  fee-simple ;  he  might  there- 
fore grant  a  part  or  the  whole  of  his  right  over  the  estate.  He 
has  only  granted  a  part.  Had  it  not  been  for  this  express  reser- 
vation in  the  lease  the  property  in  the  timber  planted  would,  by 
the  operation  of  the  statute,  have  passed  to  the  lessee.  But  here 
is  an  express  reservation  to  those  entitled  in  reversion. 

[The  Lord  Chancellor.  —  This  reservation  is  in  *  dero-   *  888 
gation  of  the  grant,  but  it  di(^  not  require  the  grant  to 
give  the  tenant  the  right  to  the  trees  in  question.] 

But  the  reservation  is  not  inconsistent  with  the  grant,  for  if  it 
was  it  would  be  null  and  void.  It  is  a  particular  reservation  of 
something  which  the  lessor  has  a  right  to  reserve,  and  is  there- 
fore good.  It  was  not  denied  in  the  Court  below,  and  is  even 
admitted  here  on  the  face  of  the  reasons  presented  to  the  House, 
that  the  trees  growing  from  old  stocks  belong  to  the  lessor. 
Then  why  not  the  rest  ?  The  direction  at  Nisi  Prius  was  good, 
and  the  judgment  must  be  reversed. 

Sir  W.  Follett^  on  the  same  side.  —  The  most  important  part  of 
this  case  will  be  the  construction  of  the  second  of  these  statutes, 
on  which  as  yet  no  decision  has  been  given  in  Ireland.  The 
provisions  of  the  statute  are  not  intelligible  if  they  are  to  be 
taken  to  apply  to  leases  existing  at  the  time  of  the  passing  of  the 
Act,  and  not  meant  to  control  contracts  or  covenants  which 
might  be  entered  into  after  the  passing  of  the  Act.  It  was  sup- 
posed in  the  Court  below,  that  the  first  Act  did  not  apply  to 
leases  made  after  the  passing  of  that  statute.  The  whole  ques- 
tion, therefore,  depends  on  the  23  &  24  Geo.  3,  c.  39.     That 

(a)  2  B.  A  C.  197.  (6)  6  B.  &  C.  842. 
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statute  gives  to  the  tenant  the  power  to  cut  or  fell  any  timber 
trees  which  he  may  plant.  What  is  the  effect  of  that  statute  ? 
Is  it  intended  that  it  shall  interfere  with  contracts  or  covraiants 
afterwards  entered  into  ?  If  not,  then  here  is  a  distinct  covenant 
defining  the  rights  of  the  parties.  If  there  was  no  covenant,  the 
trees  under  the  common  law  would  have  belonged  to  the  land- 
lord. But  then  the  statute  interposes  for  the  benefit  of  the 
tenant.  But  that  leaves  either  party  at  liberty  to  give  np  his 
right  to  the  other ;  a  tenant  may,  if  he  pleases,  covenant 

*  889   to  give  up  *  his  right  to  house-bote.    The  only  question 

therefore  is,  whether  there  has  or  not  been  any  such  con- 
tract in  this  case.  In  this  lease  there  is,  first,  a  reservation  of 
all  trees,  and  then  a  covenant  that  all  improvements,  which  must 
include  trees  planted,  shall  belong  to  the  lessor.  If  a  lease  con- 
tains a  covenant  on  the  part  of  the  tenant  not  to  cut  or  fell  trees, 
the  next  question  is,  whether  the  landlord  has  not  a  right  to 
reserve  to  himself  an  action  if  the  trees  are  cut.  If  the  trees 
are  the  property  of  the  landlord  while  on  the  land,  they  are 
equally  so  when  they  have  been  wrongfully  cut  by  the  tenant. 
The  reservation  in  the  lease  made  them  his  property.  According 
to  Lord  Coke,  (a)  "  reserving  sometime  hath  the  force  of  saving 
or  excepting,  so  as  sometime  it  serveth  to  reserve  a  new  thing, 
namely,  a  rent,  and  sometime  to  except  part  of  the  thing  in  esse 
that  is  granted."  The  words  of  exception  in  this  lease  are 
strong  ;  parties  must  be  supposed  to  know  their  legal  rights,  and 
if  the  tenant  did  not  mean  to  allow  his  landlord  to  reserve  a  right 
to  all  the  trees  that  might  be  planted,  he  ought  to  have  stated 
his  intention.  The  landlord  is  to  have  the  right  to  enter  and  cut 
and  take  away  the  trees  ;  there  is  no  distinction  made  as  to  any 
particular  sort  of  trees,  and  there  is  nothing  to  show  that  the 
words  used  have  not  their  ordinary  meaning.  One  of  the  learned 
Judges  in  the  Court  below  said  that  it  might  be  doubtful  whether 
the  tenant  intended  to  give  up  his  established  rights.  It  might 
be  so  if  the  language  used  here  did  not  sufficiently  show  that 
that  was  the  case. 

As  to  the  form  of  the  judgment  here,  it  is  clearly  erroneous. 
The  Court  of  Error  had  no  right  to  direct  the  verdict  to 

*  890    be  entered  as  found  by  the  jury,  when  *  it  appeared  on  the 

record  itself  that  the  verdict  was  not  so  found.     An  Irish 
statute  of  the  28  Geo.  8  (6)  will  be  relied  on  by  the  other  side 

(a)  Co.  Litt.  143  a. 

(b)  28  Geo.  3,  c.  81,  §  1,  after  reciting  that  the  canying  of  a  cause  by  bill 
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to  show  that  the  proceedings  here  are  correct.  The  great  object 
of  that  statute  is  to  take  away  from  the  Judge  the  necessity  of 
sealing  the  bill  of  exceptions,  and  to  render  his  signature  suffi- 
cient. It  is  true  that  the  statute  says  that  the  Court  may  make 
such  order  as  is  agreeable  to  justice ;  but  that  does  not  give  a 
Court  of  Error  the  right  to  enter  a  verdict.  There  must  be  a 
clear  enactment  to  enable  the  Judges  to  place  themselves  in  the 
situation  of  a  jury. 

[Lord  Brougham. — A  special  verdict  is  not  a  verdict  by  the 
Court,  but  the  Court  directs  how  it  is  to  be  entered,  on  the  find- 
ing  of  the  jury. 

The  Lord  Chancellor.  —  But  that  is  not  assigned  here  as 
error.] 

The  assignment  is  in  general  terms  that  the  judgment  is  erro- 
neous ;  the  statute  does  not  cure  the  material  objection  of  direct^ 
ing  the  verdict  to  be  entered.  So  that  even  if  the  direction  of 
the  Judge  at  Nisi  Prius  was  wrong,  there  ought  to  be  a  new 
trial ;  but  that  direction  was  right,  and  the  verdict  for  the  plain- 
tiff ought  to  stand. 

Sir  F»  Pollock^  for  the  defendant  in  error.  — The  object  here 
was  to  save  expense  in  putting  this  case  in  the  Court  below  into 
the  shape  of  a  special  verdict  instead  of  that  of  a  bill  of 
exceptions.  It  is  impossible  *  for  this  House,  after  judg-  *  391 
ment  in  two  Courts,  to  avoid  coming  to  the  conclusion 
that  there  was  an  arrangement  between  the  parties  as  to  the 
form  in  which  judgment  should  be  prayed.  But  the  words  of 
the  statute  amply  justify  this  judgment.  The  words  "  or  other- 
wise" enable  the  Court  to  give  a  judgment  on  the  very  right 
and  justice  of  the  case,  even  though  the  form  of  it  should  be 
that  of  a  bill  of  exceptions,  when  in  substance  it  is  a  special 

of  exceptions  to  a  superior  Court  is  a  cause  of  great  expense,  enacts  ^*  that  it 
shall  he  sufficient  if  the  Judge  to  whom  such  hill  of  exceptions  shall  he  ten- 
dered sign  the  same,  and  that  it  shall  not  he  necessary  for  him  to  put  his  seal 
thereto,  and  that  such  hill  of  exceptions  so  signed  shall  remain  with  the  clerk 
of  Nisi  Prius,  and  he  incorporated  in  the  postea  and  he  returned  therewith  to 
the  Court  in  which  the  action  is  brought,  which  Court  shall  have  authority 
to  examine  the  same,  and  give  judgment  thereon,  or  make  such  order,  either 
by  arresting  the  judgment,  granting  a  venire  facias  de  novo,  or  otherwise,  as 
•hall  be  agreeable  to  justice.'' 
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verdict.     The  practice  of  the  Court  is  according  to  that  con- 
struction of  the  statute. 

[Lord  Brougham. — But  the  practice  is  not  shown  to  us.] 

The  practice  of  the  Courts  must  be  evidenced  by  what  the 
Courts  have  done  in  this  case.  The  Courts  of  King's  Bench  and 
Exchequer  Chamber  have  in  this  very  instance  shown  what  is 
the  practice.  What  better  authority  can  there  be  for  showing 
what  is  the  practice,  than  the  fact  that  these  two  Courts  have 
pursued  this  course  in  the  present  instance  ? 

[The  Lord  Chancellor. — And  the  plaintiff  in  error  has  not 
raised  the  objection  in  his  statement  of  errors.] 

Which  shows  that  in  the  Courts  in  Ireland  the  practice  must 
be  considered  as  established.  This  House  will  not  favour  an 
objection  which  must  either  have  been  abandoned  or  considered 
untenable  in  Ireland.  That  practice  must  be  taken  to  give  the 
true  construction  of  the  statute,  or  at  all  events  this  House  will 
not,  without  being  clearly  satisfied  that  that  is  not  the  case, 
deprive  the  Court  of  the  power  of  dealing  out  justice  to  the 
defendant  as  well  as  the  plaintiff,  when  both  have  shaped  the 
record  in  such  a  way  that  the  real  merits  of  the  case  may  be 
seen.  It  is  clear  that  it  was  intended  that  by  this  Act  the 
Judges  should  have  a  larger  power  than  they  possessed  by  virtue 
of  the  statute  of  Westminster.  In  the  first  place,  the 
•  392  same  Court  as  that  out  of  which  the  writ  *  proceeds  may 
examine  the  bill  of  exceptions  ;  in  the  next,  it  may  arrest 
the  judgment,  and  it  may  do  so  on  what  occurs  at  the  trial,  and 
on  what  is  shown  on  the  bill  of  exceptions. 

There  is  nothing  in  the  pleadings  here  to  import  that  there 
was  a  planting  of  trees  by  the  defendant  or  his  ancestor,  or  a 
registering  of  them  under  the  statute ;  but  if  the  bill  of  exceptions 
puts  the  Court  in  possession  of  the  real  merits  of  the  case,  it  was 
intended  by  the  statute  that  the  Judges  might  adopt  any  course 
that  justice  might  appear  to  them  to  require.  They  may,  there- 
fore, as  it  appears  proper  to  them,  either  arrest  the  judgment  or 
grant  a  new  trial,  or  they  may  give  judgment  thereon  on  the 
record,  as  it  stands  before  them,  or  direct  a  venire  facias^  "  or 
otherwise,  as  shall  be  agreeable  to  justice."  These  latter  words 
must  have  some  meaning.  What  is  that  meaning  ?  It  is  that 
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the  Courts  may  give  judgment  for  the  defendant  if  there  is  any 
thing  to  call  for  it ;  that  they  may  do  any  thing  which  will  be 
agreeable  to  public  justice.  Where  the  object  of  a  statute  is, 
as  it  is  here,  to  prevent  delay  and  to  save  expense,  and  powers 
are  given  to  the  Court  for  that  purpose,  this  House  will  construe 
that  statute  in  as  large  and  ample  a  manner  as  may  be  necessary 
for  effectuating  the  object  of  the  legislature. 

Then  as  to  the  principal  question  in  the  case ;  it  may  be  true 
that  a  reservation  of  timber  in  a  lease  may  apply  to  all  timber, 
whether  growing  on  old  stocks  or  raised  by  the  labour  of  man. 
BarringtorC 9  Ca%e  (a)  may  be  admitted  as  undisputed  law,  and 
BO  may  Stanley  v.  White^  (6)  which  proceeded  upon  it,  and 
yet  the  argument  attempted  to  be  raised  upon  *  them  would  *  393 
not  be  true.  In  the  first  place,  they  are  not  precisely  in 
point  with  the  present  case.  But  in  the  next,  this  case  is  wholly 
independent  of  them,  and  depends  on  the  construction  of  the  two 
statutes  for  the  encouragement  of  the  growth  of  timber ;  and  on 
the  construction  of  those  statutes  it  is  clear,  that  unless  there 
was  a  distinct  renunciation  of  the  timber  by  the  tenant,  the  trees 
planted  by  him  must  be  his  property.  Now,  in  the  first  place, 
there  can  be  no  such  thing  as  the  renunciation  of  a  right  created 
for  a  great  public  purpose. 

[Lord  Brougham. — Is  it  quite  clear  that  that  argument  can  be 
supported?  Suppose  the  legislature  should  say  that  all  game 
sh^ll  belong  to  the  tenant,  could  not  the  tenant  renounce  it? 
The  legislature  trusts  to  people's  attention  to  their  own  inter- 
ests, and  vests  rights  in  a  party,  but  does  not  prevent  him  from 
disposing  of  them.] 

In  this  case  something  more  than  a  mere  private  right  was  created. 
A  great  public  purpose  was  secured  by  creating  a  private  right. 
Nothing  but  express  words  of  renunciation  can  surrender  that 
right.  Generally  speaking,  it  is  undoubtedly  true  that  a  right 
may  be  abandoned  by  a  party,  as  a  pecuniary  right  and  the  like, 
but  that  is  not  true  with  respect  to  all  rights.  For  example,  no 
man  can  voluntarily  part  with  his  right  to  personal  liberty ;  he 
cannot  give  another  the  power  to  detain  him  in  prison,  or  to  do 
him  some  bodily  harm.  There  is  but  one  way  in  which  the  land- 
lord can  secure  to  himself  the  right  to  these  after-planted  trees, 
and  that  is  by  making  the  tenant  covenant  to  plant  them.     No 

(a)  8  Rep.  271.  (&)  14  East,  332. 
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other  reservation  whatever  can  operate  to  contravene  the  policy 
of  these  two  statutes. 

[Lord  Brougham.  —  The  5  &  6  Geo.  3  strikes  at  leases  already 
made,  but  does  it  not  leave  landlords  and  tenants  to  deal  with 
each  other  for  the  future  ?] 

*394  *It  does  not.  With  respect  to  past  contracts,  it  re- 
quired the  express  language  of  the  legislature  to  meddle 
with  them,  but  with  respect  to  all  future  leases,  as  it  was  clear 
that,  if  made  in  contravention  of  the  statute,  they  would  be  con- 
trary to  law,  it  was  not  deemed  necessary  to  mention  them. 

[Lord  Brougham.  —  Does  not  the  16th  section  of  the  later 
statute  affect  your  argument  ?] 

That  is  in  the  second  statute,  and  may  be  observed  on  pres- 
ently. As  to  the  first  statute,  it  is  clear  that  that  extends  to 
future  leases,  and  that  if  any  tenant  should  make  any  covenant 
that  any  timber  he  may  in  future  plant  shall  be  the  property  of 
the  landlord,  such  covenant  will  be  void  as  contrary  to  the  policy 
of  the  statute.  There  are  many  cases  where  protections  are 
thrown  round  individuals  for  the  purposes  of  public  policy,  and 
where  those  individuals  cannot  by  any  arrangement  of  their  own 
get  rid  of  those  protections.  The  public  purpose  must  be  served 
at  all  events.  Minors  and  married  women  are  instances  of  this 
sort,  and  so  are  persons  whose  acts  are  affected  by  the  usury 
laws.  Now,  in  these  statutes  the  declaration  that  the  sole  prop- 
erty in  the  trees  planted  shall  be  in  the  tenant  for  life  or  years, 
and  the  fact  that  liberty  is  expressly  reserved  to  the  reversioner 
to  purchase  the  tenant's  right,  shows  how  absolutely  that  right 
is  given.  Nor  is  his  right  the  less  certainly  vested  because  it  is 
restricted  to  the  continuance  of  the  term.  But  then  it  is  said 
that  the  16th  clause  of  the  statute  affects  the  tenant's  right. 
That  clause  applies  to  no  covenants  but  such  as  are  covenants 
to  plant  imposed  by  the  lessor  on  the  tenant.  If  the  effect  of 
the  statute  may  be  got  rid  of  by  a  reservation  or  covenant,  the 

16th  section  is  mere  surplusage,  for  if  the  tenant  would  be 
*  395  bound  at  all  events  to  do  what  is  there  supposed  to  be  *done 

in  consequence  of  an  express  covenant,  that  section  was  at 
best  quite  useless.  On  the  other  hand,  is  it  not  clear  that  the 
maxun,  expressio  unius  est  exclv^io  alterius^  must  be  applied,  and 
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that  this  one  case  of  trees  planted  under  a  covenant  to  plant, 
being  thereby  excepted  from  the  operation  of  the  statute,  all 
trees  planted  without  such  a  covenant  must  be  taken  to  be  within 
the  statute  ?  As  an  encouragement  to  plant  trees,  the  legislature 
Bays  that  all  trees  may  be  cut  down  by  the  persons  who  planted 
them,  and  the  only  exception  is  when  the  trees  are  expressly 
planted  for  the  benefit  of  the  landlord.  In  that  case,  what  the 
tenant  did  would  be  matter  of  bargain,  and  the  purpose  of  the 
statute  would  be  fully  answered.  The  16th  section  may  be  read 
thus:  ^^that  nothing  herein  contained  shall  extend  to  trees 
planted  according  to  a  covenant  for  that  purpose,  but  that  as 
i^inst  the  object  of  this  Act  aU  other  covenants  shall  be  void." 

[The  Lord  Chancellor.  —  And  the  statute  is  so  anxious  to 
reserve  to  the  tenant  the  right  to  the  trees,  that  he  is  only 
entitled  to  sell  them  to  the  landlord  under  certain  restrictions.] 

It  might  be  contended  in  general  terms  that  the  statute  meant 
to  contravene  all  past  and  all  future  covenants,  except  those  of 
a  special  kind.  But  it  is  not  necessary  for  the  purposes  of  this 
argument  to  go  to  that  extent.  To  effect  the  purpose  insisted  on 
by  the  other  side,  the  words  of  the  covenant  ought  to  have  been 
much  stronger  than  they  are.  They  might  have  been  to  this 
effect,  "  although  planted  and  registered  by  the  tenant  in  pur- 
saance  of  two  statutes  of  the  6  &  24  Geo.  3."  Such  a  covenant 
might  have  overcome  the  force  of  these  statutes,  but  none  other 
could  produce  any  such  effect.  The  case  of  The  JEarl  of 
Cardigan  v.  Armitage  (a)  was  cited  by  Mr.  Justice  *  Bay-  *  896 
LEY,  in  Bullen  v.  Denning^  (J)  for  the  principle  that,  where 
there  was  any  reasonable  degree  of  doubt  as  to  the  meaning  of 
an  exception  in  a  lease,  the  words  of  the  exception,  being  the 
words  of  the  lessor,  were  to  be  construed  favourably  to  the 
lessee,  and  against  the  lessor.  The  clause  in  this  lease  is  only 
that  which  was  in  leases  before  the  statute,  and  there  can  be 
no  doubt  that  if  these  words  had  been  found  in  a  lease  made 
before  the  year  1765,  they  would  have  been  abrogated  by  force 
of  that  statute.  All  the  text  writers  agree  that  where  there  is 
a  distmct  grant  by  a  lessor,  or  by  the  Crown  itself,  and  after- 
wards an  exception  which  destroys  such  grant,  such  exception 
is,  even  in  the  case  of  the  Crown,  void,  and  the  grant  is  valid. 
On  the  whole  it  is  clear,  in  this  case,  that  in  the  first  place  the 

(a)  2  B.  &  C.  197.  (h)  8  B.  &  C.  847. 
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Court  of  King's  Bench  had  a  right  to  give  the  judgment  it  has 
given ;  in  the  second,  that  the  right  of  the  tenant  being  intro- 
duced to  favour  a  great  public  object,  it  was  not  intended  that 
the  tenant  by  any  voluntary  act  should  strip  himself  of  the  right 
thus  given,  or  deprive  himself  of  the  advantage  which  the  legis- 
lature had  conferred  upon  him  for  the  purpose  of  inducing  him 
to  plant  trees  on  his  land ;  thirdly,  that  the  language  of  the 
covenant  being  only  such  as  was  in  use  before  these  Acts  passed, 
it  must  be  at  least  doubtful  whether  it  could  ever  have  been 
intended  to  operate  upon  these  statutable  rights ;  and,  lastly,  the 
doctrine  in  Bvllen  v.  Denning  is  applicable,  and  the  language  and 
intention  of  the  parties  being  doubtful,  the  tenant  is  entitled  to 
the  advantage  of  a  construction  in  his  favour,  and  the  more  so 
as  such  construction  will  best  effectuate  the  object  of  two  im- 
portant public  statutes. 

*397  *  The  Attorney' General^  in  reply.  —  The  first  question 
now  is,  whether  the  judgment  can  be  supported  on  the 
bill  of  exceptions.  The  reference,  by  the  other  side,  to  the 
agreement,  shows  that  the  course  adopted  here  was  not  accord- 
ing to  the  practice  of  the  Court.  The  words  in  the  statute,  "  as 
should  be  agreeable  to  justice,"  do  not  give  a  Court  of  error 
power  to  set  aside  a  verdict  given  in  the  Court  below.  All  that 
the  statute  requires  here  is,  that  certain  forms  should  be  observed. 
Then  as  to  the  principal  point:  if  the  reservation  here  was  of 
all  the  trees  growing  and  to  grow,  there  would  be  no  distinction 
between  trees  which  were  planted  by  the  lessee  and  those  which 
grew  spontaneously  during  his  term.  That  would  be  considered 
in-  this  country  as  equivalent  to  a  conveyance  of  the  fee.  Then, 
suppose  that  this  was  found  in  a  lease  for  years,  Bullen  v.  Den- 
ning is  an  authority  under  such  circumstances.  It  may  be  con- 
ceded, for  the  purposes  of  this  argument,  that  the  statute  gives 
the  tenant  for  life  the  same  rights  as  to  this  matter  as  would 
belong  to  the  tenant  in  fee.  But  even  then  he  would  not  have 
a  right  to  cut  and  convey  away  these  trees.  Now,  it  is  clear  that 
a  tenant  for  life  cannot  be  in  a  better  situation  than  a  tenant  in 
fee-simple.  The  right,  therefore,  claimed  here,  is  more  than  the 
law  will  permit. 

The  Lord  Chancellor.  —  On  the  facts  of  this  case,  as  they 
appeared  at  the  trial,  the  learned  Judge  was  of  opinion  that  the 
landlord  was  entitled  to  the  trees.   The  counsel  for  the  defendant 
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then  tendered  a  bill  of  exceptions,  as  he  was  entitled  to  do  under 
the  Irish  statute.  The  Court  of  King's  Bench  was  of  opinion 
against  him,  and  proceeded  to  deal  with  the  matter  as  to  that 
Court  seemed  right.  It  is  very  probable  that  the  form  of 
the  proceeding  was  not  brought  to  the  *  consideration  of  *  898 
the  Judges ;  but  when  the  case  was  brought  before  the 
Court  of  Exchequer  Chamber,  it  is  obvious  that  the  defect,  if 
any,  in  the  mode  of  proceeding,  must  have  been  apparent  on  the 
face  of  the  record.  The  Exchequer  Chamber  confirmed  the  judg- 
ment of  the  Court  of  King's  Bench.  It  does  not  appear  that  the 
point  of  the  objection  to  the  form  of  the  judgment  was  made 
before  the  Judges  of  the  Exchequer  Chamber,  but  that  objection 
appears  to  have  been  first  put  forward  in  the  argument  at  your 
Lordships'  bar.  If  you  should  be  of  opinion  that  you  ought  to 
concur  with  the  opinion  of  the  Judge  at  the  trial,  it  will  not  be 
necessary  to  consider  the  form  in  which  the  judgment  was  entered, 
for  then  the  judgment  itself,  as  given  in  the  Court  of  King's 
Bench,  would  be  reversed ;  but  as  I  am  at  present  advised,  I 
think  that  it  will  be  necessary  for  your  Lordships  to  consider  the 
form  of  the  judgment,  which  certainly  is  not  according  to  the 
form  of  judgments  in  this  country,  and  the  proceeding  itself  is 
one  which  never  could  have  occurred  here.  It  is  desirable,  there- 
fore, that  you  should  take  such  means  as  you  possess  to  consider 
the  question  arising  on  the  form  of  the  judgment.  The  Irish 
Act,  in  some  respects,  alters  the  mode  of  proceeding,  and  gives 
power  in  matters  relating  to  bills  of  exceptions ;  but  whether  it 
really  alters  the  mode  of  proceeding  so  far  as  to  justify  the  course 
here  adopted,  is  a  question  that  may  be  somewhat  doubtful.  It 
may,  on  this  subject,  be  material  to  inquire  what  has  been  the 
usual  course  of  proceeding  in  Ireland,  and  what  has  in  this  way 
been  the  interpretation  put  by  the  Courts  on  the  statute.  It  is 
obvious  that  it  is  a  wholesome  exercise  of  power  to  prevent  the 
unnecessary  expense  of  the  parties  going  down  to  another  trial, 
where  the  result  is  settled  by  the  law  beforehand.  But  on 
the  other  *  hand,  it  may  be  open  to  danger  to  give  the  Court  *  899 
this  unchecked  power  of  deahng  with  a  bill  of  exceptions, 
and  thus  to  withdraw  the  question  from  the  jury,  and  submit  it 
in  fact  to  the  Court.  The  only  thing  now  to  be  done  is  to  adjourn 
the  consideration  of  this  case,  for  the  purpose  of  making  an  inquiry 
into  the  practice.- 

Adjourned  for  further  consideration. 
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grown  thereon,  and  words  for  that  purpose  were  therefore  ex- 
pressly used.     Now,  the  question  arises  whether  it  was  necessary 
for  this  purpose  to  assign  to  him  that  which  would  other- 

*  402    wise  have  been  the  property  *  of  the  lessee  ?    There  is  in 

the  lease  a  right  reserved  to  enter,  and  take  and  carry 
away  trees.  If  this  reservation  applies  to  the  trees  which  the 
tenant  has  planted,  it  would  take  from  him  a  right  and  a  benefit, 
without  conferring  any  corresponding  advantage  on  the  lessor. 
It  cannot  be  supposed  that  the  tenant  would  plant  trees  if  the 
lessor  might  at  any  time,  and  that  too  under  the  very  terms  of 
the  lease  itself,  enter  and  cut  them. 

It  is  equal  whether  the  tenant  does  not  plant  trees,  or  has  no 
property  in  those  which  he  has  planted.  The  legislature  itself 
has  declared  this  proposition,  and  has  made  it  the  reason  for 
passing  the  Act  which  is  now  submitted  for  our  consideration. 
It  seems  to  me  that  the  clauses  on  which  the  plaintiff  in  error 
relies  were  intended  to  secure  for  the  inheritance  the  full  benefit 
of  the  trees  which  have  been  previously  planted,  and  which  are 
in  existence  at  the  time  of  the  making  of  the  lease ;  but  they  do 
not  attach  to  trees  which  have  since  been  planted  by  the  lessee, 
and  which  never  were,  and  were  not  intended  by  the  law  to  be, 
the  property  of  the  lessor. 

I  sha^l  not,  my  Lords,  make  any  observation  on  the  question  of 
the  alleged  irregularity  in  the  proceedings  in  the  Court  in  Ire- 
land, as  the  parties  have  asked  for  our  judgment  on  the  construc- 
tion of  the  statute  notwithstanding  such  irregularity;  Being  of 
opinion  that  the  view  taken  by  the  Court  below  of  the  Irish  Acts, 
and  of  this  covenant  in  the  lease,  was  the  coiTect  one,  I  move 
that  the  judgment  of  this  House  be  given  for  the  defendant  in 
error,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  the  opinion 

*  403    expressed  by  my  noble  and  learned  friend.    The  *  question 

can  only  arise  on  the  supposition  that  the  clause  in  the 
lease  does  reserve  after-planted  trees.  But  the  intention  of  the 
legislature,  and  especially  the  21st  section  of  the  later  of  the  two 
Acts  of  Parliament,  show  that  the  reservation  must  be  most  plain 
and  distinct  in  order  to  effect  such  a  purpose.  The  reservation 
must  therefore  be  considered  as  a  contract,  and  construed  accord- 
ingly. It  is  admitted  that  the  parties  may  contract  in  this  manner 
so  as  to  give  the  landlord  the  right  to  the  timber  even  in  cases  of 
perpetual  renewal,  for  the  tenant  may  sell  him  such  right.  Has 
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that  been  done  here  ?  What  are  the  words  in  which  the  plaintiff 
in  error  has  made  this  reservation?  The  reservation  is  of  trees 
"  at  any  time  thereafter  standing  or  growing."  Do  those  words 
mean  trees  after-planted  ?  They  do  not ;  such  trees  might  never 
come  into  existence ;  there  is  no  covenant  to  plant  any  trees,  and 
therefore  the  21st  section  does  not  apply.  They  mean  trees 
growing  on  the  stools  of  old  trees,  —  trees  which  were  in  exists 
ence  at  the  time  of  the  granting  of  the  lease,  and  which  would 
therefore  continue  the  property  of  the  landlord,  subject  only  to 
use  during  the  term  by  the  tenant.  The  other  construction  is 
absuid.  Why  should  a  person  stipulate  for  a  property  in  trees 
which  might  never  come  into  existence ;  since,  by  making  such  a 
stipulation,  he  would  in  all  probability  prevent  the  tenant  from 
planting  them  ?  The  clause  which  confers  the  power  of  entering 
on  the  land,  and  taking  and  carrying  away  trees,  does  not  apply 
to  trees  planted  by  the  tenant ;  it  refers  only  to  those  things  in 
which  the  landlord  had  a  legal  vested  right.  He  had  such  a  right 
in  the  mines  and  minerals,  and  in  the  trees  which  were 
then — that  is,  at  the  time  of  granting  the  *  lease  —  growing  *  404 
on  the  estate ;  and  to  them  and  to  nothing  else  does  this 
clause  refer.  I  am,  therefore,  of  opinion  that  the  judgment  of  the 
Court  below  was  right,  and  that  we  must  decide  in  favour  of  the 
defendant  in  error. 

It  was  accordingly  ordered  and  adjudged  that  the  said  judg- 
ment given  in  the  Court  of  Exchequer  Chamber  in  Ireland, 
affinning  a  judgment  of  the  Court  of  King's  Bench  in  Ireland 
for  the  defendant  in  error,  be  affirmed ;  and  that  the  record  be 
remitted,  to  the  end  that  such  proceeding  may  be  had  thereupon 
as  if  no  such  writ  of  error  had  been  brought  into  this  House. 
And  it  was  further  ordered,  that  the  plaintiff  in  error  do  pay  to 
the  defendant  the  costs  incurred  in  respect  of  the  said  writ  of 
error,  &c. 
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•405       •SMYTH  and  Another  v.  NANGLE  and  Others. 

1840. 

The  Rev.  Thomas  Smyth,  Clerk,  and  Thomas  )    .      __ 

James  Smyth  (a  Minor) 1  ^i^^^»^^**- 

John  Hyacinth  Nangle  and  Others    ....    Bespondents. 

Lease  for  Lives,    JRenewal,     Construction  of  Agreement,    Issues. 

An  agreement  in  a  lease  for  lives,  *^  that,  upon  the  renewing  or  inserting  of 
any  life  or  lives,  a  certain  sum  shall  he  paid  hy  the  lessee,  his  heirs  and 
assigns,  to  the  lessor,  his  heirs  and  assigns,''  does  not  amount  to  a  cove- 
nant for  perpetual  renewal.* 

A  tenant  of  lands  in  Ireland,  under  the  seventh  renewal  of  a  lease,  made  in 
1672,  not  in  existence,  hut  admitted  to  contain  an  agreement  as  to  the 
amount  of  fine  to  he  paid  **  upon  the  renewing  or  inserting  of  any  life  or 
lives,"  filed  a  hill  for  renewal  against  the  lessor's  assigns,  and,  referring  to 
the  recitals  of  that  agreement  in  former  renewals  as  evidence  of  the  cove- 
nant contained  in  the  original  lease,  prayed  that  that  covenant  be  decreed 
to  be  a  covenant  for  perpetual  renewal. 

Held^  that  the  case  so  made,  and  the  issues  tendered  by  the  bill,  were  confined 
to  the  construction  of  the  agreement  as  to  the  amount  of  the  fine  contained 
in  the  lease  of  1672,  and  identified  hy  the  reference  to  the  recitals  of  it  in 
the  renewals  ;  and  did  not  warrant  either  of  two  issues  that  were  directed 
to  try,  1st,  whether  at  or  before  the  making  of  the  lease  of  1672  (which 
was  previous  to  the  Statute  of  Frauds  in  Ireland),  there  was  an  agreement 
between  the  parties  for  a  lease  of  lives  renewable  for  ever  ;  2dly,  whether 
that  lease  contained  any  agreement  or  covenant  for  renewal,  independent 
of  the  agreement  as  to  the  amount  of  the  fine  to  be  paid  on  inserting  any 
life  or  lives. 

The  latter  issue  would  be  consistent  with  the  bill,  if  it  had  prayed  reHef  on 
the  ground  that,  the  original  lease  being  lost,  the  dealings  between  the 
parties  for  one  hundred  and  twenty  years  justified  an  inference  that  it  con- 
tained a  covenant  for  perpetual  renewal.  But  the  draftsman  was  precluded 
by  former  proceedings  from  so  framing  the  bill. 

June  2. 

By  indenture  of  lease,  dated  the  24th  of  May,  lf>72,  and  made 
between  Henry  Packenham,  of  TuUynally,  in  the  county  of 
Westmeath,  Esq.,  of  the  one  part,  and  Bartholomew  Cooper,  of 
Mayne,  in  the  said  county,  of  the  other  part,  the  said  H.  Pack- 
enham demised  unto  the  said  B.  Cooper,  his  heirs  and 
*406  assigns,  the  town  •and  lands  of  Mayne,  containing,  or 
reputed  to  contain,  148  acres  profitable  land,  and  28a.  Or. 

'  See  Sadlier  i;.  Biggs,  4  H.  L.  Gas.  435  ;  Browne  e.  Tighe,  2  CI.  &  Fin. 
396,  and  notes. 
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12p.  of  unprofitable  land,  of  the  late  Irish  plantation  measure, 
be  the  same  more  or  less ;  and  part  of  Fiermore,  containing  25a. 
2r.  5^p.,  situate  in  the  barony  of  Fore,  in  the  same  county ;  to 
hold  the  same  unto  the  said  B.  Cooper,  his  heirs  and  assigns,  for 
the  lives  of  the  said  B.  Cooper,  and  of  AppoUina  Cooper,  his 
wife,  and  of  Bartholomew  Cooper,  the  younger,  his  son,  and  the 
survivor  of  them,  at  the  yearly  rent  of  30?.  for  the  first  seven 
years,  and  the  yearly  rent  of  33Z.  6«.  8d.  afterwards,  payable 
half-yearly,  &o.  The  lessee's  part  of  this  lease  was  long  ago 
destroyed  by  fire,  as  hereafter  appears,  and  the  respondents,  in 
whom  the  interest  in  that  lease  is  vested,  insist  that  it  contained 
a  covenant  for  perpetual  renewal.  There  was  an  indorsement  on 
the  lease,  in  these  words :  "  And  it  is  hereby  agreed  between  the 
parties  as  aforesaid,  that  upon  the  renewing  or  inserting  of  any 
life  or  lives,  there  shall  be  paid  by  the  said  Baitholomew  Cooper, 
the  father,  his  heirs  or  assigns,  unto  the  said  Henry  Packenham, 
his  heirs  or  assigns,  the  full  sum  of  16Z.  168.  4(2.,  current  and  law- 
ful money  of  England."  That  indorsement,  the  respondents 
insisted,  was  made  in  consequence  of  some  inaccuracy  in  the 
statement  of  the  amount  of  the  renewal  fine,  in  the  body  of 
the  lease,  or  to  supply  some  omission  in  the  covenant,  alleged 
to  be  therein  contained,  for  perpetual  renewal. 

Mr.  Cooper,  by  virtue  of  the  lease,  entered  into  and  enjoyed 
the  lands  therein  comprised,  and  some  time  before  the  year  1713 
he  sold  his  interest  therein  to  Garrett  Nangle,  the  great-grand- 
father of  the  respondent,  John  Hyacinth  Nangle,  and  conveyed 
the  same  to  him  by  indorsement  upon  the  back  of  his  part  of  the 
original  lease. 

*  The  estate  and  interest  of  Mr.  Packenham,  the  lessor,  *  407 
in  the  lands  of  Mayne  and  Fiermore,  became  vested  in  his 
son,  the  Rev.  Robert  Packenham,  who,  by  indentures  of  lease 
and  release,  in  the  year  1706,  for  valuable  consideration,  conveyed 
his  estate  and  interest  and  reversion  in  the  lands  comprised  in  the 
said  lease  of  1672,  to  Thomas  Smyth  (hereafter,  for  distinction, 
called  Thomas  Smyth,  the  first),  the  ancestor  of  the  appellants, 
by  the  description  of  "  all  that  and  those  the  town  and  lands  of 
Mayne,  containing  148  acres  profitable iand,  plantation  measure," 
together  with  other  lands  which  are  not  the  subject  of  this  case. 
That  Thomas  Smyth,  by  his  will  dated  the  2()th  of  February, 
1712,  devised  the  fee  and  inheritance  of  the  lands  of  Mayne,  to 
his  second  son,  the  Rev.  Thomas  Smith  (called  Thomas  Smyth, 
the  second),  for  his  life,  with  remainder  to  his  first  and  other  sons 
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in  tail,  with  remainder  to  the  second  son  of  testator's  eldest  son 
in  tail,  with  remainders  over.  Upon  the  testator's  death  without 
altering  his  said  will,  the  lands  of  Mayne,  subject  to  the  lease  of 
1672,  became  vested  in  Thomas  Smyth,  the  second,  for  life,  with 
remainders  over,  as  in  the  will  mentioned  ;  and  the  lands  of  Fier- 
more,  comprised  in  the  same  lease,  remained  in  the  Packenham 
family. 

AppoUina  Cooper,  and  Bartholomew  Cooper,  the  elder,  two  of 
the  lives  named  in  the  lease  of  1672,  respectively  died  about  the 
years  1676  and  1696;  and  Bartholomew  Cooper,  the  younger, 
became,  and  continued  to  be,  the  only  surviving  life  in  that  lease, 
until  the  year  1719,  when  the  first  renewal  of  it  was  executed, 
pursuant  to  a  decree  of  the  Court  of  Chancery  in  Ireland,  in  a 
cause  of  Nangle  v.  Smyth..  Garrett  Nangle,  the  ancestor  of  the 
respondent,  filed  a  bill  in  that  Court  in  1713,  against  T.  Smyth, 
the  second  (the  tenant  for  life  of  the  lessor's  interest,  the 
*  408  person  representing  *  the  inheritance  not  being  a  party), 
and  the  bill  stated,  '^  that  the  said  H.  Packenham  did,  in 
May,  1672,  come  to  a  treaty  and  agreement  with  the  said  B. 
Cooper  (the  elder)  to  make  him  a  lease  for  lives  renewable  for 
ever,  and  that  afterwards,  on  the  24th  May,  1672,  in  pui*8uance 
and  performance  of  the  said  agreement,  the  said  H.  Packenham, 
by  deed,  demised  the  said  lands  to  the  said  B.  Cooper,  his  heirs 
and  assigns,  for  the  term  of  three  lives,  as  by  the  said  lease, 
which  was  then  in  the  possession  of  the  plaintiff  in  that  suit, 
would  appear  ; "  and  the  bill  also  stated,  "  that  it  was  concluded 
and  agreed,  between  the  said  H.  Packenham  and  B.  Cooper, 
before  and  at  the  time  of  making  the  said  lease  for  lives,  that  the 
same  should  be  renewable  for  ever,  to  the  said  B.  Cooper,  his 
heirs  and  assigns,  on  the  payment  of  16Z.  168.  4(2.,  which  the  more 
plainly  appeared  by  its  being  expressed  in  the  said  lease  that  it 
was  thereby  agreed  upon  between  the  said  H.  Packenham  and  B. 
Cooper,  that  upon  renewing  or  inserting  any  life  or  hves,  there 
should  be  paid  by  the  said  B.  Cooper,  his  heirs  or  assigns,  the  full 
sum  of  16Z.  168.  id. ; "  and  the  bill  further  stated,  ^^  that  in  con- 
sequence of  the  manner  of  wording  the  covenant  or  agreement 
mentioned  in  the  said  lease,  the  plaintiff  could  not  have  an  action 
at  law  to  compel  the  defendant  to  renew  the  lease,  although  it 
plainly  appeared  by  the  lease  that  it  was  the  intention  and  mean- 
ing of  the  parties  thereto  that  the  same  should  be  a  lease  for  lives 
renewable  ;  "  and  '^  that  the  person  who  drew  the  said  lease  was 
an  unskilful  person,  and  unacquainted  with  the  terms  and  man* 
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ner  of  drawing  leases  for  lives  renewable."  The  bill  prayed, 
"that  your  suppliant  may  be  relieved  in  the  premises  according 
to  equity  and  good  conscience." 

T.  Smyth,  the  second,  admitted  by  his  answer,  "  that 
*a  covenant,  in  the  words  above  mentioned  (as  in  the    *409 
indorsement),  was  contained  in  the  lease  of  1672 ; "  and 
he  stated,  ^^  that  he  had  heard  and  believed  that  there  was  no 
other  clause  in  the  said  lease  relating  to  a  renewal." 

The  plaintiff  in  that  suit  proved,  by  the  evidence  of  the  Rev. 
R.  Packenham,  "that  he  had  sold  the  lands  of  Mayne  to  T. 
Smyth,  the  first,  as  subject  to  a  lease  for  lives  renewable,  and 
that  he  had  heard  that  the  general  reputation  in  the  neighbour- 
hood was  that  the  said  lease  was  renewable ; "  and  the  plaintiff 
further  proved,  by  other  witnesses,  that  all  the  body  of  the  said 
lease  was  the  proper  handwriting  of  Andrew  Williams,  who  was 
not  a  person  skilled  in  drawing  leases,  but  was  a  parish  clerk. 

Lord  MiDDLETON,  then  Lord  Chancellor  of  Ireland,  said,  upon 
the  hearing  of  the  cause,  "  I  am  of  opinion,  upon  the  evidence  in 
this  cause,  that  the  plaintiff  is  entitled  to  a  renewal.  Will  the 
defendant  consent  to  accept  of  the  money  that  is  to  be  paid  for 
the  two  renewals,  and  that  a  reasonable  time  may  be  limited  for 
the  renewal  for  the  future  ?  If  not,  I  will  give  judgment  in  it. 
Let  the  defendant  consider  of  this  proposal  till  to-morrow."  On 
the  following  day,  the  cause  having  been  again  called  on,  the 
Lord  Chancellor  said,  "  I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  a  renewal  of  the  lease,  paying  the  fines,  according  to  the 
covenant  in  the  lease  ;  and,  therefore,  I  decree  it  accordingly." 
"The  defendant  is  to  renew  to  the  plaintiff,  for  the  two  lives 
that  are  dead,  at  the  fine  of  16Z.  168.  4<2.  for  each  life ;  but  I  do 
not  decree  that  it  is  a  lease  for  lives  renewable  for  ever,  but  leave 
the  plaintiff  at  liberty  to  take  his  remedy  to  sue  for  a  renewal 
after  the  determination  of  the  three  lives."  It  was  accord- 
ingly decreed  that  the  defendant  should  *  perfect  to  the  *  410 
plaintiff  a  lease  or  leases  of  the  said  lands  of  Mayne  for 
the  lives  of  Thomas  Nangle  and  Patrick  Cashell,  in  the  room  of 
the  two  lives  that  were  dead,  the  plaintiff  paying  a  proper  pro- 
portion of  the  rent  and  of  the  fines  for  each  life,  payable  by  the 
said  lease  in  respect  of  the  said  lands  of  Mayne,  regard  being 
had  to  the  lands  of  Fiermore  ;  and  it  was  referred  to  one  of  the 
Masters  of  the  Court  to  apportion  the  rent  and  fines  between 
the  lands  of  Mayne  and  Fiermore.     In  the  decree  his  Lordship 

[801] 


*410  GASES  IN  THE  HOUSE  OF  LORDS. 

declared  that  he  did  not  establish  that  the  said  lease  was  a  lease 
for  lives  renewable,  or  not. 

By  indenture  of  renewal,  made  in  pursuance  of  that  decree  on 
the  8th  of  AprQ,  1719,  between  T.  Smyth,  the  second,  of  the  one 
part,  and  the  said  G.  Nangle,  of  the  other  part,  in  consideration 
of  the  sum  of  28Z.  15«.  6d.,  paid  by  Nangle  to  Smyth,  for  two 
renewal  fines,  or  proportions  of  renewal  fines,  payable  in  respect 
of  the  said  lands  of  Mayne  (the  rent  and  renewal  fines  having 
been  then  apportioned  under  the  decree),  Smyth  added  to  the 
term  of  the  original  lease  the  lives  of  Thomas  Nangle  and  Pat- 
rick Cashell,  therein  described,  in  place  of  the  said  B.  Cooper 
and  Appollina  Cooper,  deceased ;  and  he,  T.  Smyth,  the  second, 
granted  unto  G.  Nangle  ^^  the  said  part  of  the  said  lands  of 
Mayne,  containing  148  acres  profitable  land,  and  23a.  Or.  12p.  of 
unprofitable  land,  of  the  late  Irish  plantation  measure,  be  the 
same  more  or  less,  situate  in  the  barony  of  Fore,  and  county  of 
Westmeath  aforesaid,  to  hold  the  same  unto  the  said  G.  Nangle, 
his  heirs  and  assigns,  for  the  life  of  the  said  B.  Cooper,  the 
younger,  and  for  the  lives  of  the  said  T.  Nangle  and  P.  Cashell, 
and  the  survivor  of  them,  at  the  yearly  rent  of  28Z.  10«.  Sid,  of 
the  then  currency  of  Ireland,  being  the  rent  apportioned 
*  411  in  respect  of  said  lands  of  Mayne."  This,  *  the  first 
renewal  of  the  lease  of  1672,  was  registered  in  Ireland, 
and  the  memorial  stated  that  it  was  ^^  annexed  to  a  lease  of  lives 
renewable  for  ever." 

Garrett  Nangle  soon  afterwards  died  intestate,  leaving  Hya- 
cinth Nangle,  his  grandson  and  heir-at-law,  in  whom  the  lessee's 
interest  in  the  original  lease  became  vested.  B.  Cooper  (the 
younger),  the  last  surviving  life  named  in  the  lease,  died  between 
the  years  1719  and  1752 ;  and  by  indenture  of  renewal,  dated 
the  oth  of  May,  1752,  T.  Smith,  the  second,  in  consideration  of 
141.  7«.  8id.,  released  unto  the  said  Hyacinth  Nangle  the  said 
lands  of  Mayne  with  the  appurtenances,  in  as  full  and  ample  a 
manner  as  he,  Hyacinth,  then  enjoyed  the  same  under  the 
original  lease  and  deed  of  renewal,  to  hold  the  same  unto  the 
said  Hyacinth,  his  heirs  and  assigns,  for  the  lives  of  the  said  T. 
Nangle  and  P.  Cashell  (the  two  lives  named  in  the  renewal  of 
1719),  and  of  George  Prince  of  Wales  (the  new  life  then  added), 
and  the  life  of  the  survivor  of  them ;  and  by  this  indenture  it 
was  agreed  between  the  parties  thereto,  "  that  upon  the  renewing 
of  any  new  life  or  lives,  there  should  be  paid  by  the  said  Hya- 
cinth, his  heirs  or  assigns,  unto  the  said  T.  Smyth,  the  second, 
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his  heirs  or  assigns,  the  full  sum  of  14Z.  78.  8id.  current  and 
lawful  money  of  England."  This,  the  second  renewal  of  the 
lease  of  1672,  was  duly  registered  in  Ireland. 

Thomas  Nangle,  one  of  the  lives  named  in  the  two  renewals, 
died  in  or  before  1754 ;  and,  by  indenture  of  renewal,  dated  the 
2d  March  in  that  year,  T.  Smyth,  the  second,  in  pursuance  of  a 
covenant  for  renewal  contained  in  an  original  lease  in  this  inden- 
ture recited,  and  in  consideration  of  141.  Is,  Sid.y  demised  unto 
the  said  Hyacinth  Nangle  the  lands  of  Mayne,  to  hold  the 
same  unto  him,  his  heirs  and  assigns,  for  the  lives  of  *  the  *  412 
the  said  P.  Cashell,  George  Prince  of  Wales,  and  of  Prince 
Edward,  his  brother  (the  new  life  then  added),  and  the  survivors 
and  survivor  of  them. 

The  house  of  Hyacinth  Nangle,  at  Streamstown,  in  the  county 
of  Westmeath,  was,  shortly  after  the  execution  of  the  last  men- 
tioned renewal,  set  fire  to  and  burnt,  and  he  and  those  of  his 
family  then  in  the  house  were  murdered,  and  all  his  title-deeds, 
including  the  lessee's  part  of  the  lease  of  1672,  and  the  said 
several  renewals,  were  destroyed.  He  left  an  only  child,  Chris- 
topher Nangle,  to  whom  the  lessee's  interest  in  the  lands  of 
Mayne  descended. 

In  the  year  1764,  T.  Smyth,  the  second,  died  without  issue, 
whereupon  Thomas  Smyth,  the  second  son  of  the  eldest  son  of 
the  testator  (T.  Smyth,  the  first),  became  entitled  to  the  lands 
of  Mayne,  for  an  estate  tail,  under  the  limitations  of  the  wiU  of 
T.  Smyth,  the  first ;  and  the  saijl  Thomas  Smyth,  called  T. 
Smyth,  the  third,  in  1765  suffered  a  common  recovery  of  the 
lands  of  Mayne ;  and  thereby  acquired  an  estate  in  fee-simple 
therein,  subject  to  the  said  lease  of  1672 ;  and  by  indenture  of 
release,  dated  the  8th  of  May,  1766,  he,  in  pursuance  of  a  pro- 
viso contained  in  his  marriage  settlement  of  prior  date,  conveyed 
the  said  lands  of  Majme  to  the  use  of  himself  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male. 

Prince  Edward  (one  of  the  lives  named  in  the  renewal  of 
1754)  having  died  previous  to  the  year  1768,  by  indenture  of 
renewal,  dated  the  2d  April  in  that  year,  and  made  between  T» 
Smyth,  the  third,  of  the  one  part,  and  the  said  Christopher 
Nangle,  a  minor,  by  John  Lowther,  his  guardian,  of  the  other 
part,  after  reciting  the  lease  of  1672,  and  the  several  renewals 
thereof,  and  that  the  said  T.  Smyth,  the  third,  had,  at  the 
request  of  the  said  C.  Nangle,  by  his  guardian,  *  pursuant  *  413 
to  the  true  intent  and  meaning  of  the  said  covenant  for 
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renewal,  agreed  to  add  a  new  life  to  the  term  of  the  said  demise 
in  place  of  Prince  Edward  ;  it  was  witnessed,  that  T.  Smyth, 
the  third,  pursuant  to  the  said  covenant  for  renewal  in  the  said 
original  lease  contained,  and  in  consideration  of  14L  Is.  8id.  paid 
by  the  said  J.  Lowther  as  a  fine  for  a  renewal  in  respect  of  the 
said  lands  of  Mayne,  demised,  &c.,  unto  the  said  C.  Nangle  the 
said  lands  of  Mayne,  to  hold  the  same  unto  him,  his  heirs  aod 
assigns,  for  the  lives  of  the  said  P.  Cashell,  King  George  III., 
and  William  Henry,  Duke  of  Gloucester  (the  new  life  added  in 
place  of  Prince  Edward),  and  the  survivor  of  them,  at  the  said 
yearly  rent  of  2Sl.  10«.  8irf.  This,  the  fourth  renewal  of  the 
lease  of  1672,  was  duly  registered  in  Ireland.  The  tenant's  part 
of  it  was  lost,  but  the  contents  appeared  by  the  registered 
memorial. 

By  indenture  of  renewal  dated  the  25th  December,  1768,  made 
upon  the  death  of  P.  Cashell,  the  survivor  of  the  lives  named  in 
the  renewal  of  1719,  after  reciting  the  lease  of  1672,  and  the 
several  renewals  thereof,  and  that  "  the  said  T.  Smyth,  the  third, 
had  agreed  to  add  a  new  life  to  the  said  indenture  in  place  of  the 
said  P.  Cashell,  pursuant  to  the  true  intent  and  meaning  of  the 
said  covenant  for  renewing  the  same;"  it  was  witnessed  that  T. 
Smyth,  the  third,  "  in  pursuance  of  the  covenant  of  renewal,  in 
the  said  original  lease  contained,  and  in  consideration  of  the 
payment  of  the  renewal  fine  of  141,  78.  8^(2.,  demised  unto  the 
said  C.  Nangle  the  lands  of  Mayne,  to  hold  the  said  lands,  &c., 
unto  him,  his  heirs  and  assigns,  for  the  lives  of  King  George 
III.,  William  Henry,  Duke  of  Gloucester,  and  of  the  said  C. 
Nangle  (then  added  to  the  term  of  the  said  indenture), 
*  414  and  the  survivor  *  of  them,  subject  to  the  aforesaid  yearly 
rent  of  28Z.  lOs.  8id.  Of  this,  the  fifth  renewal  of  the 
lease  of  1672,  the  tenant^s  part  is  in  existence. 

In  July,  1774,  T.  Smyth,  the  third,  filed  a  bill  in  Chancery 
against  Christopher  Nangle  and  Myles  Dowdall,  an  under  lessee 
of  the  lands  of  Mayne,  stating,  among  other  things,  that  by 
indenture  of  lease,  dated  the  6th  May,  1752,  T.  Smyth,  the 
second,  executed  to  Hyacinth  Nangle  a  lease  for  twenty-one 
years,  of  Upper  and  Lower  Coole,  which  expired  on  the  25th  of 
March,  1773 ;  and  that  the  lands  of  Coole  adjoined  the  lauds  of 
Mayne,  both  lands  being  occupied  by  Hyacinth  Nangle  during 
his  Ufe,  and  afterwards  by  the  said  C.  Nangle,  under  the  said 
several  indentures ;  and  that  Hyacinth  Nangle,  and  the  guardian 
and  friends  of  the  minor,  C.  Nangle,  had  from  time  to  time 
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defaced  the  boundaries  of  the  lands  of  Mayne  and  Coole,  and 
had  gradually  encroached  upon  the  lands  of  Coole,  wherein  they 
had  only  a  determinable  term,  and  added  to  the  lands  of  Mayne, 
"wherein,  as  is  alleged,  they  had  a  perpetual  interest,"  several 
acres  of  the  lands  of  Coole ;  and  stating  that  the  guardian  and 
friends  of  the  said  minor,  having  despaired  of  obtaming  a  renewal 
of  the  lease  of  Coole,  did,  contrary  to  the  consent  of  the  plain- 
tiff, cause  a  new  ditch  to  be  made,  whereby  about  twenty-eight 
acres  were  taken  from  Coole  and  added  to  Mayne,  and  that  the 
lands  of  Mayne  contained  15a.  3r.  and  33p.  more  than  the  num- 
ber of  acres  demised  by  the  original  lease  made  to  B.  Cooper. 
The  bill  prayed  that  the  plaintiff  might  be  restored  to  and  quieted 
in  the  part  of  Coole  so  taken  from  it  and  added  to  Mayne,  and 
that  the  ancient  and  real  boundary  between  Coole  and  Mayne 
might  be  set  out  and  ascertained. 

Christopher  Nangle,  by  his  guardian,  put  in  his  *  answer  *  415 
to  that  bill,  resisting  the  relief  prayed,  except  so  far  as  it 
sought  a  partition,  to  which  he  acceded.  But  no  decree  was 
pronounced,  nor  were  any  further  proceedings  had  in  that  suit, 
the  parties  agreeing  to  come  to  a  partition  of  the  lands  of  Mayne 
and  Coole.  Surveyors  were  accordingly  nominated,  who  ascer- 
tained the  meres  and  bounds,  and  a  new  line  of  mering  was, 
with  the  consent  of  both  parties,  made  through  the  upland  of 
Mayne  and  Coole,  and  through  the  bog  of  each,  and  proper  maps 
were  made  of  such  partition. 

On  the  death  of  T.  Smyth,  the  third,  the  lessor's  interest  in 
the  lands  of  Mayne,  subject  to  the  lease  of  1672,  became  vested 
in  Thomas  Hutchinson  Smyth.  In  or  before  1806,  William 
Henry,  Duke  of  Gloucester,  one  of  the  lives  named  in  the 
renewal  of  December,  1768,  died.  By  indenture  of  renewal, 
dated  the  16th  of  February,  1806,  and  made  between  the  said  T, 
H.  Smyth,  of  the  one  part,  and  C.  Nangle,  of  the  other  part,  it 
was  witnessed  that,  "  in  pursuance  of  the  said  covenant  for  per- 
petual renewal,  and  in  order  to  fill  up  the  three  lives  agreeably 
thereto,  and  in  consideration  of  the  renewal  fine  of  14Z.  7s.  8idf.," 
the  said  T.  Smyth  added  to  the  time  of  the  said  demise  the  life 
of  the  respondent,  John  Hyacinth  Nangle,  therein  called  John 
Nangle ;  and  accordingly  the  said  T.  H.  Smyth  granted,  &c., 
nnto  the  said  C.  Nangle,  and  to  his  heirs  and  assigns,  the  said 
lands  of  Mayne,  with  the  appurtenances,  to  hold  the  same  unto 
him,  his  heirs  and  assigns,  for  the  lives  of  King  George  III.,  C. 

Nangle,  and  J,  H.  Nangle,  and  the  survivor  of  them,  subject  to 
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the  payment  of  the  rent  and  renewal  fines,  and  to  the  perfonn- 
ance  of  the  covenants  and  agreements  by  the  said  indenture 
particularly  reserved. 

*  416        *  King  George  III.  having  died  in  1820,  by  indenture 

of  renewal,  dated  the  12th  August  in  that  year,  and  made 
between  the  said  T.  H.  Smyth  and  C.  Nangle,  in  consideration 
of  the  renewal"  fine  of  HI.  7«.  8id.,  T.  H.  Smyth  added  to  the 
term  of  the  said  demise  the  life  of  William  Nangle  (one  of  the 
respondents),  and  accordingly  granted,  released,  and  confirmed 
unto  the  said  C.  Nangle,  and  to  his  heira  and  assigns,  the  said 
lands  of  Mayne,  to  hold  the  same  unto  him,  his  heirs  and 
assigns,  for  the  lives  of  the  said  C.  Nangle,  J.  H.  Nangle,  and 
W.  Nangle,  and  the  sui-vivor  of  them,  subject,  &c.  (as  in  the 
last-mentioned   renewal).  * 

Thomas  Hutchinson  Smyth  died  in  1830,  and  the  lessor's 
interest  in  the  fee  and  inheritance  of  the  lands  of  Mayne,  subject 
to  the  lease  of  1672,  and  to  the  said  several  renewals,  became 
vested  in  the  appeUant,  Thomas  Smyth,  as  tenant  in  tail.  In 
Michaelmas  term,  1881,  he  suffered  a  common  recovery  of  the 
said  lands,  and  thereby  acquired  the  fee-simple ;  and  by  indenture 
of  settlement,  made  upon  his  marriage  in  1882,  the  lands  of 
Mayne  were  limited  to  his  own  use  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail  male,  whereby  the 
appellant,  Thomas  James  Smyth  (who  is  the  eldest  son  of  the 
marriage),  is  entitled  to  the  first  estate  of  inheritance  in  the  said 
lands. 

In  1881,  the  appellant,  Thomas  Smyth,  alleging  that  a  laiger 
quantity  of  the  lands  of  Mayne  was  in  the  possession  of  Christo- 
pher Nangle  than  he  was  entitled  to  hold  under  the  description 
contained  in  the  lease  of  1672,  caused  a  notice  in  writing  to  be 
served  on  him,  requiring  him  to  deliver  up  the  quiet  and  peace- 
able possession  of  all  parts  of  the  town  and  lands  of  Ma}7ie 

*  417    and  Upper  and  Lower  Coole,  then  in  *  his  possession,  to- 

gether with  the  moors  and  bogs  and  appurtenances  there- 
unto belonging,  "  save  and  except  such  parts  of  the  lands  of 
Mayne  as  are  contained  in  a  certain  indenture  of  renewal,  bear- 
ing date  the  8th  April,  1719,  and  which  indenture  purports  to  be 
made  in  pursuance  of  the  decree  of  his  Majesty's  Court  of  Chan- 
cery in  Ireland,  pronounced  in  1716,  &c.  (before  mentioned), 
and  to  be  a  renewal  of  a  certain  indenture  of  lease,  bearing  date 
the  24th  day  of  May,  1672,  so  far  as  that  part  of  the  said  lands 
of  Mayne  contained  148  acres  of  profitable  land,  plantation  meas- 
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ure,  and  23  acres  12  perches  of  unprofitable  land;"  and  ''to  take 
notice,  that  should  you  decline,  &c.,  to  deliver  up  to  me  the  pos- 
session of  the  said  lands,  and  to  pay  such  mesne  profits,  &c.,  I 
will,  from  time  to  time,  and  for  ever  hereafter,  decline  and  refuse 
to  execute  to  you  any  renewal  or  underlease  of  any  part  of  the 
said  lands  and  premises  to  which  you  may  claim  to  be  entitled 
under  and  by  virtue  of  the  said  original  lease,'  or  any  renewal 
thereof,  or  the  said  decree,  or  otherwise  howsoever." 

Christopher  Nangle  died  in  June,  1836,  having  by  his  will 
devised  estates,  including  the  ^aid  lands  of  Mayne,  unto  the 
respondents,  Richard  More  O'Farrall  and  Gerald  Dease,  to  the 
use  of  the  respondent,  J.  H.  Nangle,  for  his  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with  remainder  to  the  respon- 
dent, William  Nan^e,  the  second  son  of  the  said  testator  in  tail, 
with  remainders  over. 

Christopher  Nangle  having  been  one  of  the  lives  named  in  the 
seventh  renewal  of  the  lease  of  1672,  J.  H.  Nangle,  becoming, 
upon  his  death,  entitled  to  an  estate  for  life  in  the  lands  of  Mayne, 
claimed  to  have  a  new  life  added  in  his  father's  place,  upon 
payment  of  a  renewal  fine  of  141.  7«.  Sid. ;  and  accordingly 
*  Mr.  Palles,  his  solicitor,  wrote  a  letter  to  the  appellant,  *  418 
T.  Smyth,  the  8th  of  July,  1836,  apprising  him  of  the  death 
of  Christopher  Nangle,  and  of  the  right  of  J.  H.  Nangle  to  have 
a  renewal  executed  to  him,  upon  payment  of  the  rent  and  renewal 
fine  then  due.  The  appellant's  solicitor,  in  answer,  served  a 
notice  on  Mr.  Palles,  in  the  appellant's  name,  ^'  that  upon  J.  H. 
Nangle's  surrendering  to  the  appellant  such  parts  of  the  lands 
of  Mayne,  and  Upper  and  Lower  Coole,  with  the  bogs  and 
moors  adjoining  thereto,  except  such  part  of  the  lands  of  Mayne 
as  were  contained  in  the  lease  of  the  8th  April,  1719,  and  upon 
his  paying  all  mesne  rates  and  annual  profits  of  the  said  lands, 
save  as  aforesaid,  he,  the  said  appellant,  was  ready  to  execute 
such  renewal  of  the  lease  of  the  8th  April,  1719,  as  the  repre- 
sentatives of  Garrett  Nangle  might  be  entitled  to  claim  from 
him; "and  the  notice  required  the  respondent,  J.  H.  Nangle, 
to  state  precisely  under  what  title  he  claimed  any  part  of  the 
said  lands,  save  148  acres  of  profitable  land,  and  23a.  Or.  20p. 
of  unprofitable  land. 

A  negotiation  was  carried  on  by  the  solicitors  of  the  parties 
for  some  time,  without  any  result ;  but  up  to  this  period  no 
objection  was  made  by  the  appellant  or  his  solicitor  to  execute 
a  renewal  of  the  lease  of  1672  on  the  ground  of  its  not  contain-* 
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ing  a  covenant  for  perpetual  renewal ;  their  only  objection  being 
that  the  respondent,  J.  H.  Nangle,  was  in  possession  of  a  larger 
quantity  of  the  lands  and  bog  of  Mayne  than  had  been  devised 
^y  that  lease,  although  the  boundaries  had  been  ascertained  and 
settled  in  1782,  as  before  mentioned. 

In  November,  1836,  the  respondents  filed  their  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  appellant,  and, 

*  419    as  afterwards  amended,  against  his  eldest  *  son,  Thomas 

James  Smyth,  a  minor,  thereby  stating  most  of  the  several 
matters  herein  before  mentioned,  and  that,  "  in  the  said  indenture 
of  lease  (of  1672)  was  contained  a  covenant  on  the  part  of  H. 
Packenham,  for  the  perpetual  renewal  of  the  said  lease,  on  the 
fall  of  any  of  the  lives  therein,  or  in  any  of  the  renewals  thereof 
to  be,  mentioned,  on  payment  of  a  fine  of  half  a  year's  rent  to 
the  lessor,  &c.,  as  by  the  said  original  lease,  which  had  been 
destroyed,  had  the  plaintiffs  the  same  to  produce,  would  appear, 
and  as  appeared  by  a  recital  thereof  in  the  indenture  of  Decem- 
ber, 1768.  The  bill  prayed  (among  other  things)  that  the 
covenant  for  renewal,  contained  in  the  original  lease,  might  be 
decreed  to  have  been  a  covenant  for  perpetual  renewal ;  that  the 
plaintiffs,  .or  such  of  them  as  should  appear  entitled  thereto, 
might  be  decreed  to  have  the  said  original  lease  for  lives  renewed 
to  them  and  for  their  benefit,  on  paying  to  the  person  who  should 
appear  to  be  entitled  to  the  reversion  of  the  said  demised  prem- 
ises the  rent  and  renewal  fine  payable  thereout  pursuant  to 
the  covenant  in  the  said  original  lease  contained ;  and  that  the 
said  defendant  might  be  directed  to  execute  such  renewal  to  the 
plaintiffs  forthwith,  on  payment  of  the  said  rent  and  renewal 
fine,  &c. 

The  appellant,  T.  Smyth,  by  his  answer,  denied  that  he  had 
in  his  possession  the  original  lease  of  1672,  and  insisted  that  it 
did  not  contain  any  other  covenant  or  agreement  relating  to  the 
renewal  thereof,  than  the  memorandum  herein  before  mentioned, 
and  which  he  admitted  to  have  been  indorsed  thereon,  and  that 
such  memorandum  did  not  amount  to  a  covenant  for  renewal ; 
and  he  relied  upon  the  proceedings  and  decree  in  the  suit  pf 

1713,  as  evidence  that  the  lease  of  1672  contained  no 

*  420    other  agreement  relating  to  a  *  renewal ;  and  that  the  Lord 

Chancellor,  who  pronounced  that  decree,  conceived  that 

the  lease  was  not  renewable  for  ever ;  and  the  appellant  further 

insisted,  that  all  the  persons  who  executed  the  seven  renewals 

herein  before  mentioned,  were,  respectively,  strict  tenants  for  life 
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of  the  lands  of  Mayne,  at  the  time  of  the  execution  of  such 
renewals,  which  they  executed  in  ignorance  pf  their  rights ;  and 
he  claimed  the  said  lands  by  title  paramount  to  the  titles  of  all 
those  persons  and  to  the  title  of  T.  Smyth,  the  second,  the 
defendant  in  the  suit  of  1713  ;  and  consequently  insisted  that  he 
was  not  bound  by  such  renewals,  and  that  they  were  fraijdulent 
and  void,  as  against  him ;  and  he  altogether  denied  the  respon- 
dents' right  to  a  renewal. 

In  Easter  term,  1837,  the  appellant,  T.  Smyth,  brought  an  eject- 
ment in  his  own  name  and  in  the  name  of  his  son,  the  other 
appellant,  a  minor,  and  others,  for  the  purpose  of  recovering  pos- 
session of  the  lands  of  Mayne ;  and  in  case  it  should  be  held  that 
they  were  not  entitled  to  recover  the  entire  of  said  lands,  then 
they  sought  to  recover  the  residue  in  the  respondents'  possession 
beyond  the  precise  admeasurement  demised  by  the  lease  of  1672. 
A  verdict  was  found  in  that  action  for  the  respondents.  The 
appellants  took  exceptions  to  the  charge  of  the  learned  Judge 
who  tried  the  case ;  and  the  Court  of  Queen's  Bench  awarded  a 
venire  de  novo^  but  declared,  at  the  same  time,  that  the  indorse- 
ment on  the  lease  of  1672,  which  was  recited  in  the  renewal  lease 
of  December,  1768,  did  not  amounl  to  a  covenant  for  renewal,  (a) 

The  proceedings  in  that  action  were  put  in  issue  in  the  Chan- 
cery cause  by  a  supplemental  bill,  filed  in  October,  1837, 
the  prayer  of  which  was,  that  the  plaintiffs  *  might  have  *  421 
the  same  relief  in  the  premises  as  was  prayed  by  their  orig- 
inal bill.  The  appellant,  T.  Smyth,  in  his  answer  to  the  supple- 
mental bill,  relied  on  the  same  grounds  of  defence  as  were  insisted 
on  by  his  answer  to  the  original  bill ;  and  the  appellant,  his  son, 
joining  in  that  answer,  stated  that  he  was  a  minor,  and  submitted 
his  rights  to  the  protection  of  the  Court.       % 

The  cause  came  to  be  heard  before  the  Lord  Chancellor  of  Ire- 
land, in  November,  1838. 

The  respondents,  by  their  evidence,  proved  the  loss  of  the  ten- 
ant's parts  of  the  original  lease  of  1672,  and  of  the  renewals  of 
1719, 1752, 1764,  and  of  the  2d  of  April,  1768.  They  proved  the 
memorials  of  those  renewals,  and  also  produced  and  proved  the 
renewals  of  the  25th  of  December,  1768,  of  February,  1806,  and 
of  August,  1820 ;  and  they  produced  the  bill  filed  by  Garrett 
Nangle,  in  1713,  the  depositions  of  witnesses,  the  notes  of  the 
hearing  and  the  decree  therein,  and  the  bill  filed  by  T.  Smyth, 
the  third,  in  1774. 

(a)  Bell  dam.  Smyth  v.  Nangle,  1  Jebb  &  S.  199. 
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The  Lord  Chancellor,  by  an  order  made  on  the  22d  of  Decem- 
ber, 1838,  ordered  that  the  respondents'  bill  should  be  retained 
for  six  months,  with  liberty  for  the  respondent,  J.  H.  Nangle,  to 
commence  a  feigned  action  at  law  against  the  defendants  in  the 
suit,  to  which  they  should  appear  gratis,  and  plead  the  general 
issue,  and  admit  all  matters  of  form,  so  that  a  trial  might  be  had 
of  the  two  foUowing  issues :  First,  whether  at  or  before  the  time 
of  the  execution  of  the  lease  dated  the  24th  of  May,  1672,  it  was 
agreed  between  Henry  Packenham  (the  lessor),  and  Barthol- 
omew Cooper  (the  lessee),  that  the  said  H.  Packenham  should 
grant  to  the  said  B.  Cooper,  his  heirs  and  assigns,  a  lease  for 

lives  renewable  for  ever,  of  the  lands  and  premises  in  the 
•  422    said  lease  mentioned.    Secondly,  *  whether,  independent  of 

the  memorandum  or  indorsement  on  the  said  lease,  where- 
by it  was  agreed  by  and  between  the  parties  thereto,  "  that  on 
the  renewing  or  inserting  of  any  life  or  lives,  there  should  be 
paid  by  the  lessee,  his  heirs  or  assigns,  the  sum  of  16Z.  16«.  4d.," 
there  was  contained  in  the  said  lease  any  clause,  covenant,  or 
agreement,  relating  to  the  renewal  of  the  said  lease  to  the  said 
lessee,  his  heii-s  and  assigns.  And  the  parties  to  the  said  action 
were  to  be  respectively  at  liberty  to  give  in  evidence,  on  the  trial 
of  such  issues,  all  the  evidence  used  by  the  said  parties  on  the 
hearing  of  this  cause,  (a) 

The  appellants,  in  their  petition  of  appeal  against  that  order, 
prayed  that  the  same  might  be  reversed,  and  that  the  original, 
amended,  and  supplemental  bills  might  be  dismissed  with  costs. 

Sir  William  Follett  and  Mr.  Jacobs  for  the  appellants.  (J)  —  It 
is  not  alleged  by  the  respondents'  original  or  amended  or  supple- 
mental bill,  that  thore  was  any  agreement  between  the  lessor  and 
the  lessee,  in  the  lease  of  1672,  that  the  lessor  should  grant  to  the 
lessee,  or  his  heirs  and  assigns,  a  lease  for  lives  renewable  for 
ever,  of  the  lands  therein  mentioned.  The  only  agreement  set 
forth  in  the  bill  and  in  the  renewals  therein  stated,  is  the  agree- 
ment contained  in  the  memorandum  or  indorsement.  It  is  not 
alleged  that,  independent  of  that  memorandum  or  indorsement, 
there  was  contained  in  the  lease  any  clause,  covenant,  or  agree- 
ment relating  to  the  renewal  of  it  to  the  lessee,  his  heirs  or 
assigns.  The  Court  below  ought  not,  therefore,  to  have  directed 
issues  as  to  such  matters,  the  respondents  having  by  their  bill 

(a)  1  Law  Recorder  (3d  Series),  p.  119. 

(b)  Mr,  Hamilton  Smyths  of  the  Irish  bar,  was  with  them. 
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relied  for  relief  ♦exclusively  on  the  construction  to  be  *423 
given  to  the  memorandum  which  the  appellants  admitted 
to  be  on  the  lease  of  1672.  Even  if  the  respondents  had  by  their 
bill  relied  on  any  such  supposed  agreement  at  or  before  the  exe- 
cution of  the  lease,  or  on  any  such  supposed  clause,  covenant,  or 
agreement  in  the  .lease,  yet,  as  Garrett  Nangle  had  insisted  on 
such  supposed  agreement  by  his  bill  in  the  Irish  Court  of  Chan- 
cery, in  1713,  and  examined  witnesses  and  failed  to  prove  any  such 
agreement,  and  as  he  also,  on  the  hearing  of  that  cause,  produced 
the  lease  itself,  and  had  it  read  in  Court,  and  thereby  negatived  the 
existence  of  any  clause,  covenant,  or  agreement  relating  to  the 
renewal  of  it,  independent  of  the  memorandum  or  indorsement, 
no  inquiries  ought  now  to  be  directed,  after  the  lapse  of  more 
than  a  century,  as  to  matters  in  favor  of  the  respondents,  claiming 
under  Garrett  Nangle,  who  had  failed  to  prove  them  when  wit- 
nesses living  at  the  time  of  the  transaction  might  have  been  and 
were  examined. 

The  acts  of  the  lessors  in  the  several  renewals  granted  by  them 
since  1719  do  not  affect  the  appellants.  The  parties  granted 
those  renewals  not  only  in  ignorance  of  their  own  powers  to 
grant  such  leases  at  all,  but  also  in  ignorance  of  their  right  to 
refuse  to  renew,  or  of  the  rights  of  the  lessees  to  claim  renewals. 
At  all  events,  the  acts  of  parties  cannot  fomi  any  ingredient  in 
the  construction  of  this  agreement.  An  agreement  that  a  Court 
will  construe  to  be  a  covenant  for  perpetual  renewal,  must  be  so 
clear  that  it  will  not  bear  any  other  construction.  Iggulden  v. 
May^  (a)  Harnett  v.  Fieldinff^  (6)  Browne  v.  IHghe.  (c) 
It  is  impossible  to  hold  this  memorandum  to  be  a  *  cov-  *  424 
enant  for  perpetual  renewal.  The  Lord  Chancellor  of 
Ireland,  in  the  decree  of  1716,  declared  it  was  not;  and  the 
Judges  of  the  Queen's  Bench  declared  the  same  upon  deciding 
the  exceptions  to  the  Judge's  direction  at  the  trial  of  the  eject- 
ment, (d) 

By  the  general  rules  of  the  common  law,  if  there  be  a  contract 
which  has  been  reduced  into  writing,  evidence  is  not  allowed  to 
be  given  of  what  passed  between  the  parties,  either  before  the 
written  instrument  was  made,  or  during  the  time  that  it  was  in  a 
state  of  preparation,  so  as  to  add  to  or  subtract  from,  or  in  any 
manner  to  vary  or  qualify,  the  written  contract.  The  first  issue 
directed  is  at  variance  with  such  legal  principle.     The  pleadings 

(a)  9  Ves.  325  ;  7  Eart,  237.  (c)  Ante,  Vol.  11.  pp.  306-416. 

(b)  2  Sch.  &  Lef.  649.  (d)  1  Jebb  &  S.  199. 
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do  not  make  such  a  case  as  warrants  that  issue ;  for  the  respon- 
dents rely  on  the  agreement  contained  in  the  memorandum,  and 
they  pray  that  agreement  to  be  declared  a  covenant  for  perpetual 
renewal.  It  is  impracticable  to  produce  any  parol  evidence  upon 
the  subject-mattei's  of  either  of  the  issues ;  and  all  the  document- 
ary evidence  capable  of  being  adduced  having  been  before  the 
Court  below,  that  Court  ought  to  have  come  to  a  decision  upon 
the  subject  without  involving  the  parties  in  the  expense  of  the 
trial  of  issues  at  law.  Nicol  v.  Vaughan^  (a)  Viscount  Lorton  v. 
Earl  of  Kingston,  (h) 

It  would  be  extremely  dangerous  to  submit  these  issues  to  a 
jury.  According  to  the  settled  principles  of  a  Court  of  Equity, 
it  is  only  when  the  Court  entertains  a  reasonable  doubt  as  to  the 
fact,  and  when  it  depends  on  evidence  the  effect  of  which  can  be 
better  ascertained  before  a  jury,  that  the  Court  for  the  infor- 
mation of  its  own  conscience  directs  an  issue  as  to  such  fact: 

Short  V.  Lee  ;  (c)  whereas  in  this  case,  if  a  jury  could  be 
*  425   tempted  *  to  find  in  the  afiSrmative  of  the  issues,  in  order  to 

support  a  long' possession,  the  conscience  of  the  Court  of 
Chancery  could  not  act  on  a  verdict  so  manifestly  contrary  to  the 
truth  of  the  case  and  the  evidence  in  the  cause. 

Mr.  JPemherton  and  Mr.  Wakefield^  for  the  respondents,  (d)  — 
There  was  doubt  enough  to  justify  the  Court  to  direct  an  issue 
to  try  whether  the  original  lease  contained  a  clause  for  perpetual 
renewal;  or  whether  there  was  a  previous  agreement  to  that 
effect  between  the  parties,  and  not  inserted  in  ike  lease.  It  was 
to  be  collected  from  the  proceedings  and  evidence  in  the  cause 
of  Nangle  v.  Smyth,  in  1713-1716,  that  at  or  before  the  time  of 
the  execution  of  the  lease  dated  the  24th  May,  1672,  which  was 
long  before  the  passing  of  the  Statute  of  Frauds  and  Perjuries  in 
Ireland,  it  was  agreed  between  Packenham  (the  lessor),  and 
Bartholomew  Cooper  (the  lessee),  that  Packenham  should  grant 
to  Cooper,  his  heirs  and  assigns,  a  lease  for  lives  renewable  for 
ever,  of  the  lands  and  premises  in  the  lease  mentioned ;  that  was 
stated  in  the  bill,  and  not  denied  in  the  answer.  The  first  issue 
directed  by  the  decree  was  a  proper  issue  to  be  tried  by  a  jury, 
to  ascertain  that  point.  It  appeared  from  the  evidence  in  that 
cause,  and  from  the  evidence  in  this  cause,  that  there  is  reasona- 

(a)  2  Dow  &  C.  428  ;  1  CI.  &  Fin.  495. 
(&)  Ante,  Vol.  Y.  p.  270.  .  (c)  2  Jac.  &  W.  496. 

(d)  Mr,  Hardey,  of  the  Irish  bar,  was  with  them. 
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ble  ground  to  presume  that,  independent  of  the  memorandum 
admitted  to  be  on  the  lease  of  1672,  —  whereby  it  was  agreed 
between  the  parties  thereto,  **  that  on  the  renewing  or  inserting 
of  any  life  or  lives,  there  should  be  paid  by  the  lessee,  his  heirs 
or  assigns,  the  sum  of  161. 16«.  4(i.," — there  was  contained 
in  that  lease  some  clause,  covenant,  or  agreement,  *  relat-  *  426 
ing  to  the  renewal  of  it  to  the  said  lessee,  his  heirs  and 
assigns ;  and  therefore  the  second  issue  directed  by  the  decree 
was  a  proper  issue. 

The  loss  of  the  tenant's  part  of  the  original  lease,  and  of  the 
renewal  under  the  decree  of  the  Court  of  Chancery  in  1719,  was 
proved  in  the  Court  below,  but  the  landlord's  parts  of  those 
respective  instruments  were  not  produced  by  him,  although  he 
was  called  on  by  notice  in  the  cause  to  produce  them.  The  land- 
lord's parts  of  the  several  subsequent  renewals  were  produced 
by  him,  but  no  account  or  explanation  was  given  of  the  non- 
production  of  the  lease  of  1672  and  the  renewal  of  1719.  Under 
these  circumstances,  the  Court,  if  not  justified  in  presuming,  as 
the  respondents  contended,  that  the  original  lease  did  contain  a 
covenant  for  perpetual  renewal,  was,  at  all  events,  warranted  in 
directing  that  fact  to  be  submitted  to  a  jury  for  investigation  and 
inquiry.  Assuming  that  the  Court  ought  not  to  have  decided  in 
favour  of  the  respondents,  as  was  contended  on  their  part,  upon 
the  presumption  of  the  contents  of  an  instrument  not  produced, 
yet  the  question  of  the  existence  of  a  covenant  for  renewal  was, 
as  a  matter  of  fact,  a  proper  one  to  be  submitted  to  a  jury. 

The  principle  on  which  the  Courts  of  Equity  direct  issues  is 
not  as  stated  on  the  behalf  of  the  appellants.  In  Norman  v.  Mor- 
rell^  (a)  an  issue  was  directed  as  to  the  amount  of  a  legacy ;  a 
doubt  arising  on  a  figure  only.  In  Burkett  v.  Randall^  (6)  the 
bill  prayed  a  conveyance  on  the  ground  of  an  equitable  title  in  a 
testator,  originating  in  an  agreement  which  the  answer  denied, 
but  which  wa»  supported  by  evidence  of  ownership ;  an  issue 
was  directed  to  try  whether  the  testator  was  beneficially 
entitled  at  his  death.  In  the  case  of  *  Collins  v.  Sawrey^  (<?)  *  427 
this  House  held  that  the  Court  below  did  right  in  sending 
an  issue  to  a  jury,  though  the  whole  of  the  evidence  was  written 
evidence,  and  the  question  depended  on  the  construction  of  that 
evidence.  Under  the  circumstances  of  the  present  case,  where 
there  were  seven  successive  renewals  of  the  lease  by  successive 

.    (a)  4  Vea.  769.  (6)  3  Meriv.  466. 

(c)  4  Bro.  P.  C.  692. 
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*430  contents  thereof,  save  the  recitals  thereof  contained  *in 
the  said  indenture  of  the  25th  day  of  December,  1768, 
herein  after  mentioned  ;  but  which  recitals  your  suppliants  sub- 
mit are  conclusive  evidence  of  the  contents  thereof,  for  the 
reasons  herein  after  set  forth."  Then,  in  a  subsequent  part,  the 
bill  states  that  '*  the  last-mentioned  indenture  of  renewal  con- 
tains full  recitals  of  the  several  indentures  herein  before  set  forth, 
or  mentioned,  and  herein  before  stated  to  have  been  burned  or 
destroyed,"  which  includes  the  lease  of  1672,  "  and  having  been 
executed  by  Thomas  Smyth,  the  third,  who  was  seised  of  the 
inheritance,  &c.,  and  under  whom  Thomas  Smyth,  the  defendant, 
claims  title,  your  suppliants  submit  that  Thomas  Smyth  (the 
defendant)  is  bound  and  estopped  by  the  recitals  contained  in 
the  last-mentioned  indenture  of  renewal."  Then  the  bill  prays 
"  that  the  covenant  for  renewal  contained  in  the  said  original 
lease  may  be  decreed  to  have  been  a  covenant  for  perpetual 
renewal." 

It  is  impossible  to  read  that  bill  and  put  any  other  construction 
on  it  than  this,  that  that  which  appears  in  the  renewed  lease  of 
December,  1768,  is  a  copy  of  that  which  is  contained  in  the  lease 
of  1672.  We  have  not  got  the  deed  of  1672 ;  it  was  burned 
or  destroyed;  but  we  state  that  we  know  what  it  contains,  be- 
cause the  deed  of  December,  1768,  contains  all  the  recitals  and 
statements  in  that  deed ;  and  then,  having  got  that  covenant 
from  the  deed  of  1768,  the  bill  prays  that  the  covenant  contained 
in  the  original  lease,  alleged  to  be  identical  with  that  which  is 
stated  in  the  renewed  lease  of  1768,  may  be  declared  to  be  a 
covenant  for  perpetual  renewal.  The  whole  case  of  the  plaintiff 
is  put  on  the  construction  of  that  covenant,  which  is  stated  by 
the  plaintiff  to  be  identified  and  ascertained  by  the  renewed 
lease  of  1768.  Well,-that  case  fails  :  it  is  not  attempted 
*  431  at  the  bar  to  be  *  argued  that  that  covenant  is  a  covenant 
for  perpetual  renewal,  or  that  it  gives  the  plaintiff  any  title 
to  the  relief  which  he  claims  by  this  bill.  The  issues  tendered 
by  the  bill  are  as  to  the  construction  of  the* covenant.  But  what 
have  the  issues  directed  by  the  Court  to  do  with  the  construction 
of  the  covenant  ?  They  have  nothing  to  do  with  the  construc- 
tion of  the  covenant ;  they  find  out  a  case  for  the  plaintiff  dehors 
the  bill. 

Then  it  occurred  to  me,  certainly,  that  if  the  bill  had  assumed 
a  different  shape,  and  had  stated  that  the  deed  was  lost,  but 
through  the  dealings  between  the  parties  an  inference  ought  to 
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be  drawn  that  that  deed  contamed  a  covenant  for  perpetual 
renewal,  and  brought  forward  evidence  for  the  aflSrmative  of  that 
proposition,  that  a  large  and  reasonable  inquiry  might  have  been 
open  to  the  plaintiff,  which  might  have  justified  the  inquiries 
directed  by  those  issues.  But  when  we  look  at  the  earlier  history 
of  this  transaction,  and  at  what  passed  in  the  year  1713,  when 
the  original  lease  existed,  when  the  parties  had  it  to  produce, 
when  they  were  as  much  interested  in  making  the  most  of  that 
lease  as  at  the  present  moment,  it  is  quite  clear  there  is  no  room 
for  any  presumption  that  the  deed  itself,  then  in  possession  of  the 
parties,  did  contain  any  other  covenant  but  that  which  is  con- 
tained in  the  renewed  lease  of  1768.  The  complaint  is  not  of  any 
covenant  that  is  contained  in  the  original  lease,  but  the  bill  prays 
for  relief  on  the  ground  of  some  mistake  or  error  made  by  the 
person  employed  to  prepare  that  lease,  and  asks  for  relief  on 
the  ground  of  that  supposed  error.  Why,  there  was  no  error  in  the 
covenant  for  renewal,  which  is  all  the  plaintiff  asks  for :  instead 
of  that,  he  states  that  which  appears  in  the  renewed  lease 
of  1768,  and  asks  fpr  relief  on  *  the  ground  of  that  not  *  432 
being  properly  adapted  to  the  purpose  the  parties  had  in 
view.  That  shows  that  no  further  investigation,  nor  any  other 
foim  of  suit,  could  possibly  enable  the  plaintiff  to  obtain  that 
relief  which  he  asks  ;  and  the  person  who  prepared  this  bill  had 
good  reason  for  not  opening  a  door  for  further  inquiry,  knowing 
that  the  proceedings  of  1713  would  show  that  there  was  no  other 
ground  on  which  the  plaintiff's  case  could  by  possibility  succeed. 
No  doubt^  after  possession  has  been  held  for  so  long  a  time, 
and  parties  have  supposed  they  have  a  title  which  they  have  not, 
Courts  of  Justice  are  anxious  to  take  care  that  no  conclusion  may 
be  drawn  inconsistently  with  the  original  right  of  the  parties; 
and  where  the  dealing  presupposes  that  there  are  grounds  of  title 
which  are  not  then  capable  of  being  proved,  they  would  give  the 
party  every  opportunity  of  proving  the  history  of  that  title. 
Such,  however,  is  not  the  title  now  set  up  by  the  plaintiff;  and 
I  think  it  would  be  improperly  encouraging  litigation  to  allow 
the  plaintiff  to  file  a  bill  which  he  will  not  be  able  to  sustain.  If 
he  has  any  other  ground  of  equity,  or  a  case  generally  which 
enables  him  to  make  a  new  title  to  new  relief,  under  those  cir- 
cumstances the  dismissal  of  this  bill  will  not  prejudice  him.  I 
think  it  much  fairer,  considering  the  circumstances  of  the  trans- 
action, not  to  hold  out  any  hope  to  the  plaintiff  of  proceeding  in 
a  case  which,  according  to  the  rules  of  practice,  he  would  be 
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precluded  from  proceeding  with  by  the  dismissal  of  his  bill.  I 
therefore  propose  to  your  Lordships  that  this  decree  should  be 
reversed,  and  the  bill  dismissed,  with  costs. 

Lord  Brougham.  —  I  agree  with  what  my  noble  and 

*  433    learned  friend  has  stated  in  the  opinion  he  has  given  *  as 

the  result  of  this  case,  in  every  particular.  It  has  been 
said  that  certain  inattention,  or  negligence,  or  slovenliness,  as 
was  stated  in  one  part  of  the  observa*tions  at  the  bar,  has  been 
found  to  prevail  in  other  parts  of  the  United  Kingdom  in  the 
drawing  of  pleadings,  and  that  on  that  account  your  Lordships 
ought  to  apply  a  rule  to  cases  coming  from  that  part  of  the  king- 
dom different  from  the  rule  you  apply  to  cases  coming  from  nearer 
home.  I  should  say,  if  there  were  such  negligence  or  slovenli- 
ness (which  I  very  much  doubt),  that  would  be  an  exceedingly 
dangerous  course  for  your  Lordships  to  take ;  for  it  would  be  the 
means  of  perpetuating  that  negligence,  or  at  least  slovenliness, 
which,  it  is  suggested,  there  exists.  I  do  not  believe  it  exists; 
but  if  it  does  exist,  your  Lordships,  by  having  one  rule  of  pleading 
for  Ireland  and  another  for  Westminster  Hall,  would  undoubtedly 
perpetuate  it.  But  I  see  no  evidence  whatever  of  this  negligence 
in  the  present  case.  I  see  nothing  whatever  of  that  defect  in  the 
present  pleadings.  The  defect  is  not  in  the  draughtsman,  but  in 
the  party ;  not  in  the  bill,  but  in  the  case.  The  bill  appears  to 
me  to  meet  the  facts  of  the  case,  and  no  doubt  it  is  unfortunate 
to  the  party  that  it  must  be  so  framed ;  but  the  case  being  defec- 
tive in  that  essential  particular  which  has  been  poihted  out  by 
my  noble  and  learned  friend,  the  bill  is  defective  in  that  par- 
ticular, as  the  case,  as  the  facts  upon  which  the  draughtsman 
had  to  proceed,  were  defective ;  and  therefore  cannot  be  now 
remedied. 

My  Lords,  a  doubt  appeared  to  exist  at  one  moment  in  my 

noble  and  learned  friend's  mind,  as  in  my  own,  whether  we  ought 

not  to  dismiss  this  bill  without  prejudice,  so  as  to  enable  the  party 

to  file  another ;  but  I  think  the  real  answer  to  that  is,  that  looking 

at  the  proceedings  of  1713,  that  the  lease  Vas  in  existence 

*  434    *  and  was  before  the  draughtsman  who  prepared  that  bill 

which  was  disposed  of  by  Lord  Middleton,  there  is  no 
evidence  here,  from  the  frame  of  that  bill,  of  what  the  contents 
of  the  lease  then  before  the  draughtsman  were.  I  do  not  say 
whether  that  bill  would  be  evidence  between  the  parties  in  the 
present  suit,  supposing  an  action  was  sent  to  be  tried  at  law.  I 
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do  not  argue  that  at  all ;  but  in  the  discretion  which  this  Court 
has  to  exercise,  as  to  whether  it  will  encourage  another  suit  or 
not,  it  is  very  material  to  consider  whether  there  is  any  possi- 
bility, when  you  look  at  the  bill,  of  the  lease  being  now  produced 
and  found  to  contain  the  clause  it  is  alleged  to  have  contained, 
namely,  the  covenant  for  perpetual  renewal.  Is  it  possible  to 
conceive  that  there  should  be  a  lease  in  existence  with  that  cove- 
nant, when  you  see  the  way  in  which  that  bill  of  1713  is  framed, 
with  the  lease  lying  before  the  draughtsman  at  the  time  ?  So  far 
from  saying  there  is  a  covenant  for  perpetual  renewal  in  that  bill, 
he  says  there  were  various  covenants  in  the  bill ;  that  it  was 
agreed  between  the  parties  at  and  before  the  time  of  executing 
that  lease,  —  it  was  understood  and  Skgreed  between  them, — that 
there  should  be  a  perpetual  renewal,  as  more  plainly  appears  by 
this  clause,  namely,  the  161.  168.  4d,  clause.  N'ow,  if  there  had 
been  a  covenant  for  perpetual  renewal,  it  Avould  not  have  more 
plainly  appeared  by  that  clause,  but  it  would  most  plainly  have 
appeared  by  the  covenant  of  renewal  itself.  It  is  clear  that 
there  was  no  such  covenant,  or  the  draughtsman  would  not  have 
had  recourse  to  that  form  of  stating  his  case,  or  to  that  kind  of 
evidence  by  which  he  was  to  support  it.  Then  he  states  the 
reason  why  that  sixteen-guinea  clause  was  so  framed,  and  was 
not  a  covenant  for  a  perpetual  renewal ;  namely,  the 
unskilfuhiess  of  the  conveyancer  who  prepared  the  *  lease.  *  485 
It  is  clear,  in  my  opinion,  that  your  Lordships  have  the 
strongest  reason  to  suppose  —  the  strongest  reason  that  can  be 
imagined  —  that  in  the  lease  itself,  if  it  had  not  been  unfortu- 
nately destroyed,  there  would  have  been  found  no  covenant  for  a 
perpetual  renewal,  excepting  that  clause  respecting  the  sixteen 
guineas,  the  amount  of  the  fine. 

I  entirely  agree  with  my  noble  and  learned  friend  that  this 
decree  ought  to  be  reversed,  and  the  original  bill  dismissed,  with 
costs  below. 

It  was  ordered,  accordingly,  that  the  order  complained  of  by 
the  appeal  be  reversed,  and  that  the  respondents'  bill  be  dismissed 
out  of  the  Court  below,  with  costs ;  and  that  the  cause  be  re- 
mitted, &c. 
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♦  436    ♦  EARL  OF  ALDBOROUGH  v.  TRYE  and  Othebs. 

1840. 

The  Right  Hon.  Mason  Gerard,  Earl  of  Aid-  )  j       ,,     . 

borough J     /'/' 

Henry  Norwood  Trye  and  Others Eespondents. 

Expectant  Heir.    Post-obit  Securities,    Hide  of  Value,     Voluntary 

Deed.    Practice, 

A.,  being  tenant  in  tail  of  large  estates  expectant  on  the  death  of  bis  father, 
in  consideration  of  6000/.  and  10,000/.  advanced  to  him  by  O.,  charged  the 
estates  with  12,000/.  and  20,000/.,  to  be  paid  only  in  the  event  of  surviving 
his  father,  who  was  abont  eighty  years  of  age,  A.  being  about  forty-three  ; 
and  he  granted  to  R.,  his  agent  in  these  transactions,  in  consideratiou  of 
his  services,  an  annuity  charged  on  the  same  estates.  R.  assigned  the 
annuity  to  O.  for  valuable  consideration.  O.  filed  a  bill  against  A.,  after 
his  father's  death,  to  enforce  these  securities  ;  and  A.  filed  a  cross-bill  to 
set  them  aside,  charging  that  O.  and  R.  took  advantage  of  his  distress,  and 
that  no  adequate  consideration  was  given  him  for  the  post-obit  securities, 
and  no  consideration  for  the  ttnnuity  ;  and  at  the  hearing  he  gave  evidence 
that  the  consideration  for  the  two  sums  of  12,000/.  and  20,000/.  was  not 
the  full  value  according  to  the  tables  and  calculations  of  actuaries.  O. 
gave  no  evidence  of  value. 

Held,  that  the  Court,  in  the  absence  of  evidence  to  enable  it  to  decide  the 
question,  exercised  a  proper  discretion  in  directing  the  Master  to  inquire 
what,  at  the  time  of  the  transaction,  was  the  fair  market-price  of  the  two 
sums  so  secured  to  be  paid,  regard  being  had  to  the  ages  of  A.  and  of  his 
father,  and  to  the  circumstances  of  the  estates  and  A.'s  interest  in  them. 
Jnfra,  p.  456. 

A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant  for  his  ex- 
pectancies, must  show  that  he  gave  him  an  adequate  consideration,  which 
is  the  fair  market-price  at  the  time  of  dealing,  and  not  the  value  according 
to  the  calculations  of  actuaries  on  the  tables.*  (Gowland  v.  De  Faria  ex- 
plained ;  Infra  J  pp.  457-461.) 


^  See  Gwynne  v.  Heaton,  1  Bro.  C.  C.  (Am.  ed.  1814),  10  and  notes; 
Coles  V.  Trecothick,  9  Ves.  (Am.  ed.),  234,  note  (c)  ;  Butler  ».  Haskell,  4 
Desaus.  651,  687  ;  Boynton  r.  Hubbard,  7  Mass.  118  ;  Fitch  t;.  Fitch,  8  Pick. 
480  ;  Trull  v.  Eastman,  3  Met.  121  ;  Osgood  v.  Franklin,  2  John.  Ch.  25  ; 
Meri weather  v,  Herran,  8  B.  Mon.  162 ;  Catron  J.,  in  Jenkins  v,  Pye,  12 
Peters,  241,  257  ;  Warner  v.  Daniels,  1  Wood.  &  M.  92,  103  ;  Ninmio  v,  Davis, 
7  Texas,  266  ;  Poor  u.  Hazelton,  15  N.  11.  564  ;  1  Story  Eq.  Jur.  §  336  et  seq. 
The  purchase  of  a  reversion  from  an  expectant  heir  will  be  set  aside  in  equity, 
unless  the  purchaser,  having  the  bul*den  of  proof,  shows  that  the  transaction 
was  entered  into  in  good  faith,  and  that  the  sale  was  for  full  value.  Brad- 
shaw  V.  Salter,  Salter  v.  Bradshaw,  26  Beav.  161 ;  5  Jur.  n.  s.  831;  St.  Albyn 
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The  rale  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to  heirs  ex- 
pectant or  reversioners  ;  but  the  rule  of  full  value  would  not  be  any  pro- 
tection, as  in  that  case  they  could  not  deal  with  their  expectancies  or  sell 
their  interest  at  all.     {Infra,  pp.  457,  465.) 

A  sale  by  public  auction  is  within  the  proper  rule,  on  the  plain  principle  that 
the  sum  which  the  thing  will  fetch  is  the  sum  which  it  is  worth,  (/ri/ra, 
p.  460.) 

A  party  comes  too  late  to  complain  of  a  decree  after  joining  in  the  iuquiiy 
directed  by  it,  and  the  result  is  against  him ;  and  he  is  not  entitled  to 
question  the  Master's  report  after  it  is  confirmed,  having  taken  no  excep- 
tions.'   (Injray  pp.  455,  456.) 

If  a  person  grants  a  voluntary  deed,  enabling  the  grantee  to  raise  money  on  it 
from  a  third  person,  the  grantor  cannot  get  back  or  set  aside  the  deed 
without  paying  what  was  advanced  on  it  without  fraud.'    {Infra,  p.  463.) 


9.  Harding,  27  Beav.  11  ;  Foster  v.  Roberts,  29  Beav.  467  ;  7  Jur.  n.  s.  400  ; 
Jones  r.  Ricketts,  31  Beav.  130  ;  8  Jur.  n.  s.  1198  ;  Nesbitt  v.  Bervidge,  32 
Bea7.  462  ;  9  Jur.  n.  s.  1044  ;  Lord  ».  Jeffkyns,  35  Beav.  7  ;  Bromley  v. 
Smith,  26  Beav.  644  ;  Perfect  o.  Lane,  80  Beav.  197  ;  Clark  v.  Malpas,  31 
Beav.  80  ;  Baker  v.  Monk,  10  Jur.  n.  b.  624  ;  s.  c.  33  Beav.  419  ;  Benyon  v. 
Ilnch,  3o  Beav.  570  ;  Douglass  ».  Culverwell,  5  L.  T.  n.  s.  484  ;  s.  c.  3  Giff. 
251 ;  affirmed,  6  L.  T.  N.  s.  272  ;  Nimmo  v.  Davis,  7  Texas,  260  ;  Hannah  r. 
Hodson,  6  L.  T.  n.  b.  42  ;  Woodroffe  v.  Allen,  H.  &  J.  73  ;  Sewell  v  Walker, 
12  Jur.  1041;  Davis  v.  Cooper,  and  Cooper  ».  Jackson,  5  Myl.  k  Cr.  270;  King 
V.  Savery,  1  Sm.  &  Giff.  271  ;  s.  c.  5  H.  L.  Cas.  627  ;  Edwards  v.  Burt,  2 
De  G.,  M.  &  G.  55  ;  1  Story  Eq.  Jur.  §  337  a ;  1  Lead.  Cas.  m  Eq.  (3d  Am. 
ed.),  580  [481]  and  notes  to  case  of  Chesterfield  v.  Janssen.  The  application 
of  the  rule  was  not  prevented,  (1)  by  the  fact  that  the  transaction  was  a 
charge  and  not  a  sale  ;  nor  (2)  that  the  expectant  heir  was  a  person  of  mature 
age  ;  nor  (3)  that  he  perfectly  understood  the  nature  and  extent  of  the  trans- 
action ;  nor  (4)  was  it  necessary  for  the  heir  to  show  that  he  was  in  pecuniary 
distress  at  the  time.  Bromley  v.  Smith,  26  Beav.  644.  It  is  now  fully  estab- 
lished, that,  in  calculating  the  value  of  the  reversionary  interest,  the  Court 
vili  be  guided  not  by  the  tables,  but  by  the  market  price,  and,  in  the  case  of 
real  estate,  its  nature,  position,  and  other  particulars  ought  to  be  considered 
as  affecting  the  value  of  the  interest  sold.  1  Lead.  Cas.  in  Eq.  (3d  Am.  ed.) 
587,  [489],  [490],  and  cases  cited  in  note  to  Chesterfield  v.  Janssen;  1  Sugden 
V.  k  P.  (8th  Am.  ed.)  277-285 ;  2  Dart  V.  &  P.  (4th  Eng.  ed.)  690,  691. 
The  mle  above  stated  in  regard  to  setting  aside  sales  of  reversionary  interest 
for  inadequacy  of  consideration,  has  been  recently  changed  in  England,  by  31 
Vic  c.  4,  by  which  it  was  enacted,  that  no  purchase  made  hopdjide,  and  with- 
out fraud  or  unfair  dealing,  of  any  reversionary  interest  in  real  or  personal 
estate,  shall  be  hereafter  opened  or  set  aside  merely  on  the  ground  of  under- 
Tslue.  See  Kerr  F.  &  M.  (1st  Am.  ed.)  187,  note  (1) ;  2  Dart  V.  &  P.  (4th 
Eng.  ed.)  692. 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1313,  1314,  and  oases  in  notes. 

*  Where  a  sale  is  set  aside  on  account  of  the  inadequacy  of  the  considera- 
tion,  or  of  any  other  matter  which  renders  it  fraudulent  only  by  construction 
of  law,  it  is  upon  the  principle  of  redemption,  and  the  conveyance  will  stand 
as  a  security  for  the  principal  and  interest.    1  Stoxy  £q.  Jur.  §  344  ;  Boyd  o. 
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June  2,  4,  15. 

The  appellant  is  the  only  son  of  Benjamin,  late  Earl  of 
*  437  Aldborough,  who  was  one  of  the  younger  sons  of  *  John, 
formerly  Earl  of  Aldborough,  and  succeeded  to  the  earl- 
dom in  1823,  in  consequence  of  the  death  of  his  elder  brothers 
without  leaving  male  issue.  Earl  John,  the  appellant's  grand- 
father, died  in  1802,  having  by  his  will,  dated  the  I3th  of  De- 
cember, 1772,  devised  various  towns  and  lands  of  great  extent 
and  value,  in  the  counties  of  Limerick,  Tipperary,  Dublin,  Wex- 
ford, Wicklow,  and  KUdare,  to  certain  uses,  under  which,  in  the 
events  which  happened  previously  to  the  year  1824,  Benjamin, 
Earl  of  Aldborough,  was  in  that  year  tenant  for  life  of  all  those 
estates,  with  remainder  to  the  appellant  in  tail  male. 

Mason  Gerard,  Esq.,  uncle  of  the  appellant's  mother,  died  in 
1784,  having  by  his  will,  dated  the  11th  of  March,  1782,  given 
and  devised  all  his  real  and  personal  estates,  of  what  nature  and 
kind  soever,  in  trust  (after  payment  of  his  debts  and  legacies, 
which  have  been  long  since  paid)  to  apply  one  moiety  of  the  net 
produce  thereof  to  his  sister,  Sarah  Burton,  for  her  life,  and  after 
her  decease,  to  the  use  of  the  said  Benjamin  Stratford,  afterwards 
Earl  of  Aldborough,  for  his  life ;  and  as  to  the  other  moiety  thereof, 
to  the  use  of  the  said  Benjamin  for  his  life ;  and  as  to  the  whole 
of  such  real  and  personal  estates,  after  the  death  of  Benjamin, 
to  the  use  of  his  first  and  other  sons  by  Martha  his  wife,  sever- 
ally and  successively,  in  tail  male.     Martha,  Countess  of  Ald- 

Dunlap,  1  John.  Ch.  478,  482,  483  ;  Sands  v.  Codwise,  4  John.  536,  598,  509; 
Gwynne  v.  Heaton,  1  Bro.  C.  C.  (Am.  ed.  1844)  11,  and  in  note  ;  Bemal  v. 
Donegal,  1  Bligh  n.  s.  594;  Boyntou  v.  Hubbard,  7  Mass.  120;  Wharton  v. 
May,  5  Ves.  (Am.  ed.)  27,  note  ;  Carter  v.  Palmer,  8-  CI.  &  Fin.  657  ;  Kerr 
F.  &  M.  (1st  Am.  ed.)  343^45  ;  Holland  ».  Cruft,  20  Pick.  337  ;  Weedon  r. 
Hawes,  13  Conn.  50  ;  Sanford  v,  Wheeler,  13  Conn.  165 ;  Clements  v,  Moore, 
6  Wallace,  299  ;  Drury  v.  Cross,  7  Wallace,  299  ;  Tripp  v.  Vincent,  8  Paige, 
176;  Wood  v.  Goff,  7  Bush,  Ky.  59;  Alley  o.  ConneU,  3  Head,  578  ;  College  v. 
Powell,  12  Grattan,  372  ;  Church  v.  Chapin,  35  Vt.  223  ;  Corlett  v.  RadclifFe, 
14  Moore  P.  C.  121  ;  Worthington  w.  Bullitt,  6  Md.  172  ;.Bean  v.  Smith,  2 
Masou,  252;  Bigelow  v.  Ayrault,  46  Barb.  143.  But  a  deed  fraudulent  in  fact  ia 
not  permitted  to  stand  as  a  security  for  any  purpose  of  reimbursement  or  in- 
demnity. Sands  v.  Codwise,  4  John.  536,  598,  599  ;  Boyd  v,  Dunlap,  1  John. 
Ch.  482;  Jones  r.  Hubbard,  6  Munf.  261;  Edwards  v.  Burt,  2  DeG.,  M.  &  G. 
(Am.  ed.)  64,  and  note  (1)  ;  Wood  v.  Goff,  7  Bush  (Ky.),  59  ;  Holland  v. 
Cruft,  20  Pick.  321,  Pettibone  v.  Stevens,  15  Conn.  19  ;  M'Kee  r.  Gilchrist,  3 
Watts,  230  ;  Marriot  r.  Givens,  8  Ala.  694 ;  Goodwin  v.  Hammond,  13  Cal. 
168 ;  Bibb  v.  Baker,  17  B.  Mon.  292  ;  Bleakley's  Appeal,  66  Penn.  St.  187  ; 
Hastings  v.  Spenser,  1  Curtis,  C.  C.  504. 
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borough,  was  the  appellant's  mother :  she  was  daughter  of  Sarah 
Bnrton,  who  died  before  the  year  1824. 

In  the  year  1825,  when  the  transactions  with  Mr.  John  Har- 
vey OUney  (after  mentioned),  which  form  the  subject  of  this 
appeal,  commenced,  Benjamin,  Earl  of  Aldborough,  was 
seventy-nine  years  of  age ;  *  the  appellant,  then  Viscount  ♦  488 
Amiens,  was  about  forty-two.  The  properties  in  which 
he  was  then  interested  in  remainder  were  subject  to  some  encum- 
brances, but  they  produced  to  his  father  a  clear  rental  of  8000Z. 
a  year.  He  had  an  allowance  from  his  father  of  only  5002.  a 
year ;  and  having  no  other  income  for  the  support  of  himself  and 
family,  he  was  under  great  pressure  and  difficulties,  and  confined 
within  the  rules  of  the  King's  Bench  prison  for  debt. 

In  those  circumstances  the  appellant  entered  into  a  treaty  with 
Mr.  OUney  for  raising  a  sum  of  6000Z. ;  and  for  the  immediate 
advance  of  that  sum,  he  agreed  to  give  a  security  on  the  estates 
comprised  in  the  wills  before  recited,  and  his  own  personal  secur- 
ity, for  12,000i.,  payable  after  his  father's  death,  in  the  event  of 
his  surviving  his  father.  Accordingly,  by  an  indenture  dated  the 
21st  of  December,  1825,  and  made  between  the  appellant,  by  his 
description  of  Viscount  Amiens,  of  the  one  part,  and  John  Har- 
vey Ollney,  of  the  other  part,  the  appellant,  in  consideration  of 
6000/.,  covenanted  that  in  case  he  should  be  living  at  the  time 
of  the  decease  of  Benjamin,  Earl  of  Aldborough,  his  father, 
he,  the  appellant,  his  heirs,  executors,  or  administrators,  would, 
within  three  months  next  after  the  decease  of  the  said  earl,  pay 
Ollney,  his  executors  or  administrators,  the  sum  of  12,0002.  of 
lawful  money  of  Great  Britain.  And  by  this  indentiire  the 
appellant  demised  unto  J.  H.  Ollney,  aU  those  several  towns, 
lands,  and  hereditaments,  situate  in  the  several  counties  be- 
fore mentioned  in  Ireland,  and  all  other  lands,  tenements,  and 
hereditaments  comprised  in  and  devised  by  the  said  wills  of  John, 
Earl  of  Aldborough,  and  Mason  Gerard;  and  all  other 
*  lands,  tenements,  and  hereditaments  whatsoever,  in  Ire-  *  489 
land,  of  or  to  which  the  appellant  was  seised  or  entitled 
at  law  or  in  equity,  or  otherwise  howsoever,  in  possession,  rever- 
sion, or  remainder;  to  hold  unto  J.  H.  Ollney,  his  executors, 
administrators,  and  assigns,  for  the  term  of  ninety-nine  years 
without  impeachment  of  waste,  in  trust  for  Benjamin,  Earl  of 
Aldborough,  during  so  much  of  that  term  as  he  should  live  ;  and 
after  his  decease,  in  trust  for  the  person  or  persons  for  the  time 
being  entitled  to  the  said  towns,  lands,  tenements,  and  heredita- 
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ments,  in  remainder  expectant  on  the  determination  of  that  term, 
in  case  the  appellant  should  depart  this  life  in  the  lifetime  of  the 
said  earl,  or  if  the  appellant  should  survive  him,  then  until  de- 
fault should  be  made  in  payment  of  the  sum  of  12,0002. ;  and  ia 
case  of  such  default,  then  that  Ollney,  his  executors,  administra- 
tors, or  assigns,  should,  at  any  time  thereafter,  and  without  the 
necessity  of  any  further  authority  or  concurrence  of  the  appel- 
lant, by  sale  or  mortgage  levy  and  raise  the  sum  of  12,0002.,  or 
so  much  thereof  as  should  remain  unpaid,  with  interest,  to  be 
computed  from  the  end  of  three  months  next  after  the  decease 
of  the  said  earl,  together  with  all  incidental  costs  and  charges. 

The  indenture  contained  a  covenant  by  the  appellant  to  levy 
fines ;  and  also,  in  case  he  should  survive  the  earl  his  father,  to 
suffer  common  repoveries  of  the  said  lands  and  hereditaments ; 
and  it  was  thereby  agreed  and  declared,  that  the  fines  and  recov- 
eries should  operate  and  enure  to  the  use  of  J.  H.  Ollney,  his 
executors,  administrators,  and  assigns,  for  the  said  term,  upon 
the  trusts  before  expressed. 

Fines  were  accordingly  levied  of  the  said  lands  by  the 

*440    appellant,  in  the  Court  of  Common  Pleas  in  *  Ireland; 

and  the  payment  contingently,  as  before  stated,  of  the 

said  sum  of  12,0002.,  was  further  secured  by  the  appellant's  bond, 

executed  by  him  as  part  of  the  same  transaction. 

The  appellant  having  received  the  above  60002.  —  with  con- 
siderable deductious  under  the  designation  of  costs,  premium, 
and  commission,  —  was  soon  afterwards  released  from  confine- 
ment. Being  again  pressed  by  difficulties,  and  in  urgent  distress, 
he  was  obliged  again  to  raise  money ;  and,  accordingly,  through 
the  agency  of  Mr.  Lucius  Hooke  Robinson,  by  whose  agency  he 
had  raised  the  60002.,  it  was  arranged  that  the  appellant,  in  con- 
sideration of  10,0002.,  should  grant  another  post-obit  security  to 
J.  H.  Ollney  for  20,0002.,  to  be  paid  on  the  like  events.  Accord- 
ingly, by  another  indenture,  dated  the  27th  of  July,  1827,  the 
appellant,  in  consideration  of  the  sum  of  10,0002.  therein  alleged 
to  be  paid  to  him  by  Ollney,  covenanted,  that  in  case  he  should 
be  living  at  the  time  of  the  decease  of  the  said  earl  his  father, 
he,  the  appellant,  his  heirs,  executors,  or  administrators,  would, 
within  three  months  next  after  such  decease,  pay  unto  Ollney, 
his  executors,  or  administrators,  the  sum  of  20,0002.  of  lawful 
jnoiiey  of  Great  Britain.  And  it  was  thereby  agreed  and  de- 
claimed, that  the  powers  given  to  him  and  them  over  the  said  lands 
and  hereditaments  by  the  before  stated  indenture  of  the  21st 
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December,  1825,  might  be  exercised  for  securing  the  payment  of 
the  20,0001.  with  interest  from  the  time  the  same  should  become 
payable,  as  well  as  the  payment  of  the  said  12,0002.  and  interest. 
The  payment  contingently,  as  aforesaid,  of  the  sum  of  20,0002. 
was  further  secured  by  the  appellant's  bond  executed  at  the  same 
time. 

*As  part  of  the  same  transaction,  the  appellant  also  *441 
executed  an  indenture,  dated  the  28th  of  July,  1827, 
expressed  to  be  made  between  him  and  Lucius  Hooke  Robinson, 
of  Charlotte  Street,  Bloomsbury,  in  the  county  of  Middlesex, 
gentleman,  whereby  the  appellant,  in  consideration  of  services 
done  for  him  by  Robinson,  granted  unto  him,  his  executors, 
administrators,  and  assigns,  an  annuity  of  2002.  charged  upon 
the  said  lands  and  hereditaments,  for  the  term  of  ninety-nine 
years,  to  commence  from  the  death  of  Benjamin,  Elarl  of  Aldbo- 
rough,  if  the  appellant  should  be  then  living,  and  fully  to  be 
completed  and  ended  if  Robinson  should  so  long  live,  and  to 
be  paid  by  equal  quarterly  payments ;  the  first  payment  to  be 
made  at  the  expiration  of  three  calendar  months  after  the  decease 
of  the  said  earl,  if  the  appellant  should  survive  him.  And  by 
the  same  indenture  the  appellant  demised  unto  Robinson  all 
those  lands  in  the  several  counties  before-mentioned  in  Ireland, 
and  all  other  the  lands  comprised  in  and  devised  by  the  wills  of 
John,  Earl  of  Aldborough,  and  Mason  Oerard ;  and  all  and 
singular  other  the  towns,  lands,  and  hereditaments  whatsoever 
in  Ireland,  of  or  to  which  the  appellant  was  then  seised  or 
entitled  in  possession,  reversion,  or  remainder;  to  hold*  unto 
Robinson,  his  executors,  administrators,  and  assigns,  for  the 
term  of  one  •  hundred  years,  without  impeachment  of  waste, 
upon  certain  trusts,  for  securing  the  said  annuity.  And  by 
another  indenture  of  the  same  date,  Robinson  was  appointed 
receiver  over  all  the  estates  after  the  death  of  the  appellant's 
father. 

By  indentures  of  lease  and  release,  dated  the  2d  and  3d  of 
July,  1828,  the  release  being  of  seven  parts,  and  expressed  to  be 
made  between  Benjamin,  Earl  of  Aldborough,  of  the  first 
part ;  the  appellant,  of  the  *  second  part ;  James  Mont-  *  442 
gomery  Blair,  Robert  Saunders,  the  Rev.  John  Christo- 
pher Lloyd,  and  others,  of  the  third,  fourth,  fifth,  sixth,  and 
seventh  parts ;  and  by  common  recoveries  sufiPered  in  the  Court 
of  Common  Pleas  in  Ireland,  in  pursuance  of  an  agreement  con- 
tained in  the  indenture  of  release,  the  lands  and  hereditaments 
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devised  by  the  wills  of  John,  Earl  of  Aldborough,  and  Mason 
Gerard,  were  dischai^ged  from  the  estate  tail  of  the  appellant 
therein,  and  all  remainders  thereupon  expectant,  and  were  limited 
and  assured  by  the  appellant  and  his  father  to  the  use  that  the 
said  J.  M.  Blair,  his  executors  and  administrators,  might,  during 
the  joint  lives  of  Benjamin,  Eail  of  Aldborough,  and  of  the  appel- 
lant, receive,  upon  certain  trusts  in  that  indenture  contained,  a 
yearly  rent-charge  of  700?.*  out  of  -the  said  lands  and  heredita- 
ments; and  subject  thereto,  to  the  use  that,  after  the  decease 
of  the  said  Benjamin,  Earl  of  Aldborough,  the  said  R.  Saunders 
and  J.  C.  Lloyd  should  receive  upon  the  trusts  therein  mentioned 
a  yearly  rent-charge  of  7002.  out  of  the  said  lands  and  heredit- 
aments ;  and  subject  to  this  last  mentioned  yearly  rent-charge, 
to  such  uses  as  Benjamin,  Earl  of  Aldborough,  and  the  appel- 
lant, should  by  deed  jointly  appoint ;  and  in  default  of  and  until 
such  appointment,  to  the  use  of  the  said  Benjamin,  Earl  of  Ald- 
borough, and  his  assigns,  for  his  life,  without  impeachment  of 
waste,  akud  after  his  decease  to  the  use  of  the  appellant,  his  heirs 
and  assigns  for  ever. 

In  the  yes^  1833  the  appellant  applied  to  Mr.  OUney  for  a 
further  sum,  which  the  latter  agreed  to  advance  upon  further 
security;  and  accordingly  by  indentures  of  lease  and  release, 
dated  the  1st  and  2d  of  Mai*ch,  1833,  the  release  expressed  to  be 
made  between  the  appellant  of  the  first  part,  J.  H.  OUney  of  the 
second  part,  and  Margaret  Powell  and  William  Charles 
*  443  King  *  of  the  third  part,  the  appellant  covenanted  with 
'Ollney,  that,  in  consideration  of  5000Z.  alleged  to  be  paid 
to  him  by  Ollney,  he  would,  on  the  2d  of  August  then  next, 
pay  unto  Ollney,  his  executors,  administrators  oi;  assigns,  the 
sum  of  5000/.,  with  interest  for  the  same  after  the  rate  of  62.  per 
cent  per  annum ;  and  the  appellant  conveyed  unto  the  said  Mar- 
garet Powell  and  W.  C.  King,  and  their  heirs,  all  those  the  lands 
and  hereditaments  in  the  said  several  counties  of  Ireland,  and  all 
other  the  lands  and  hereditaments  devised  by  the  wills  of  John, 
Earl  of  Aldborough,  and  Mason  Gerard ;  and  all  other  lands  and  * 
hereditaments  in  Ireland  of  or  to  which  the  appellant  was  then 
seised  or  entitled  in  possession,  reversion  or  remainder ;  to  hold 
to  the  use  of  Margaret  Powell  and  W.  C.  King,  their  heirs  and 
assigns,  for  ever,  subject  to  the  life-estate  of  Benjamin,  Earl  of 
Aldborough,  and  to  the  said  indentures  of  the  2l8t  of  December, 
1825,  and  27th  of  July,  1827,  and  the  said  annuity  of  700i, 
limited  to  R.  Saunders  and  C.  Lloyd ;  nevertheless,  in  case  the 
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eaid  sums  of  12,000Z.  and  20,0002.,  secured  by  the  said  indent- 
ures, should  either  never  become  payable,  or  should,  together 
with  all  interest,  have  been  fully  paid  at  the  expiration  of  six 
calendar  months  next  after  the  decease  of  Benjamin,  EarT  of 
Aldborough,  and  in  case  the  said  50002.,  and  all  interest  thereon, 
should  have  been  fully  paid  within  six  calendar  months  after  the 
decease  of  the  said  earl,  then  in  trust  for  the  appellant  in  fee ; 
and  in  case  such  several  sums,  or  any  part  thereof,  or  any  interest 
thereon,  should  be  unpaid  at  the  end  of  six  calendar  months  next 
after  the  decease  of  the  said  earl,  then  upon  trust  to  sell  and 
dispose  of  the  said  lands  and  hereditaments,  or  any  part 
thereof ;  and  out  *  of  the  moneys  to  arise  from  such  sale  *  444 
or  sales,  and  out  of  the  rents  and  profits  which  should 
arise  from  and  after  the  death  of  the  said  earl,  in  the  first  place 
to  pay  all  expenses  of  sale ;  and  in  the  next  place  to  pay  unto 
J.  H.  OUney,  his  executors,  administrators,  or  assigns,  all  such 
principal  moneys  and  interest  as  aforesaid,  and  the  ultimate  sur- 
plus, which  should  remain,  unto  the  appellant,  his  executors, 
administrators,  or  assigns. 

By  an  indenture  dated  the  4th  of  March,  1883,  made  between 
the  said  L.  H.  Robinson  and  J.  H.  Ollney,  Robinson,  in  con- 
dderation  of  750Z.,  assigned  to  Ollney,  his  executors,  administra- 
tors,  and  assigns,  the  annuity  of  2002.  granted  by  the  deed  of 
28th  of  July,  1827,  and  the  lands  and  hereditaments  thereby 
demised  to  Robinson  as  aforesaid. 

Benjamin,  Earl  of  Aldborough,  died  in  July  1833,  leaving  the 
appellant  (who  succeeded  to  the  earldom)  surviving;  where- 
upon Mr.  Ollney  became  entitled  to  the  several  sums  secured 
by  the  said  recited  indentures. 

In  Michaelmas  term,  1838,  J.  H.  Ollney  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  appellant  and  others, 
thereby  stating  the  said  securities  executed  to  him  by  the  appel- 
lant, and  the  said  deeds  whereby  the  annuity  of  2002.  was  granted 
to  Robinson  and  assigned  to  Ollney ;  and  the  bill  prayed  that 
an  account  might  be  taken  of  what  was  due  to  Ollney  for  prin- 
dpal  and  interest  in  respect  of  the  said  three  several  sums  of 
12,0002.,  20,0002.,  and  50002.,  and  in  respect  of  the  said  annuity ; 
and  also  of  aU  incumbrances  affecting  the  said  lands  and  premises 
prior  to  his  demands ;  and  that,  in  default  of  payment  of  the 
sums  which  should  be  found  due  on  such  account,  the  ap- 
pellant might  be  barred  and  for  ever  foreclosed  of  *  and  *  445 
from  all  benefit  and  equity  of  redemption,  .of  and  in  the 
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towns,  lands,  tenements,  and  hereditaments  respectively  charged 
with  the  said  principal  sums  and  interest,  and  that  the  same 
might  be  sold  by  and  tmder  the  direction  of  the  Court  for  the 
residue  of  such  terms,  or  such  other  period  as  the  Court  should 
think  proper;  and  that  out  of  the  proceeds  of  such  sales  the 
sum  which  should  be  found  due  to  J.  H.  Ollnej,  upon  taking 
the  accounts,  and  such  charges  (if  any)  as  the  Court  should 
consider  to  be  properly  payable  thereout,  might  be  paid  and 
satisfied,  and  that  the  residue  of  such  proceeds,  or  a  competent 
part  thereof,  might  be  properly  secured  for  the  purpose  of  an- 
swering the  accruing  payments  of  the  annuity  of  2002. ;  and  that 
in  the  mean  time  a  receiver  might  be  appointed  of  the  rents,  and 
be  directed  to  apply  the  same  towards  satisfaction  of  the  sums 
due  and  to  become  due  to  Ollney. 

In  March,  1835,  the  appellant  put  in  his  answer,  whereby  he 
admitted  the  material  facts  stated  in  the  bill,  but  alleged  that  in 
the  years  1810,  1812, 1814,  and  1816,  he  charged  the  said  lands 
and  hereditaments  with  annuities  amounting  to  upwards  of  1324Z., 
payable  during  the  lives  of  himself  and  of  other  persons,  in  the 
event  of  his  surviving  his  father,  and  with  divers  principal  sums 
of  money,  amounting  to  upwards  of  40,000Z.,  payable  in  the  like 
event ;  and  he  alleged  that  at  the  time  when  J.  H.  Ollney  paid 
him  the  said  sums  of  60002.  and  10,0002.  he  was  in  great  pecun- 
iary distress,  and  was  thereby  induced  to  submit  to  unreason- 
able terms ;  and  that  L.  H.  Robinson  was  employed  by  Ollney, 
and  not  by  the  appellant,  in  negotiating  the  said  transactions ; 
and  that  the  indenture  of  the  21st  of  December,  1825,  was  pre- 
pared by  Mr.  W.  R.  King,  the  solicitor  of  Ollney,  and  was  exe- 
cuted by  the  appellant  in  prison,  without  consulting  any 
*446  *  solicitor;  and  that  the  said  indenture  was  not  in  con- 
formity to  the  agreement  between  the  parties,  for  that  the 
appellant  had  agreed  to  pay  the  sum  of  12,0002.  within  twelve, 
and  not  within  three  months,  after  the  death  of  his  father,  if  he 
survived  him ;  and  that  the  appellant,  on  the  execution  of  the 
said  indenture,  paid  to  L.  H.  Robinson  6002.  as  a  bonus,  with  the 
knowledge  of  Ollney ;  and  that  the  indenture  of  the  27th  of 
July,  1827,  was  also  prepared  by  W.  R.  King,  and  was  executed 
by  the  appellant  while  abroad,  and  without  consulting  any  solici- 
tor ;  and  that  on  the  execution  of  the  last  mentioned  indenture, 
the  appellant  paid  to  Robinson  10002.  as  a  bonus,  and  also  paid 
to  W.  R.  King  5002.  for  his  charges,  exclusive  of  stamps  and 
other  costs  out  of  pocket,  and  travelling  expenses ;  and  that  the 
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indentore  of  the  28th  day  of  July,  1827,  was  prepared  by  W.  R. 
King,  with  the  privity  of  Ollney ;  and  that  by  another  deed  the 
appellant  appointed  L.  H.  Robinson  reoeiver  of  the  rents  of  the 
said  hereditaments,  after  the  death  of  the  appellant's  father  ;  and 
that  in  the  year  1826  the  appellant's  father  was  upwards  of  eigh- 
ty*three  years  of  age,  and  was  in  a  very  infirm  state  of  health, 
and  that  the  appellant  was  then  only  forty-five  years  of  age,  and 
a  very  healthy  person ;  and  the  appellant,  by  his  answer,  insisted 
that,  on  payment  of  the  said  sums  of  6000^.  and  10,0002.,  with 
interest  £rom  the  times  of  the  said  advances,  the  indentures  of 
the  2l8t  of  December,  1825,  and  the  27th  of  July,  1827,  ought 
to  be  set  aside,  and  that  the  indenture  of  the  28th  July,  1827, 
ought  to  be  set  aside  without  payment  by  the  appellant  of  any 
sum  whatsoever.  And  the-  appellant  alleged  that,  out  of  the 
said  sum  of  50002.,  he  paid  W.  R.  King  3002.  for  expenses ;  but 
he  admitted  that  Ollney  was  entitled  to  the  said  sum  of 
5002,  secured  by  the  indentures  *  of  the  1st  and  2d  March,  *  447 
1833,  with  interest  thereon  from  the  time  of  the  advance 
thereof  ;  and  the  appellant  submitted  that,  at  the  time  of  the 
said  several  transactions  with  J.  H.  Ollney,  the  appellant  was  in 
the  situation  of  an  expectant  heir,  dealing  with  his  expectancies, 
and  that  advantage  had  been  taken  by  Ollney  and  his  agent  of 
the  situation  of  appellant,  and  of  his  necessities  and  embarrass- 
ments, and  that  appellant  was  entitled  in  equity  to  be  relieved  from 
the  said  bargams. 

The  appellant,  on  the  19th  February,  1885,  before  putting  in 
the  foregoing  answer,  filed  his  cross-bill  in  the  Irish  Court  of 
Chancery,  against  J.  H.  Ollney,  Margaret  PoweU,  and  William 
Charles  King,  and  thereby  stated  the  original  bill  of  J.  H.  Ollney ; 
and  also  stated  and  charged  the  several  matters  contained  in  the 
appellant's  said  answer,  or  to  that  effect.  And  the  appellant,  by 
his  cross-bill,  prayed  that  the  said  indentures  of  the  21st  of 
December,  1825,  27th  and  28th  of  July,  1827,  and  his  bonds  to 
Ollney,  bearing  date  the  21st  of  December,  1825,  and  27th  of 
July,  1827,  might  be  set  aside  as  fraudulent  and  void,  and  be 
delivered  up  to  be  cancelled,  upon  payment  by  the  appellant  of 
the  principal  sums  actually  and  bond  fide  paid  to  him  on  the 
occasion  of  the  execution  of  the  said  deeds,  after  deducting  all 
such  siuns  as  the  appellant,  by  fraud  or  imposition,  was  com- 
pelled to  repay  or  allow  to  L.  H.  Robinson  and  W.  R.  King,  at 
the  desire  and  by  the  contrivance  of  J.  H.  Ollney,  which  princi- 
pal sums,  with  interest  thereon  from  the  time  they  were  respeo- 

[829  ] 


*  447  CASES  IN  THE  HOUSE  OF  LORDS. 

tiyely  advanced,  the  appellant  thereby  undertook  to  pay:  and 

that  the  said  annuity  deed  of  the  28th  of  July,  1827,  might  be 

set  aside,  and  delivered  up  to  be  cancelled ;  and  that  an  account 

might  be  taken  of  the  sum  due  for  principal  and  interest 

•  448    on  foot  of  the  sums  *  actually  and  band  fide  received  by 

the  appellant  for  his  own  use  at  the  time  of  the  said 
respective  alleged  advances,  and  also  an  account  of  the  sum  of 
5000Z.  advanced  to  him  on  the  2d  of  March,  1838,  with  interest ; 
and  that  the  said  several  deeds  and  securities  obtained  by  Ollney, 
if  not  altogether  set  aside,  might  be  deemed  to  be  securities  only 
for  the  sum  or  sums  of  money  which,  upon  the  taking  of  the 
accounts,  should  appear  due  on  the  foot  of  said  advances ;  and 
that  upon  payment  thereof,  Ollney,  Margaret  Powell,  and  W.  C, 
King  should  be  directed  to  release  and  convey  to  the  appellant 
the  several  lands  and  premises  so  conveyed  to  them,  freed  from 
all  incumbrances  whatsoever  made  by  them. 

J.  H.  Ollney  put  in  his  answer  to  the  cross-bill,  and  thereby 
insisted  on  his  title  to  the  whole  relief  prayed  by  his  original  bill. 
W.  C.  King  and  Margaret  Powell  likewise  put  in  answers  to  the 
cross-bill.  Margaret  PoweU  subsequently  died,  and  J.  H.  OUney 
died  in  January,  1836,  having  made  his  will,  and  appointed  the 
respondents  his  executors,  who  duly  proved  the  same  in  the 
Prerogative  Court  in  Ireland.  The  bill  and  cross-bill  were 
revived  soon  afterwards,  and  both  causes  being  at  issue,  wit- 
nesses were  examined  for  the  appellant  and  respondents. 

The  witnesses  for  the  respondents  proved  the  execution  of  the 
deeds  before  mentioned,  and  the  payment  of  the  sums  of  6000/. 
and  10,000Z.  and  6000Z.  to  the  appellant,  and  of  760Z.  by  Ollney 
to  Robinson,  and  that  Robinson  was  the  agent  of  the  appellant 
in  those  transactions. 

The  witnesses  for  the  appellant  proved  his  distress  and  embar- 
rassments in  1825-28,  and  that  his  father  was  seventy-nine  years 
of  age  in  1825,  and  himself  only  forty-two,  and  in  good 

*  449    health,  and  that,  according  to  *  the  tables  for  calculating 

reversionary  interests  at  the  insurance  offices,  the  sums  of 
60001.  and  10,000/.  were  not  adequate  prices  for  the  contingent 
sums  of  12,000/.  and  20,000/. 

The  causes  came  on  to  be  heard  before  the  Lord  Chancellor  of 
Ireland,  who  by  his  decree,  dated  7th  of  February,  1837,  ordered 
and  decreed  that  it  should  be  referred  to  the  Master  to  inquire 
and  report  whether,  under  all  the  circumstances,  the  sums  of 
6000/.  and  10,000/.,  paid  by  John  Harvey  Ollney  to  the  appellant, 
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on  the  21st  of  December,  1825,  and  the  27th  of  July,  1827,  respec- 
tively, were  the  fair  market-prices  for  the  sums  of  12,000i.  and 
20,O00Z,  secured  to  be  paid  to  OUney  by  the  appellant  at  the  time 
and  in  the  manner  in  the  pleadings  mentioned,  taking  into  consid- 
eration the  relative  ages,  at  the  time,  of  the  appellant  and  his 
fitther,  Benjamin  O'Neale,  then  Earl  of  Aldborough,  and  the  cir- 
cumstances of  the  property  whereon  said  sums  of  12,000Z.  and 
20,000Z.  were  intended  to  be  secured,  and  the  estate  and  interest 
of  the  appellant  therein,  and  the  other  circumstances  in  the  plead- 
ings mentioned,  relative  to  the  transactions. 

The  respondents  and  the  appellant  proceeded  before  the  Mas- 
ter under  that  decree,  and  all  the  proo&  in  the  original  and  cross 
causes  were  there  entered  as  read ;  and  in  addition  thereto,  the 
respondents  examined  six  witnesses,  actuaries,  and  auctioneers, 
"who  differed  very  muph  in  regard  to  the  question  of  market-price 
Taluc  of  the  12,000Z.  and  the  20,000Z.  The  Master  by  his  report, 
dated  the  28th  of  March,  1838,  found  that  the  sums  of  6000Z.  and 
10,000/.  paid  by  Ollney  to  the  appellant,  on  the  21st  of  Decem- 
ber, 1825,  and  the  27th  of  April,  1827,  respectively,  were  the  fair 
market-prices  for  said  sums  of  12,0002.  and  20,000Z.  secured  to  be 
paid  to  him  by  the  appellant,  at  the  times  and  in  the  manner  in 
the  pleadings  mentioned. 

•  The  causes  came  on  to  be  heard  upon  the  said  report  *  460 
and  merits  and  further  directions,  before  the  said.  Lord 
Chancellor,  when  his  Lordship,  by  a  decree  dated  the  26th  of 
April,  1838,  was  pleased  to  order  and  decree  that  the  said  report 
should  stand  confirmed ;  and  that  the  said  two  sums  of  12,000{. 
and  20,000Z.  secured  by  the  said  deeds,  bearing  date  respectively 
the  21st  of  Dec,  1826,  and  27th  July,  1827,  and  interest  thereon 
respectively  at  the  rate  of  5Z.  per  cent  per  annum  from  the  10th 
of  October,  1838,  until  paii,  were  charges  on  the  lands  and  prem- 
ises in  the  pleadings  mentioned,  and  that  the  respondents  were 
entitled  thereto.  And  his  Lordship  further  ordered  and  decreed 
that  the  respondents  were  also  entitled  to  the  sum  of  5000Z. 
secured  by  the  said  deed  dated  the  2d  of  March,  1833,  with 
interest  thereon  at  the  rate  of  61.  per  cent  per  annum,  to  be  com- 
puted from  the  2d  of  March,  1833,  until  paid.  And  his  Lordship 
declared  that  the  respondents  were  not  entitled  to  the  said  annu- 
ity of  200Z.  a  year,  granted  to  L.  H.  Robinson,  and  assigned  to 
J.  H.  Ollney;  but  that  the  deeds  granting  and  assigning  the 
same  were  only  to  stand  as  a  security  for  the  sum  of  750Z.,  being 
the  consideration  money  paid  by  Ollney  to  Robinson  for  the  pur- 
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chase  of  the  said  annuity,  with  interest  thereon  from  the  4th  of 
March,  1833,  at  the  rate  of  52.  per  cent  per  annum  until  paid ; 
and  his  Lordship  ordered  that  the  bill  in  the  original  cause  should 
stand  dismissed  without  costs,  so  &r  as  the  same  sought  to  estab- 
lish the  annuity.  And  his  Lordship  referred  it  to  the  said  Mas- 
ter to  take  an  account  of  what  was  due  to  the  respondents  for 
principal  and  interest  in  respect  of  the  aforesaid  several  sums  of 
12,000!.,  20,000;.,  5000;.,  and  7502. ;  and  also  to  take  an  account 
of  all  incumbrances  prior  to  their  demands  affecting  the 

*  451    estates  of  the  appellant  in  the  pleadings  mentioned,  *  in 

which  said  accounts  all  just  and  fair  allowances  were  to  be 
given ;  and  the  Master  was  to  be  at  liberty  to  advertise  for  all 
persons  having  or  claiming  to  have  any  such  prior  encumbrances 
as  aforesaid,  to  come  in  and  prove  the  same  before  him.  And  his 
Lordship  further  ordered  that  the  respondents  should  have  their 
costs  as  plaintiffs  in  the  first  cause,  and  as  defendants  in  the 
second  cause,  including  the  costs  of  the  reference  under  the  decree 
of  the  7th  of  February,  1837,  as  against  the  appellant,  and  the 
lands  and  premises  in  the  pleadings  mentioned. 

The  appellant,  considering  himself  aggrieved  by  the  decree  of 
the  7th  of  February,  1837,  the  report  of  the  28th  of  March,  1888, 
and  by  the  decree  of  the  26th  of  April,  1888,  appealed  therefrom 
respectively. 

Mr.  Pemberton  and  Mr.  Knight  Bnice^  for  the  appellant. —  Upon 
the  principles  by  which  Courts  of  Equity  are  governed,  it  was 
incumbent  on  the  respondents,  in  order  to  support  the  two  postr 
obit  transactions,  to  have  proved,  at  the  hearing  of  the  causes  in 
1837,  that  the  value  had  been  paid  by  their  testator,  the  purchaser 
of  the  two  post-^bitSy  at  the  times  when  he  became  the  purchaser. 
Peacock  v.  Hvans^  (a)  Gowland  v.  De  Faria^  (6)  DaviB  v.  The  Duke 
of  Marlborough^  (c)  Lord  Portmore  v.  Taylor,  (d)  Not  only  did 
the  respondents  fail  to  do  this,  but  it  was  proved  against  them  by 
the  appellant  distinctly,  by  uncontradicted  evidence,  that  the 
value  had  not  been  paid  on  either  occasion ;  and  therefore  relief 
ought  to  have  been  given  to  the  appellant,  at  the  original  hear- 
ing, according  to  the  prayer  of  his  cross-bill,  without  further 
inquiry. 

Inadequate  as  the  purchase-moneys  for  these  securities 

*  452    *  were,  there  were  several  very  large  deductions  from  them 

(a)  16  Ves.  512.  (6)  4  Sim.  162. 

(c)  2  Swanst.  189.  {d)  17  Yes.  20. 
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in  payments  to  Mr.  King,  the  solicitor,  and  to  Mr.  Robinson.  In 
the  appellant's  pressing  difficulties,  he  was  unable  to  resist  the 
demands  of  those  persons ;  and  as  to  the  securities  themselves, 
they  were  not  what  he  agreed  on,  and  he  executed  them  without 
professional  advice. 

On  the  supposition  that  it  was  proper  to  direct  any  inquiry  at 
the  original  hearing,  the  inquiries  directed  by  the  decree  then 
made  were  not  such  as  the  nature  and  circumstances  of  the  case 
required  or  rendered  proper.  Whether  that  decree  was  right  or 
wrong,  the  Master's  report  was  erroneous,  and  not  warranted  by 
the  evidence  before  him. 

The  decrees  have  not  done  justice  to  the  appellant,  either  as  to 
the  costs  of  the  suits,  or  as  to  the  annuity  of  200Z. ;  as  to  which 
there  was  no  just  ground  upon  which  to  charge  the  appellant,  as 
he  is  by  the  last  decree  charged,  with  the  7502.  alleged  to  have 
been  paid  by  Ollney  to  Robinson. 

Hie  Attorney 'General  and  Mr.  Jacobs  for  the  respondents. — 
The  decrees  and  report  are  consistent  with  the  evidence,  by  which 
it  was  clearly  shown  that  the  two  sums  of  6000i.  and  10,000i, 
were  paid  by  Mr.  Ollney  to  the  appellant,  and  that  those  sums 
were,  under  all  the  circumstances  affecting  the  appellant  and  his 
reversionary  interest  at  the  time,  fair  and  ample  considerations 
for  the  contingent  sums  secured  by  him  to  Mr.  Ollney.  The 
appellant  was  fully  competent  to  bind  himself  by  the  deeds,  which 
he  deliberately  executed,  and  no  improper  advantage  was  taken 
of  him.     Robinson  "was  his  own  agent. 

There  was  no  dispute  as  to  the  5000?.,  the  consideration 
for  the  indentures  of  the  1st  and  2d  March,  *  1833.  That  *  453 
sum  was  bond  fide  paid  by  Mr.  Ollney  to  the  appellant ; 
and  the  provisions  contained  in  the  indenture  of  the  2d  of  March, 
1833,  were  such  as  he  had  reasonably  a  right  to  require ;  and 
unless  the  same  had  been  inserted,  he  would  not  have  made  the 
advance  of  5000Z. 

The  sum  of  750Z.  paid  by  Mr.  Ollney  to  Robinson  as  the  con- 
sideration for  the  deed  of  assignment  of  the  4th  March,  1833, 
was  actually  and  bond  fide  paid  ;  and  if  any  grounds  had  existed, 
as  between  the  appellant  and  Robinson,  for  impeaching  the  an- 
nuity of  200Z.,  Ollney  had  no  notice  of  it.  The  transaction  is, 
at  all  events,  valid  and  unimpeachable  to  the  extent  of  the 
sum  of  7502.  and  interest.  If  the  appellant  considered  himself 
aggrieved  by  the  original  decree  directing  the  inquiries  by  the 
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Master,  the  decree  of  February,  1837,  he  ought  to  have  appealed 
against  it  without  delay  ;  and  if  he  considered  the  report  of  the 
Master  improper,  he  ought  to  have  taken  exceptions :  the  report 
not  having  been  excepted  to,  is  conclusive  against  the  appellant. 

[They  cited,  in  addition  to  the  cases  referred  to  in  the  reply, 
and  stated  in  the  Lord  Chancellor's  judgment,  on  the  point  of 
adequacy  of  consideration.  Moth  v.  Atwood,  (a)  and  Whichcote  v. 
Bramston^  (6)  on  the  same  point,  and  on  the  conclusiveness  of 
the  Master's  report  when  not  excepted  to.] 

Mr,  PembertoUy  in  reply.  —  The  rule  as  to  adequacy  of  value 
was  undoubtedly  relaxed  by  Chief  Baron  Sir  William  Alex- 
ander, in  Headen  v.  Rasher^  (e)  in  respect  of  the  sale  of  rever- 
sions. He  had  laid  it  down  more  correctly  in  H^le  v. 
*  454  Swindells,  (rf)  The  protection  *  which  the  Court  gives 
to  expectant  heirs  in  the  disposal  of  their  expectancies 
remains  unchanged.  Inadequate  as  the  stipulated  considerations 
for  the  sums  of  12,000f.  and  20,000Z.  were,  they  were  paid  with 
large  deductions  under  the  description  of  costs,  commission,  and 
gratuities  to  Mr.  King,  the  solicitor,  and  to  Mr.  Robinson. 

June  15. 

The  Lord  Chancellor.  —  In  this  case  I  was  desirous,  before 
I  stated  to  your  Lordships  any  opinion  I  had  formed  on  the  argu- 
ments, to  have  an  opportunity  of  looking  into  the  pleadings, 
particularly  with  respect  to  the  annuity  of  200Z.  The  cause  came 
on  upon  a  bill  and  cross-bill ;  the  object  of  the  cross-bill  being  to 
set  aside  certain  post-obit  securities,  given  by  the  present  Lord 
Aldborough,  during  the  lifetime  of  his  father.  When  the  cause 
came  to  be  heard  before  the  Lord  Chancellor  of  Ireland,  a  refer- 
ence was  made  to  the  Master  to  inquire,  "Whether,  under  all  the 
circumstances,  the  sum  of  QOOOL  paid  by  J.  H.  OUney  to  the  now 
Earl  of  Aldborough,  was  a  fair  market-price  for  the  sum  of 
12,000Z.  secured  to  Olluey  at  the  time  and  in  the  manner  in  the 
pleadings  mentioned,  taking  into  consideration  the  relative  ages, 
at  the  time,  of  the  said  Earl  of  Aldborough,  and  his  father, 
Benjamin  O'Neale,  then  Earl  of  Aldborough,  and  the  circum- 
stances of  the  property  whereon  the  said  sum  of  12,000Z.  was 
intended  to  be   secured,  and  the   estate  and  interest  of   the 

(a)  5  Ves.  845.  (b)  4  Sim.  202  (note), 

(c)  1  M'Cle.  &  Y.  89.  (rf)  M'Cle.  519. 
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defendant,  the  Earl  of  Aldborough,  therein,  and  the  other  cir- 
cumstances in  the  pleadings  mentioned  relative  to  the  said 
transaction."  There  was  a  similar  inquiry  directed  in  respect  of 
the  sum  of  10,0002. 

Upon  this  reference,  on  the  7th  of  February,  1837,  *  the  *  455 
Master  made  his  report,  by  which  he  found  that  under  all 
the  circumstances  the  sum  of  6000Z.  paid  by  Ollney  on  the  2l8t 
of  December,  1825,  was  a  fair  marketr-price  for  the  sum  of 
12,000/.,  secured  to  be  paid  to  Ollney  at  the  time  and  in  the 
manner  in  the  pleadings  mentioned.  There  was  a  similar  find- 
ing with  respect  to  the  sum  of  10,000?.  No  exceptions  were 
taken  to  this  report.  It  was  at  one  time  supposed  that  there  was 
some  informality  in  the  manner  in  which  the  report  was  con- 
firmed. That  supposition  was  removed,  and  there  appears  now 
to  be  no  irregularity  in  the  mode  in  which  that  report  was  dealt 
with  upon  the  decree  for  further  directions.  The  case,  therefore, 
stands  upon  the  report  not  complained  of,  establishing  the  fact 
that,  with  regard  to  those  two  sums,  the  sums  paid  by  Ollney 
were,  under  all  the  circumstances  of  the  case,  fair  prices  for  the 
sums  secured  by  Lord  Aldborough,  in  his  then  situation  of  ex- 
pectant heir. 

My  Lords,  two  grounds  of  objection  have  been  taken  to  the 
course  adopted  by  the  Court  of  Chancery  in  Ireland.  The  first 
is,  that  the  Master's  finding  did  not  justify  the  decree  upon 
further  directions,  by  which  the  security  was  enforced  against  the 
estates  charged  with  it.  The  other  is  that,  however  that  might 
be,  yet,  upon  the  original  decree,  inasmuch  as  it  was  not  then 
proved  that  the  price  given  was  a  fair  price,  it  was  the  duty  of 
the  Court  to  have  granted  the  relief  prayed  by  the  cross-bill. 

On  the  second  ground  of  objection,  I  propose  to  state  my  opin- 
ion first ;  and  I  think  your  Ix^rdships  will  not  be  disposed  to  give 
much  weight  to  that  objection.  The  party  takes  the  inquiry, 
and  does  not  complain  of  the  decree  directing  it  till  after  the 
result  of  the  inquiry  is  ascertained  to  be  against  him.  Al- 
though *  undoubtedly  it  is  competent  to  him  to  complain  *  456 
of  the  original  decree,  it  is  not  a  complaint  to  which  your 
Lordships  will  be  very  ready  to  listen.  If  he  can  show  that  there 
was  any  error  in  that  decree,  he  is  not  precluded  from  stating  his 
complaint ;  but  in  a  matter,  which  is  purely  matter  of  discretion, 
where  the  Court  thinks  it  has  not  sufficient  information  to  enable 
it  to  administer  justice  between  the  parties,  it  either  directs  an 
issue  to  a  jury,  or  an  inquiry  by  the  Master,  for  the  purpose  of 
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better  ascertaining  the  facts :  it  did  so  here,  and  when  your  Lord- 
ships find,  upon  that  inquiry,  that  the  facts  led  to  a  conclusion 
against  the  plaintiff,  your  Lordships  will  not  be  much  disposed 
to  set  aside  the  whole  proceeding,  because  the  Court  exercised 
the  discretion  of  directing  that  inquiry  in  order  to  ascertain  the 
facts.  I  conceive  it  was  quite  competent  to  the  Court,  and  that 
the  Court  exercised  a  very  sound  discretion  in  directing  that 
inquiry.  It  appears  to  be  established  by  several  cases,  that  where 
a  party  deals  with  an  expectant  heir,  the  onm  is  upon  him  to 
show  that  he  gave  a  fair  price  for  that  which  he  purchased.  It 
does  not  from  that  proposition  follow  that  he  is  bound  to  estab- 
lish it  in  a  different  way  from  that  in  which  it  is  competent  to  any 
other  suitor  to  establish  any  other  fact  upon  which  his  cause 
rests ;  and  if,  when  the  cause  comes  to  a  hearing,  the  Court 
finds  that  it  requires  further  inquiry  to  ascertain  the  facts  neces- 
sary for  the  due  decision  of  the  case,  that  is  a  matter  so  entirely 
in  the  discretion  of  the  Court,  that  a  complaint  resting  upon 
that  ground  is  not  one  to  which  your  Lordships  would  very  read- 
ily yield. 

Now  I  think  I  shall  in  a  few  words  satisfy  your  Lordships,  that 
there  was  no  evidence  in  this  case  to  enable  the  Court 
*  457  satisfactorily  to  dispose  of  the  *  question  between  the  par- 
ties. The  Court,  therefore,  directed  an  inquiry,  and  the 
result  of  that  inquiry  is  what  I  have  stated.  That,  however, 
leaves  entirely  open  the  question,  whether  the  result  of  the  in- 
quiry by  the  Master  entitled  the  party,  claiming  the  benefit  of 
the  security,  to  a  decree  to  enforce  it,  or  whether  it  would  have 
entitled  the  party  who  was  seeking  to  have  that  transaction  set 
aside,  to  have  a  decree  for  that  purpose. 

In  order  to  support  the  proposition  set  up  on  the  part  of  Lord 
Aldborough,  who  complains  of  these  securities,  and  seeks  to  have 
them  set  aside,  it  was  argued,  that  in  the  case  of  Gawland  v.  De 
Faria  (a)  the  proposition  had  been  established.  There  are  two 
propositions,  one  of  which  was  established,  and  the  other  supposed 
to  be  established,  in  that  case.  The  one  said  to  be  established 
was  that,  in  a  transaction  with  an  expectant  heir,  it  was  necea- 
sary  for  the  party  seeking  the  benefit  of  that  transaction  to  show 
that  he  gave  a  fair  price :  but  that  proposition  has  been  the  sub- 
ject of  much  observation  undoubtedly  since  that  decision  took 
place,  and  it  has  been  considered  as  interfering  a  good  deal  with 

(a)  17  VcB.  20. 
[836] 


EARL  OP  ALDBOROUGH  V.  TRTE.  *  457 

that  proper  discretion,  which  persons,  who  are  capable,  according 
to  the  law  of  this  country,  of  disposing  of  their  property,  ought 
to  be  at  liberty  to  exercise.  At  the  same  time,  it  does  establish  a 
rule,  which  has  the  effect  of  protecting  persons  who  are,  gener- 
ally speaking,  very  much  in  need  of  protection.  Of  the  policy  of 
that  rule  it  is  not  my  purpose  to  say  any  thing ;  that  rule  has 
been  established  in  the  case  of  Gowland  v.  De  Faria^  and  has 
been  recognized  since. 

But  another  proposition  has  been  supposed  to  be  estab- 
lished by  that  case,  which  is,  that  in  transactions  *  of  this  *  458 
Bort,  the  Court  has  only  to  look  at  the  value  of  the  rever- 
sionary interest  calculated  according  to  the  tables ;  that  is  to  say, 
how  much  of  the  value  of  the  property  is  to  be  deducted  on 
account  of  its  being  a  postponed  interest,  —  postponed  by  the 
chauce  of  the  duration  of  another's  life,  —  and  that  that  is  capa- 
ble of  being  reduced  by  calculation  to  what  is  considered  a  fair 
reduction  with  reference  to  the  duration  of  the  life  on  which  it  is 
dependent.  I  do  not  find  any  such  proposition  established  by 
Sir  WniiiAM  Grant  in  that  case.  Sir  William  Alexander,  in 
the  case  of  Headen  v.  Mosher^  (a)  and  Lord  Lyndhurst,  in  the 
case  of  Potts  v.  Curtis^ (J>)  entertained  the  same  opinion:  and 
upon  looking  at  the  language  of  Sir  William  Grant,  it  does 
appear  to  me  that  that  rule  is  not  at  all  to  be  extracted  from  it. 
In  that  case  there  was  no  evidence  but  that  of  the  actuaries,  and 
the  evidence  of  the  actuaries  proved  that  the  sum  given  was  not 
the  marketable  value  of  the  reversion.  Sir  William  Grant,  in 
observing  on  the  case,  states  the  evidence  before  him,  namely, 
that  of  the  actuaries,  and  says  there  is  no  other  evidence  in  the 
case ;  and  he  then  proceeds  upon  that  evidence,  there  being  no 
other.  Now,  the  only  observation  I  will  make  upon  that  case  is, 
that  one  may  suppose  it  would  have  been  a  more  wholesome 
course  to  have  adopted,  — seeing  that  the  evidence  was  only  the 
evidence  of  the  actuaries,  and  the  Court  being  of  opinion  that 
that  was  not  evidence  which  ought  to  be  conclusive  in  a  case  of 
that  description  between  these  parties,  —  I  say  it  would  seem  to 
have  been  better  to  have  adopted  some  course  for  the  purpose  of 
ascertaining  more  correctly  the  value,  in  the  sense  in  which 
that  term  is  to  be  used  in  *  inquiries  of  that  kind.  Sir  *  459 
William  Grant,  however,  did  not  adopt  that  course,  and 
he  decided  it  upon  the  only  evidence  he  had,  that  only  evidence 

(a)  1  M'Cle.  &  Y.  89.  (6)  1  Younge,  543. 
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being  to  the  effect  that  an  inadequate  consideration  had  been 
given.  It  is,  therefore,  not  an  expression  of  opinion  by  Sir  Wil- 
liam Grant  that  that  is  a  rule  that  ought  to  be  adopted.  It  is 
only  a  dealing  with  that  case  with  reference  to  its  own  particular 
circumstances.  That  rule  has  been  disapproved  of  by  subsequent 
decisions  of  the  highest  authority.  It  was  disapproved  of  by  Sir 
William  Alexander,  in  a  judgment,  the  reasons,  of  which  are 
very  conclusive  to  show  the  soundness  of  the  conclusion  at  which 
he  arrived,  (a)  It  was  also  objected  to  and  disapproved  of  by 
Lord  Lyndhuust,  in  the  case  to  which  I  have  referred :  (J)  and 
if  your  Lordships  consider  what  the  effect  of  that  rule  would  be, 
how  inapplicable  it  is  to  the  great  mass  of  cases,  how  little  cal- 
culated it  is  to  lead  to  a  right  conclusion,  and  how  much  it  must 
interfere  with  the  right  of  disposing  of  property,  I  am  sure  your 
Lordships  will  not  hesitate  in  preferring  the  rule  which  has  been 
established  in  the  subsequent  cases,  to  that  which  has  been  sup- 
posed to  have  been  established  in  the  case  of  Gowland  v.  De  Faria. 
It  is  suflficient  to  say  that  the  establishment  of  that  rule  would 
make  it  impossible  for  an  expectant  heir  to  dispose  of  his  interest 
at  all.  That,  I  apprehend,  is  quite  a  sufficient  objection.  It  is 
a  rule  also,  which,  as  a  general  rule,  being  calculated  on  the 
result  of  a  great  mass  of  cases,  must  apply  with  great  injustice 
in  a  great  variety  of  individual  cases.     The  lives  are  supposed  to 

be  of  average  value,  but  the  life  in  question  may  be  an 
♦  460    extraordinarily  good,   or  an   extraordinarily   *  bad   one ; 

which  is  likely  to  last  beyond  the  usual  time,  or  the  con- 
trary. How  then  can  it  be  right  to  establish  a  rule  not  appli- 
cable to  the  particular  case,  but  applying  to  a  mass  of  cases  col- 
lected together,  and  to  make  that  rule  govern  an  individual  case, 
to  which  it  may  not  at  all  apply  ? 

My  Lords,  I  will  not  go  further  into  my  reasons  for  not  adher- 
ing to  that  supposed  rule.  The  matter  having  been  very  fully 
and  very  ably  discussed  by  Sir  William  Alexander  and  by  Lord 
Lyndhurst,  it  appears  unnecessary  further  to  discuss  it  here, 
than  to  say  that  I  entirely  concur  in  the  reasons  of  those  two 
very  learned  Judges,  and  I  do  not  think  that  the  rule  supposed 
to  be  extracted  from  G-owland  v.  De  Faria  is  a  rule  which  ought 
to  be  laid  down.  Then,  if  that  be  so,  in  what  position  does  the 
present  case  stand  ?  Taking  the  report  as  establishing  the  fact, 
—  the  cross  bill  having  for  its  object  to  set  aside  these  transac- 

(d)  Headen  v.  Rosher,  1  M'Cle.  &  Y.  89. 
(b)  Fotts  v.  Curtis,  1  Younge,  543. 
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tions,  and  it  being  established  as  a  fact  that  these  transactions 
are  fair  and  proper  transactions,  regard  being  had  to  all  the  cir- 
cumstances of  the  case,  —  I  will  only  observe  that  the  cases  of 
Shelley  v.  Nash^  (a)  and  Baker  v.  Bentt^  (6)  although  they  are 
not  expressly  to  the  same  point,  yet  they  establish  this  proposi- 
tion, that  the  market-price  is  the  thing  to  be  looked  at ;  for  if  the 
market-price  is  not  the  thmg  to  be  looked  at,  how  is  it  established 
that  a  sale  by  auction  is  within  the  rule,  or  sale  by  auction  is  a 
means  of  ascertaining  the  market-price  ?  It  is  a  means  of  ascer- 
taining as  nearly  as  it  can  be  ascertained,  that  the  sum  which  the 
thing  will  fetch  in  the  market  is  the  sum  which  the  thing  is 
worth ;  and  therefore  negatives  the  imputation  of  fraud. 

This  case,  therefore,  stands  upon  the  fact  being  *  estab-  *  461 
lished  that  that  sum  which  was  given  was  the  fair  market- 
price  :  now,  taking  that  as  a  fact  which  is  established,  and  which, 
therefore,  constitutes  a  proposition  fixed  between  the  parties, 
that  the  party  buying  gave  the  fair  market-price  under  all  the 
circumstances ;  that  that  is  the  proposition  your  Lordships  have 
to  decide,  and  which  the  Court  of  Chancery  in  Ireland  had  to 
decide,  it  is  impossible  that  the  case  on  the  part  of  the  appellant 
can  be  maintained  for  a  moment,  unless  the  doctrine  be  estab- 
lished which  is  supposed  to  be  extracted  from  Gowland  v.  De 
Faria,  This  transaction  now  cannot  be  any  further  questioned. 
It  appears  to  me  to  be  established  that  the  fair  market-price  was 
given  for  these  bonds  and  other  securities,  regard  being  had  to 
all  the  circumstances  of  the  case,  to  all  the  facts  which  are 
referred  to  in  the  pleadings,  all  of  which  were  material  in  order 
to  fix  the  price  that  was  feir  and  proper  for  Mr.  Ollney  to  give  to 
Lord  Aldborough  under  the  circumstances.  I  apprehend,  there* 
fore,  that  as  soon  as  it  is  established  that  the  doctrine  supposed 
to  be  extracted  from  Gowland  v.  De  Faria  is  not  the  doctrine  of 
a  Court  of  Equity,  and  as  soon  as  it  appears  that  the  parties  are 
precluded  from  disputing  the  finding  of  the  Master,  the  question 
is  in  substance  disposed  of  as  far  as  relates  to  these  two  sums  of 
6000i.  and  10,000Z. 

One  other  part  of  the  case  only  remains,  and  that  is  a  point 
upon  which  I  was  desirous  of  examining  the  pleadings,  which 
unfortunately  upon  that,  which  is  the  only  part  of  the  case 
involving  any  diflBculty,  are  not  printed  in  the  papers.  There 
was  an  annuity  given,  and  a  deed,  not  of  the  same  date,  but 

(a)  3  Madd.  232.  (6)  1  Ross.  &  My.  224. 
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alleged  to  have  been  part  of  the  same  transactioii,  dated  on  the 

day  after  the  grant  of  one  of  these  securities.     It  is  an  annuity 

given  to  Mr.  Robinson ;  and  at  a  subsequent  period,  Mr. 

*  462    OUney,  the  grantee  of  the  other  security,  *  is  alleged  to 

have  purchased  from  Mr.  Robinson  this  annuity  for  15QL 
The  case  made  by  the  cross-bill  is  that  it  was  a  mere  fiction,  in 
order  to  give  an  appearance  of  validity  to  the  transaction  which 
did  not  in  fact  belong  to  it ;  that  Mr.  Robinson  was  only  a  trustee 
or  agent  for  Mr.  OUney ;  that  it  was  intended  as  an  additional 
benefit  to  Mr.  OUney.  The  cross-bill  stated  in  substance,  that 
Mr.  Robinson  was  the  agent  and  attorney  for  Mr.  OUney,  not  for 
Lord  Aldborough,  and  that  his  name  was  used  for  the  purpose  of 
securing  this  benefit  to  Mr.  OUney,  and  that  the  750Z.  either  was 
not  paid  at  all,  or  was  only  colorably  paid.  That  case  has  entirely 
failed ;  it  is  established  that  Mr.  Robinson  was  the  agent  for  Lord 
Aldborough;  and  it  is  established  that  the  annuity  was  granted 
for  Mr.  Robinson's  benefit  in  the  first  instance,  and  that  Mr. 
OUney  afterwards  paid  750Z.  to  Mr.  Robinson.  Now  the  cross- 
bUl  does  not  impeach  the  transaction  as  a  transaction  in  which  an 
attorney  has  secured,  improperly,  a  benefit  to  himself  from  his 
client ;  it  does  not  attack  it  upon  that  ground  at  aU.  The  grounds 
upon  which  it  is  impeached,  and  upon  which  it  is  sought  to  take 
the  benefit  of  that  purchase  from  Mr.  OUney,  have  entirely  failed. 
I  may  assume  that  this  is  not  affected  at  aU  with  fraud,  but  that 
it  was  a  voluntary  annuity,  because  that  is  admitted  by  the  other 
party  ;  that  is  to  say,  voluntary  so  far  that  there  was  no  money 
consideration  paid  for  it.  Whether  it  was  earned  by  any  services 
we  do  not  know,  but  we  know  that  it  was  not  the  subject  of  a 
money  consideration,  nor  of  purchase,  between  Mr.  Robinson  and 
Lord  Aldborough.  That  was  a  transaction  in  1828.  Five  years 
afterwards,  in  1833  (nothing  in  the  mean  time  being  done  for  the 
purpose  of  questioning  the  security,  it  being  a  security  under  the 

hand  of  Lord  Aldborough),  Mr.  OUney  purchased  it,  and 

*  463    paid  *  1501.  for  it ;  and  the  decree  does  confer  this  benefit 

upon  Lord  Aldborough,  that  it  sets  aside  the  transaction, 
but  it  requires  him  to  pay  the  750Z.  which  had  been  paid  by  Mr. 
OUney,  with  interest ;  and  as  against  him,  the  decree  is  to  operate 
by  setting  aside  the  annuity  which  he  had  purchased. 

Now,  when  we  consider  that  the  cross-biU  does  not  attack  the 

annuity  upon  any  other  ground  than  want  of  consideration,  except 

that  imputed  combination  between  Mr.  Robinson  and  Mr.  OUney 

which  is  not  estabUshed  in  fact,  but  which  is  disproved,  I  think 
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that  Lord  Aldborough  has  got  as  much  benefit  from  the  Court  of 
Equity  in  Ireland  as  he  could  reasonably  expect,  because  he  has 
the  benefit  of  that  transaction  being  set  aside.  He  has  not  got 
the  benefit  of  that  transaction  being  set  aside  without  repaying  the 
money  actually  paid  by  Mr.  OUney  for  the  purchase ;  and  I  appre- 
hend that  even  if  the  bill  had  impeached  the  transaction  in  a 
different  and  ^ore  correct  mode  than  this,  he  never  could  have  had 
ground  upon  the  facts,  as  they  stand  here,  to  have  got  any  decree 
to  set  aside  that  transaction  without  repaying  the  party  what  had 
been  actually  paid.  If  a  man  puts  into  the  hands  of  another  the 
means  of  obtaining  money  from  a  third  person,  he  never  can  be 
able  to  get  a  decree  to  get  rid  of  that  transaction,  arising  out  of 
the  security  which  he  has  intrusted  to  another,  and  of  which  he, 
the  party  complaining,  was  the  author,  without  first  repaying  the 
money  thus  obtained. 

That  has  been  established  in  the  case  of  voluntary  deeds.  In 
the  case  of  George  v.  Milhanke^(jci)  Lord  Eldon  established  this, 
that  even  as  against  creditors,  where  the  party  had  been  the 
author  of  a  voluntary  deed,  and  that  voluntary  deed  had 
been  used  by  the  *  holder  of  it  for  the  purpose  of  either  *464 
raising  money  upon  it,  or  for  sale,  that  even  a  creditor  in 
the  case  of  bankruptcy  could  not  get  it  back  without  repaying 
the  money  that  had  been  paid  for  it :  ^  but  here  the  application  is 
made  by  the  author  of  this,  which  is  a  voluntary  deed  altogether, 
to  deprive  the  party  of  the  benefit  he  is  to  derive  under  it.  .  Now, 
a  voluntary  deed  is  not  impeachable  upon  those  grounds  upon 
which  we  know  that  many  transactions  between  man  and  man 
are  set  aside.  Here  the  author  of  a  voluntary  security  comes  into 
a  Court  of  Equity,  and  asks  the  Court  to  set  aside  the  transaction 
against  the  party  who  has  purchased  the  benefit  conferred  by  it, 
without  pajdng  him  that  which  he  has  paid  himself.  I  think  that 
the  equity  which  the  Court  of  Chancery  in  Ireland  has  adminis- 
tered in  that  respect  is  perfectly  correct,  and  that  the  way  in 
which  the  appellant  has  put  his  case  is  not  sustainable  against  the 
decree,  against  which  he  has  come  to  your  Lordships'  bar  to  com- 
plain. 

Under  all  these  circumstances,  it  appears  to  me  that  the  Court 
of  Chancery  was  quite  justified  in  the  decrees  which  it  has  made, 
and  that  the  appellant  has  failed  in  making  out  his  case  to  your 

(a)  9  Vee.  190. 

^  See  2  Sugden  V.  &  P.  (8th  Am.  ed.)  720,  and  note  (^). 
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Lordships.      I  should  propose,  therefore,  to  your  Lordships  to 
affirm  the  decrees  below,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  the  view  which  my 
noble  and  learned  friend  has  taken  in  both  parts  of  this  case ;  the 
latter  part  being  the  only  part  about  which  any  doubt  could 
exist.  I  also  agree  with  him  that  Lord  Aldborough  has  had 
quite  as  much  benefit  as  he  could  have  expected  in  the  Court 
below.  With  respect  to  what  has  been  said  of  the  case  of 
Gowland  v.  De  Faria^  and  the  doctrine  supposed  to  be  laid 
*  465  down  in  that  case,  two  questions  might  arise :  *  the  first  is, 
whether  the  doctrine  really  exists  in  that  case,  which  has 
been  supposed  there  to  exist.  Upon  that  point  I  have  some 
doubt;  but  if  that  doctrine  is  justly  imputed  to  the  case  of 
Gowland  v.  De  Faria^  I  entirely  agree  with  my  noble  and  learned 
friend  in  the  view  which  he  takes,  and  which  was  taken  by  Ijord 
Lynphurst  in  the  case  of  Potts  v.  Curtis^  that  that  doctrine,  if  it 
exists  at  all  in  that  case,  is  now  to  be  considei*ed  as  overruled. 
It  certainly  never  could  have  been  the  intention  of  the  rule,  with 
respect  to  expectant  heirs  dealing  with  a  purchaser,  that  they 
should  not  have  the  power  of  dealing  at  all  with  their  reversion. 
The  rule  laid  down  by  the  Courts  has  certainly  made  that  deal- 
ing very  difficult ;  it  has  discouraged  that  dealing,  for  the  purpose 
of  protecting  an  expectant  heir ;  it  has  made  that  discouragement 
very  great  indeed ;  but  unless  it  is  intended  to  say  that  the  prac- 
tical object  of  the  rule  was  what  undoubtedly  in  effect  it  would 
be,  were  the  doctrine  supposed  to  exist  in  Gowland  v.  De  Faria^ 
still  maintained,  unless  it  is  meant  to  say  that  they  shall  prac- 
tically never  dispose  of  their  reversion  at  all,  it  appears  to  me 
clearly  impossible  to  maintain  that  supposed  doctrine.  I  think  in 
many  cases  such  a  rule  would  be  any  thing  rather  than  a  protec- 
tion to  an  expectant  heir.  Upon  the  whole,  therefore,  I  entirely 
agree  with  the  view  taken  by  my  noble  and  learned  friend.  The 
matter  never,  indeed,  admitted  of  any  considerable  doubt ;  it  was 
only  with  respect  to  the  point  I  first  mentioned,  and  which  was 
last  dealt  with  by  my  noble  and  learned  friend,  that  the  case  stood 
over  for  consideration. 

The  appeal  was  dismissed,  and  the  decrees  complained  of  were 
affirmed,  with  costs. 
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♦QUEEN  OF  PORTUGAL  v.  GLYN  and  Others.    ^466 

1837. 

Her  Most  Faithful  Majesty,  Donna  Maria  the  )    . 

Second,  Queen  of  Portugal  and  The  Algarves  )     ^^ 
Sir  Richard  Carr  Glyn,  Bart.,  Thomas  Halli-  \ 

FAX,  Richard  Plumtree  Glyn,  Charles  Mills,  >  Bespondents. 

and  George  Carr  Glyn ) 

IHscovery.    Ple<iding,    Parties,    Demurrer,    Foreign  Sovereign. 

A  bill  of  discovery  in  aid  of  a  defence  to  an  action  cannot  be  sustained  against 
a  person  who  is  not  a  party  to  the  record  at  law,  although  charged  in  the 
bill  to  be  solely  interested  in  the  subject  of  the  action. ^ 

Bills  filed  by  or  against  underwriters,  as  they  pray  some  relief,  do  not  form 
an  exception  to  ^e  role  :  but  if  to  a  bill  of  discovery  in  aid  of  a  defence  to 
an  action  brought  on  a  policy  of  insurance  by  the  agent  alone  his  principal 
is  made  a  defendant,  the  latter  may  demur,  although  he  is  exclusively  in- 
terested in  the  subject  of  the  action. 

Bills  of  discovery  are  permitted  for  the  purpose  of  obtaining  from  the  adver- 
8ai7  at  law  a  discovery  of  matters,  which,  being  admitted  by  him,  may  aid 
the  defence  to  the  action,  but  not  for  the  purpose  of  obtaining  evidence; 
accordingly  a  bill  of  discovery  does  not  lie  against  a  person  who  may  be  a 
witness  for  the  defendant  in  the  action.^ 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King  of  Portugal,  for  the  use  of  his 
government,  consisted  partly  of  bills  of  exchange,  in  two  parts,  drawn  upon 
bankers  in  London,  who  accepted  the  first  parts  in  the  course  of  their  busi- 
ness for  a  customer.  The  second  parts,  having  been  remitted  to  the  treas- 
ury of  Portugal,  indorsed  to  the  treasurer  of  the  royal  treasury  there,  on 
account  of  the  loan,  came,  after  the  dethronement  of  Don  Miguel,  into  the 
possession  of  Queen  Donna  Maria,  and  were  by  her  orders  indorsed  by  the 
treasurer  to  Soares  in  London,  with  instructions  to  recover  the  amount. 
An  action  having  been  brought  by  Soares  on  the  bills,  against  the  accept 
tors,  they  filed  a  bill  of  discovery,  in  aid  of  their  defence,  against  him  and 
the  Queen  of  Portugal,  charging  that  she  was  interested  in  the  bills  of 
exchange. 

HM^  by  the  Lords  (reversing  an  order  of  the  Court  of  Exchequer),  that,  as 
the  Queen  of  Portugal  was  not  a  party  to  the  record  at  law,  she  was  not  a 
proper  party  to  the  bill  of  discovery.* 


>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1557,  1558. 

•  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  145,  note  (2),  296,  and  notes ;  2  ibid. 
1556. 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  17-20,  and  notes  and  cases  cited ; 
United  States  of  America  9.  Wagner,  L.  R.  2  Ch.  Ap.  582;  b.  c.  L.  R.  4  £q. 
724;  Duke  of  Brunswick  v.  King  of  Hanover,  2  H.  L.  Cas.  1. 
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February  21,  22,  27,  1837.    July  2,  1840. 

This  was  an  appeal  against  an  order  of  the  Court  of  Exchequer, 

overruling  the  appellant's  demurrer  to  a  bill  of  discovery 

*467    filed  against  her  and  Manoel  Joaquim  *Soares,  by  the 

respondents,  in  aid  of  their  defence  to  an  action  brought 

against  them  by  Soares  to  recover  the  proceeds  of  certain  bills  of 

exchange. 

The  bill,  which  was  filed  in  1835,  stated,  among  other  things, 
that  the  respondents  carried  on,  in  copartnership  together,  the 
business  of  bankers  in  London  in  the  year  1833,  and  ever  since : 
that  from  the  year  1829,  and  throughout  the  first  six  months  of 
1833,  Don  Miguel  was  de  facto  King  of  Portugal,  and  exercised 
by  himself  and  his  agents  all  the  functions  of  government  in  that 
country:  that  in  the  early  part  of  1833,  Don  Miguel  and  his 
government  had  occasion  to  raise  a  loan  for  the  exigencies  of  the 
same  government ;  and  Messrs.  Outrequin  &  Jauge,  bankers  in 
Paris,  entered  into  an  agreement  with  him  and  his  government 
for  raising  such  loan  in  Paris,  and  for  remitting  the  same  to  the 
treasurer  of  the  royal  treasury  in  Portugal,  appointed  by  and 
acting  under  the  authority  of  Don  Miguel  and  his  government, 
to  be  applied  by  such  treasurer  for  their  use  and  service :  that 
Outrequin  and  Jauge,  between  the  1st  of  March  and  the  30th 
of  June,  1833,  subscribed  anij  advanced,  and  procured  to  be 
subscribed  and  advanced  by  varioul^  other  parties  in  Paris  and  else- 
where, considerable  sums  of  money  by  bills  of  exchange  or  other- 
wise, for  the  use  or  on  account  of  Don  Miguel  and  his  government, 
upon  the  security  of  certain  scrip  or  bonds  issued  by  Don  Miguel 
and  his  government ;  and  that  they  remitted  a  great  part  of  the 
amount  so  raised  and  subscribed  to  the  said  treasurer  so  appointed 
as  aforesaid,  in  bills  of  exchange,  among  which  were  six  bills 
accepted  by  these  respondents:  that  from  March  to  July,  1833, 
Don  Pedro,  Duke  of  Bragauza,  was  engaged  in  an  attempt,  by 
means  of  foreign  auxiliaries,  to  expel  Don  Miguel  from 
*468  the  *  throne  of  Portugal,  and  to  establish  in  his  stead 
Donna  Maria  da  Gloria,  the  appellant ;  and  that  the  object 
of  the  said  loan  was  to  furnish  Don  Miguel  with  the  means  of 
resisting  such  invasion,  and  of  maintaining  his  government :  that 
the  bills  so  remitted  on  account  of  the  said  loan  were  remitted  to 
Joaquim  Fernandez  Conto,  and  received  by  him  as  the  treasurer 
of  the  royal  treasury  of  Portugal,  appointed  by  Don  Miguel :  that 
Baron  D'Est,  of  Paris,  drew  upon  the  respondents  the  six  several 
bills  before  mentioned,  for  the  sums  of  650Z.,  4502.,  550L^  7502., 
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4502.,  and  550Z.  respectively,  all  dated  in  June,  1833,  and  payable 
ninety  days  after  their  respective  dates,  to  the  order  of  Outrequin 
&  Jauge:  that  Baron  D'Est,  according  to  the  custom  of  mer- 
chants, made  each  of  the  said  bills  in  two  parts,  and  by  the  second 
of  such  parts  respectively  required  the  respondents  to  pay  the 
amount  to  Outrequin  &  Jauge,  the  first  parts  not  being  paid : 
that  both  parts  of  the  said  bills  were  delivered  by  Baron  D'Est 
to  Outrequin  &  Jauge,  and  the  first  parts  were  remitted  by  them 
to  their  agents  in  London,  Messrs.  Gower,  Nephews,  &  Co.,  who 
received  the  same  with  directions  to  present  them  for  acceptance, 
and  to  hold  them  when  accepted  for  the  holders  or  indorsees  of  the 
second  parts :  that  the  first  parts  of  such  bills  were  duly  presented 
to  and  accepted  by  the  respondents,  who  were  not  subscribers  to 
the  said  loan,  but  accepted  the  said  biUs  in  the  course  of  their 
business  as  bankers,  on  the  account  and  by  the  directions  of  one 
Edward  Richardson,  who  kept  an  account  with  them  as  bankers, 
and  that  they  had  not  any  interest  in  the  said  bills  save  as  such 
acceptors  on  behalf  of  Richardson,  and  that  in  filing  this  bill  of 
discovery  these  respondents  acted  merely  as  they  were 
advised  they  were  bound  *  to  do  as  the  agents  and  by  the  *  469 
directions  of  Richardson,  who,  as  the  party  beneficially 
interested,  had  the  sole  management  of  the  action  at  law  in  aid 
of  the  defence,  to  which  the  discovery  was  sought,  and  of  this  suit. 

The  bill  further  stated  that  Outrequin  &  Jauge  indorsed  each 
of  the  second  parts  of  the  said  bills  as  follows :  ^'  Pay  to  the  order 
of  the  Treasurer-General  of  the  Royal  Treasury  of  Portugal,  value 
in  account  of  the  negotiation  of  the  royal  loan  of  Portugal ; "  and 
the  bills  so  indorsed  were  transmitted  to  the  office  of  the  royal 
treasury  of  Portugal ;  and  the  same  were  received  by  the  said 
J.  F.  Conto,  who  exercised  the  functions  of  treasurer  imder  the 
authority  of  Don  Miguel  and  his  government,  and  never  was 
and  never  acted  as  the  treasurer  of  the  royal  treasury  of  Portugal, 
except  under  such  authority,  and  had  no  power  to  dispose  of  or 
negotiate  any  of  the  said  bills,  except  under  the  directions  of  Don 
Miguel  or  his  government. 

The  bill  next  stated  that  Don  Miguel,  in  consequence  of  the 
misfortunes  which  attended  his  armies  and  fleet,  and  the  approach 
of  a  hostile  army,  abandoned  Lisbon  on  the  night  of  the  23d  of 
July,  1833 ;  and  Donna  Maria  da  Gloria  was  proclaimed  Queen 
of  Portugal,  under  the  title  of  "  Donna  Maria  the  Second ; "  and 
that  Don  Pedro  and  his  adherents,  acting  on  her  behalf,  took 
possession  of  Lisbon,  and  assumed  and  exercised  the  functions  of 
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government ;  but  that  such  government  was  entirely  distinct 
from,  and  founded  upon  the  destruction  of,  the  government  of  Don 
Miguel :  that  Don  Pedro  and  his  adherents  took  possession,  on 
behalf  of  the  appellant,  of  the  second  parts  of  the  said  six  bills  of 
exchange,  among  many  other  similar  bills  which  were  in  the 
royal  treasury  at  Lisbon,  and  caused  them  to  be  indorsed 

*  470    and  *  transmitted  to  Manoel  Joaquim  Soares,  merchant  in 

London,  for  the  purpose  of  recovering  the  amount  thereof ; 
and  such  indorsements  purported  to  be  signed  by  J.  F.  Conto, 
and  were  dated  the  7th  of  August,  18S3,  which  was  after  Conto 
had  ceased  to  be  treasurer  of  the  royal  treasury  of  Portugal,  on 
behalf  of  Don  Miguel :  that  such  indorsements,  if  made  by  Conto, 
were  made  by  him  without  authority,  and  in  fraud  and  violation 
of  the  duties  which  devolved  upon  him  as  the  agent  of  Don 
Miguel,  entrusted  with  such  securities :  that  the  loan  so  raised, 
and  the  bonds  or  scrip  issued  by  Don  Miguel  and  his  government, 
were  not  recognized  by  the  appellant  or  her  government ;  but,  on 
the  contrary,  that  they  declared  the  same  to  be  void  and  not 
binding  on  the  kingdom  of  Portugal ;  and  that  neither  the  appel- 
lant nor  any  person  on  her  behalf  had  given  or  agreed  to  give 
any  valuable  consideration  for  the  said  six  bills  of  exchange :  that 
the  possession  of  the  second  parts  of  the  said  bills  was  obtained 
by  the  appellant  or  the  persons  acting  on  her  behalf  by  fraud, 
accident,  or  violence,  and  that  they  did  not,  nor  did  any  of  them, 
thereby  acquire  any  beneficial  interest  in  or  title  to  the  said  bills: 
that  as  soon  as  Outrequin  k  Jauge  discovered  that  the  said  bills 
of  exchange  had  fallen  into  the  hands  of  the  appellant  and  the 
persons  acting  on  her  behalf,  they  gave  instructions  to  Gower, 
Nephews,  &  Co.,  not  to  deliver  up  the  first  parts  of  them,  and  to 
resist  all  claims  to  them  on  the  part  of  the  appellant  or  her  govern- 
ment, or  any  person  claiming  title  through  them,  and  none  of 
these  bills  were  presented  for  payment  when  they  respectively 
arrived  at  maturity. 

The  bill  then  stated  that,  besides  the  said  bills  of  ex- 

*  471    change,  another  bill,  in  two  parts,  dated  the  2d  of  *  June, 

1833,  and  payable  in  ninety  days  after  date,  was  drawn  by 
Baron  D'Est  upon  the  respondents,  the  first  part  of  which  was 
remitted  to  Gower,  Nephews,  &  Co.,  who  procured  the  same  to 
be  accepted  by  the  respondents ;  and  the  second  part  was,  like 
the  former  bills,  remitted  to  Lisbon,  where  it  was  indorsed  by 
Conto  to  Soares,  who  by  some  means  obtained  possession  of  the 
first  part,  and  presented  the  same  for  payment  to  the  respon^ 
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dents:  that  to  such  application  the  respondents  gave  the  following 
answer :  **  This  bill,  being  by  the  indorsement  of  Messrs.  Outre- 
quin  and  Jauge  made  payable,  not  to  an  individual,  but  to  a 
pubhc  officer,  whose  name  does  not  appear ;  and  circumstances 
having  transpired  which  give  the  acceptors  reason  to  doubt 
whether  the  person  who  has  taken  upon  himself  to  indorse  it  is 
the  person  intended  by  Messrs.  Outrequin  &  Jauge,  the  acceptors, 
though  ready  and  willing  to  pay  the  amount,  require,  before  doing 
so,  satisfactory  evidence  of  the  right  of  Conto  to  indorse  this  bill 
as  the  treasurer-general  of  Portugal,  mentioned  in  Messrs.  Outre- 
quin &  Jauge's  indorsement:"  that  thereupon  Soares  instituted 
proceedings  in  the  Tribunal  of  Commerce  at  Paris  against  the 
Baron  D'Est  and  Outrequin  &  Jauge,  to  recover  the  amount  of 
the  said  bills,  and  that  tribunal  found  that  Soares  .was  not  a  bond 
fide  holder  of  the  bills,  and  gave  judgment  against  him  accordingly. 
And  the  bill  further  stated  that,  nevertheless,  on  the  19th  of 
June,  1835,  the  appellant  and  her  agents  caused  an  action  to  be 
commenced  in  the  name  of  Soares  against  the  respondents,  in  the 
Court  of  King's  Bench,  Westminster,  to  recover  the  amount  of 
the  said  six  bills  of  exchange :  that  Soares  pretended  that  he  was 
a  holder  of  the  said  bills  for  valuable  consideration,  and 
meant  to  insist  in  his  *  said  action  on  his  right  to  recover  *  472 
in  that  character;  whereas  he  was  a  mere  agent  of  the 
appellant  or  her  government,  and  had  no  property  or  interest  in 
the  said  bills,  or  any  of  them  ;  and  as  evidence  thereof,  the  bill 
stated  certain  proceedings  in  a  suit  instituted  in  the  Court  of 
Chancery  by  Soares  against  the  said  Messrs.  Gower,  Nephews,  & 
Co.  The  bill  proceeded  to  make  a  number  of  charges  in  support  of 
that  allegation,  and  that  the  appellant  had  personal  knowledge  of 
many  of  the  circumstances  stated ;  and  it  prayed  for  a  discovery 
of  the  several  matters  charged  in  the  bill,  in  aid  of  the  respon- 
dents' defence  to  the  action,  and  for  commissions  to  examine  the 
respondents'  witnesses  at  Lisbon,  Paris,  and  elsewhere  ;  and  that 
in  the  mean  time  the  appellant  and  Soares,  and  their  agents, 
and  the  agents  of  each  of  them,  might  be  restrained  by  injunction 
from  continuing  or  commencing  further  proceedings  at  law  against 
the  respondents. 

Soares  put  in  an  answer  to  the  bill,  admitting  that  he,  person- 
ally, had  no  property  in  the  said  bills  of  exchange,  and  did  not 
give  any  consideration  for  them,  but  that  he  had  been  directed 
by  the  appellant's  government  to  receive  the  proceeds  of  them, 
and  remit  the  same  to  the  treasury  at  Lisbon ;  and  concluding 
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by  submitting  that  the  appellant  was  improperly  joined  as  a  de- 
fendant to  the  suit,  inasmuch  as  she  was  not  a  party  to  the  action. 

The  appellant  not  having  appeared  to  the  bill,  the  respondents 
obtained  an  order  for  making  service  of  siibpoena  on  Soares,  and 
his  attorney  in  the  action,  good  service  on  her.  (a)  An  appear- 
ance was  then  entered  for  her  Majesty,  and  a  demurrer  on 
*473  her  *  behalf  was  put  in  to  the  bill,  on  two  grounds:  Ist. 
That  she  was  improperly  joined  as  a  defendant  to  the  bill 
as  she  was  not  a  party  to  the  action  at  law ;  2d.  That  such  of 
the  matters  as  were  well  pleaded  in  the  bill,  if  admitted  to  be 
true,  would  not  constitute  a  valid  defence  to  the  action  at  law. 

The  demurrer  was  argued*  before  Lord  Abinoer,  C.B.,  on  the 
15th  of  December,  1835,  and  was  overruled  by  his  Lordship's 
order,  dated  the  19th  of  January,  1836.  (J) 

The  appeal  was  against  that  order. 

Mr.  Pemlerton  and  Mr,  Roupell^  for  the  appellant.  —  Accord- 
ing to  the  principles  and  practice  of  Courts  of  Equity,  bills  for 
discovery,  in  aid  of,  or  in  defence  to,  actions  at  law,  cannot  be 
maintained  except  by  and  against  the  parties  to  the  record  at 
law.  That  is  the  general  rule,  established  by  a  long  succession 
of  decisions ;  from  Fenton  v.  Sughes  (<?)  to  Irving  v.  Thomp- 
son, (d)  In  the  case  of  O-lt/n  v.  SoareSy  (e)  which  was  a  bill  of 
discovery  filed  in  the  Court  of  Chancery  by  the  present  respon- 
dents and  Mr.  Richardson  against  the  appellant  and  Soares,  the 
Master  of  the  Rolls  held  that  as  Richardson  was  not  a  party  to 
the  action  for  the  defence  to  which  the  discovery  was  sought, 
he  was  improperly  joined  as  coplaintiff  in  the  bill,  and  was  not 
entitled  to  the  discovery,  although  he  was  the  party  chiefly 
interested.  This  is  the  converse  of  that  case ;  and  there  the 
Master  of  the  Rolls  said,  (^)  "  The  making  the  Queen  of  Port- 
ugal a  defendant  cannot  possibly  be  correct  in  any  view 
*  474  consistent  with  the  object  for  which  *  the  bill  professes  to 
be  filed ; "  but  his  Honour  did  not  think  it  necessary,  in 
that  stage  of  the  case,  to  express  any  opinion  on  the  question 
whether  the  Queen  6f  Portugal  could  demur,  the  misjoinder  of 
Richardson  appearing  to  him  to  be  sufficient  to  sustain  the  de- 
murrer to  that  bill.  The  Lord  Chief  Baron,  however,  in  the 
judgment,  which  is  the  subject  of  this  appeal,  holds  that  her 

(a)  1  Younge  &  C.  648.  (6)  1  Younge  &  C.  653. 

(c)  7  Ves.  287.  (cQ  9  Sim.  17. 

(0  3  My.  &  E.  450.  (J)  8  My.  &  E.  468. 
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Majesty  cannot  demur;  and  his  Lordship,  after  referring  to  a 
great  number  of  cases,  seems  to  infer  from  them,  that  where  an 
action  is  brought  by  agents,  the  principal  may,  and  has  a  right 
to  be  made  a  party  to  a  bill  of  discovery.  His  Lordship  was 
properly  very  cautious  in  laying  down  a  general  rule,  for  which 
there  certainly  is  neither  principle  nor  authority.  He  states  the 
main  points  of  the  case  of  Few  v.  Chippy^  (a)  in  which  the  de- 
fendant to  an  action  at  law  filed  a  bill  of  discovery  against  the 
plaintiff  at  law,  who,  in  his  answer,  referred  to  certain  documents. 
A  motion  made  for  the  production  of  those  documents  was  refused 
by  the  Vice-Chancellor,  on  the  ground  that  the  defendant,  being 
a  trustee  of  the  documents  for  the  benefit  of  persons  who  were 
not  parties  to  the  suit,  ought  not  to  be*compelled  to  produce  them 
in  their  absence.  Lord  Chancellor  Lyndhurst,  on  appeal,  ordered 
production ;  declaring,  at  the  same  time,  that  the  ceBtui  qvs  trusts 
could  not  be  made  parties  to  the  bill  of  discovery,  as  they  were 
not  parties  to  the  action.  It  was  somewhat  surprising  that  Lord 
Abingeb  did  not  pay  more  attention  to  that  declaration  of  Lord 
Lykdhurst,  or  to  the  declarations  of  the  Master  of  the  Rolls  to 
the  same  effect  in  Glyn  v.  Soares.  It  appears,  from  the 
general  practice  of  Courts  *  of  Equity,  and  from  the  dicta  *  475 
of  eminent  Judges,  that  in  no  case  can  a  bill  of  discovery 
be  maintained  against  a  party  whose  name  is  not  on  the  record 
of  the  action  at  law.  The  practice  which  has  prevailed,  in 
underwriting  cases,  of  making  the  assured  parties  defendants  to 
a  bill,  when  the  action  is  brought  in  the  name  of  the  broker, 
supposing  such  practice  to  have  been  originally  well  founded, 
depends  upon  the  peculiarities  of  those  particular  actions,  and 
is  not  to  be  relied  upon  as  furnishing  general  rules.  When  or 
how  that  practice  originated,  it  is  impossible  to  ascertain ;  it  is 
certainly  opposed  to  general  principles,  and  there  is  no  case  to  be 
found  in  which  the  point  was  discussed. 

[Lord  Lyndhurst.  —  It  would  be  curious  to  inquire  into  that 
practice.] 

It  might  have  arisen  from  the  desire  of  the  Courts  of  Equity 
to  prevent  multiplicity  of  suits,  as  bills  of  discovery  have  for 
their  object  to  restrain  actions  at  law,  which  the  broker  and  the 
assured  might  respectively  maintain;  and  the  latter  could  not 

(a)  1  Younge  &  C.  670 ;  Hare  on  Discov.  124. 
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be  restrained  unless  made  a  defendant  to  the  biU  of  discovery, 
although  he  might  not  be  a  party  to  the  broker's  action,  his  name 
only  being,  by  the  Act  19  Geo.  2,  c.  27,  required  to  be  on  the 
record.  The  exception  from  the  general  practice,  however,  is 
confined  to  underwriting  cases,  and  ought  not  to  be  extended. 
Bills  of  discovery  generally  stand  on  peculiar  grounds,  and  have 
this  further  distinction  from  bills  for  relief,  that  a  person  who 
may  be  a  witness  cannot  be  joined  in  a  bill  of  discovery,  though 
he  may  in  a  bill  for  relief.  Fenton  v.  Hughe%^  (a)  Dummer  v. 
The  Corporation  of  Chippenham.  (6)  If  the  Queen  of  Por^ 
*  476  tugal  were  in  this  country,  the  respondents  might  *  cer- 
tainly put  her  into  the  witness-box  as  a  witness  in  the 
action  against  them. 

The  cases  of  Balch  v.  WastcUl^  (c)  Wi/ch  v.  3feal^  (i)  Moodor 
lay  V.  Morton^  (e)  and  Angerstein  v.  Wentworth^  (^)  cited  by  Lord 
Abinger  in  his  judgment,  do  not  support  it ;  while  all  the  other 
cases  referred  to  are  directly  opposed  to  it.  The  case  of  The 
Bishop  of  London  v.  Fytche^  (K)  was  supposed  to  be  an  exception 
to  the  general  rule,  but  it  has  been  found,  on  investigation  of 
that  case  in  the  registrar's  book,  that  the  clerk  was  not  a  defend- 
ant to  the  bill.  That  case,  therefore,  as  well  as  the  observations 
of  Lord  Eldon  in  Fenton  v.  Hughes^  of  Lord  Lyndhurst  in  Chippy 
V.  Few^  and  of  the  late  Lord  Chancellor,  when  he  was  Master  of 
the  Rolls,  in  Grlyn  v.  Soarea^  are  all  opposed  to  the  Lord  Chief 
Baron's  decision  in  this  case. 

On  the  supposition  that  the  demurrer  will  be  sustained  on  the 
first  ground,  it  is  unnecessary  to  urge  the  second,  as  to  the  mate- 
riality of  the  discovery  sought  by  the  bill.  It  is  not  denied  by 
the  bill  that  the  respondents  received  the  value  of  the  bills  of 
exchange  accepted  by  them,  but  they  say  the  money  so  received 
was  for  the  use  of  Don  Miguel's  government ;  and  the  bill  con- 
tains numerous  allegations  on  that  head.  But  it  is  not  material 
to  the  question  here  to  inquire  into  the  rights  of  Don  Miguel  or 
Donna  Maria  to  the  throne  of  Portugal ;  the  maxim  being,  that 
the  recognized  government  for  the  time  being  is  the  lawful  gov- 
ernment. In  Clyn  v.  Soares,  (i)  the  Master  of  the  Rolls  truly 
observes,  ^^  that  all  the  statements  in  the  bill  about  the  con- 
*477  test  for  the  throne  and  *  crown  of  Portugal  must  be,  in 

(a)  7  Ves.  287.  (b)  14  Ves.  252. 

(c)  1  P.  Wms.  445.  (d)  3  P.  Wins.  310. 

(e)  1  Bro.  C.  C.  496.  (g)  1  Fowl.  227. 

(A)  1  Bro.  C.  C.  96.  (i)  8  My.  &  K.  46S,  469. 
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any  view  of  the  case,  wholly  immaterial.  The  Courts  of  this 
country  know  nothing  of  the  contests  of  foreign  powers,  as  to 
who  is  or  who  is  not  to  be  sovereign  of  a  foreign  state.  The 
Courts  only  know  those  who  are  from  time  to  time  recognized  by 
this  country  as  sovereigns.  There  has  been  no  recognition  in 
this  country,  nor  is  it  so  stated  in  this  bill,  of  the  individual  Don 
Miguel  as  sovereign  of  Portugal  (he  was  acknowledged  as  regent 
during  the  Queen's  minority) ;  and  yet  the  whole  equity  at- 
tempted to  be  raised  in  the  bill  is  as  to  whether  Don  Miguel  is 
or  is  not  to  be  considered  the  sovereign  of  Portugal.  All  the 
statements  on  the  face  of  this  bill  are  utterly  immaterial  with 
reference  to  the  only  matter  at  issue  in  the  action.  It  is  a  case, 
therefore,  in  which  we  cannot  but  suspect  that  some  irregular 
and  collateral  advantage  was  expected  to  be  derived  from  making 
the  Queen  of  Portugal  a  party  to  this  record." 

The  next  ground  of  demurrer  is,  that  a  foreign  sovereign,  who 
does  not  voluntarily  submit  to  the  jurisdiction  of  Our  Courts,  can- 
not be  brought  before  them  by  any  yet  known  form  of  process. 
According  to  that  principle,  the  Queen  of  Portugal,  a  sovereign 
power,  not  being  a  party  suing  in  the  action  at  law,  has  not  sub- 
mitted to  the  jurisdiction  of  the  Court  of  Exchequer,  and  cannot 
be  made  amenable  to  the  process  of  that  Court.  The  bill  does 
not  show  that  she  has  any  legal  title  to  a  beneficial  interest  in 
the  bills  of  exchange  —  the  subject  of  the  action  —  or  in  the  pro- 
ceeds of  them.  The  bill  alleges  that  she  has  an  interest,  but  the 
facts  stated  do  not  support  that  allegation.  Neither  does  it  appear 
by  the  bill  that  Scares  is  her  agent.  The  joinder  of  both 
as  parties  in  this  suit  is  forbidden  by  all  *  the  principles  of  *  478 
pleading.  As  far  as  the  facts  relative  to  the  indorsement 
of  the  bills  of  exchange  to  Scares  are  well  pleaded,  they  show 
that  Scares  is  the  legal  indorsee  of  the  true  owner ;  and  as  such, 
as  against  the  acceptors,  is  solely  entitled  to  recover  the  value  of 
them. 

Mr.  Knight  and  Mr.  J.  RusaelU  for  the  respondents. — It  must  be 
admitted  on  all  sides  that  this  is  a  most  dishonest  defence  set  up 
by  her  Most  Faithful  Majesty,  who  has  not  a  shadow  of  right  to 
the  proceeds  of  these  bills.  They  were  never  indorsed  to  her, 
and  if  they  were  indorsed  to  the  other  defendant,  it  was  by  com- 
pulsion and  duress.  Is  it  not  then  essential  to  the  respondents' 
defence  to  the  action  brought  on  these  bills,  that  there  should  be 
a  complete  discovery  of  the  matters  and  documents  stated  in  the 
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bill,  and  of  which  it  prays  discovery  ?  It  is  idle  to  say  that  the 
Queen  of  Portugal's  answer  to  these  inquiries  would  not  be 
material  to  the  defence  of  her  agent's  action.  There  are  cases 
from  a  remote  period,  showing  that  where  a  party  brings  an  action 
in  his  own  name,  but  in  reality  for  another  person,  the  answer, 
the  admissions,  and  declarations  of  the  latter  are  evidence  for  the 
defendant  to  the  action.  Hanson  v.  Parker^  (a)  Bauerman  v. 
Radenius^  (6)  2%e  Kinff  v.  The  Inhabitants  of  Hardwick^  (c)  Bell 
V.  Ansley^  (d)  The  King  v.  The  Inhabitants  of  Whitley  Lower^  (e) 
Smith  V.  Lyon^  (^)  and  Dowden  v.  Fowle.  (K)     If,  then,  as  appears 

from  those  cases,  and  others  cited  in  Phillips's  book  on  Evi- 
*  479    dence,  (<)  in  illustration  of  the  rule  that  * "  admissions 

are  evidence  in  favour  of  the  other  side,  whether  made  by 
the  real  party  on  the  record,  or  by  the  party  who  is  really  inter- 
ested in  the  suit,  though  not  named  on  the  record,"  any  answer 
of  the  appellant  would  be  admissible  for  the  respondents  in  their 
defence  to  the  tlction,  where  is  the  rule  or  authority  preventing 
them  from  filing  a  biU  for  the  purpose  of  obtaining  her  answer  ? 
The  right  to  institute  a  suit  in  our  Courts  against  a  foreign  sov- 
ereign has  never  been  questioned.  King  of  Spain  v.  Hullett.  (A:) 
There  is  no  more  privilege  for  a  foreign  sovereign  than  for  his 
subjects.  Any  foreigner  may  be  made  a  party  to  a  suit  here,  if 
he  has  an  interest  in  the  subject  of  it.  It  is  another  question 
whether  process  can  be  enforced  against  a  person  residing  out  of 
the  jurisdiction.  If  Soares  had  honestly  answered  that  he  had  no 
interest  in  the  bills,  there  would  be  an  end  of  this  suit.  Then 
the  action  should  be  brought,  if  brought  at  all,  in  the  name  of  the 
appellant.  But  there  is  no  rule  or  case  against  filing  a  bill  of  dis- 
covery in  aid  of  a  defence  to  any  action  against  a  person  who  is 
not  a  party  to  the  action.  Lord  Redesdale,  in  his  Treatise  on 
Equity  Pleadings,  enumerates  (0  ten  different  ways  in  which 
the  interference  of  Courts  of  Equity  is  to  be  exercised :  "  2.  Where 
the  Courts  of  ordinary  jurisdiction  are  made  instruments  of  injus- 
tice. 3.  Where  the  principles  of  law  by  which  the  ordinary 
Courts  are  guided  give  no  right,  but,  upon  the  principles  of  uni- 
versal justice,  the  interference  of  the  judicial  power  is  necessary  to 
prevent  a  wrong,  and  the  positive  law  is  silent ;  and  it  may  be 

(a)  1  Wils.  257.  (h)  7  T.  R.  663, 

(c)  11  East,  573.  (d)  16  East,  143. 

(e)  1  M.  &  Sel.  636.  (g)  3  Camp.  465. 

(A)  4  Camp.  38.  (t)  Vol.  i.  p.  90  (7th  ed.). 

(Jb)  1  CI.  &  Fin.  333.  (I)  P.  Ill  (4th  ed.). 
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collected  that  Courts  of  Equity,  without  deciding  on  the 
rights  of  parties,  administer  *to  the  ends  of  justice  by  *480 
assuming  a  jurisdiction ; "  and  further,  "  9.  That  Courts  of 
Equity,  without  pronouncing  any  judgment  which  may  affect  the 
rights  of  parties,  extend  their  jurisdiction  to  compel  a  discovery, 
or  obtain  evidence  which  may  assist  the  decision  of  other  Courts." 
And  again,  in  a  subsequent  part,  (a)  he  repeats  the  ninth  object 
of  the  Court's  interference  thus :  *'  To  administer  to  the  ends  of 
justice,  without  pronouncing  any  judgment  which  may  affect  any 
rights,  the  Courts  of  Equity  in  many  cases  compel  a  discovery 
which  may  enable  other  Courts  to  decide  on  the  subject."  The 
present  case  is  within  the  scope  of  this  description  of  the  objects 
of  Courts  of  Equity,  whose  duty  it  would  be,  if  no  precedent 
existed  for  this  bill,  to  make  one,  as  Lord  Talbot  did  in  the  case 
of  Wifchy.  Meal^  (V)  saying,  "This  is  a  thing  of  consequence, 
which  I  do  not  remember  to  have  been  ever  judicially  deter- 
mined ;  but  so  far  is  plain,  that  the  plaintiff  is  entitled  to,  and 
ought  to  have,  a  discovery  of  the  matters  charged  in  the  bill." 
But  there  are  precedents ;  in  actions  in  policies  of  insurance,  a 
bill  of  discovery  may  be  filed  against  the  person  really  interested, 
though  not  a  party  to  the  action  ;  and  these  cases  are  not  excep- 
tions to  any  rule,  for  it  is  the  duty  of  Courts  of  Equity  to  inter- 
fere for  the  prevention  of  injustice  in  the  Courts  of  law,  according 
to  the  particular  circumstances  of  each  case.  Lord  Eldon's  rea- 
soning in  Fenton  v.  Hughei  (c)  shows  that  there  was  no  general 
rule ,  for  if  there  was,  he  would  not  fail  to  notice  it,  and  so  dis- 
pose of  the  case.  The  decision  in  that  case  is  not  questioned 
here ;  it  lays  down  no  new  rule,  but  holds  to  the  established 
practice  that  Bate,  being  no  more  than  a  witness,  *  ought  *  481 
not  to  be  made  a  defendant  to  the  bill.  No  such  rule  of 
pleading  as  is  now  alleged  was  mentioned  in  the  cases  of  Cart- 
wright  V.  Chreefij  (d)  and  the  Corporation  of  London  v.  Levy^  (e) 
and  they  have  no  bearing  on  this  case.  Clearly  neither  Lord 
Eldpn  nor  Lord  Redesdale  was  aware  of  this  rule.  The  men- 
tion of  such  a  rule  is  nowhere  found,  except  in  Mr,  ffare^s  state- 
ment of  Lord  Lyndhurst's  observations  in  Few  v.  Chippy ;  and 
the  expressions  there  ascribed  to  his  Lordship,  if  they  were  used 
by  him,  were  certainly  not  called  for  by  the  case  before  him. 
There  are  many  cases  besides  those  of  underwriters,  in  which  bills 

(a)  P.  148.  (Jb)  3  P.  Wms.  311. 

(c)  7  Ves.  288.  (d)  8  Ves.  405. 

(c)  8  Ves.  398. 
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of  discovery  may  be  filed  against  the  parties  substantially  inter- 
ested, although  they  sue  and  are  sued  by  some  public  officer ; 
such  as  corporations,  joint-stock  companies,  and  commissioners  of 
roads  or  other  public  works ;  and  in  a  recent  case,  such  a  bill  was 
sustained  against  a  landlord,  in  a  suit  for  tithes  against  his  ten- 
ants. Day  y.  Drake,  (a)  A  similar  practice  prevails  in  eject- 
ment causes;  and  in  bills  against  assignees,  discovery  may  be 
prayed  against  the  bankrupt.  It  was  urged  that  the  Queen  of 
Portugal  may  be  examined  as  a  witness  in  the  cause,  and  there- 
fore the  cases  refeired  to  forbid  the  making  her  a  defendant  to  a 
bill  of  discovery.  But  it  is  not  so  clear  that  even  if  she  were  in 
this  country  she  could  be  examined ;  being  a  party  interested, 
she  could  not  be  compelled  to  give  evidence  against  herself. 
Fenn  v.  Qranger^  (J)  The  King  v.  The  InhabitanU  of  Wobum^  (e) 
And  to  send  a  commission  to  examine  witnesses  in  Portugal 
would  be  useless,  as  the  appellant  would  not  only  refuse 
♦  482  to  be  examined  herself,  *  but  would  also  prevent  the  exe- 
cution of  the  commission  altogether.  The  action  is  brought 
by  her  agent  here ;  she  has  the  whole  interest  in  the  subject ;  she 
has  such  important  documents  in  her  possession,  and  such  knowl- 
edge of  the  matter,  as  that  disclosures  by  her  would  make  a  com- 
plete defence  to  the  action.  She  cannot  be  examined  here  or 
abroad  against  her  interest ;  unless,  therefore,  effect  is  given  to 
the  prayer  of  discovery  in  this  bill,  there  mvutt  be  a  complete  fail- 
ure of  justice.  The  case  of  the  respondents  rests  on  these  three 
points :  1st,  That  without  a  complete  disco veiy  of  the  matters  as 
to  which  discovery  and  commissions  to  examine  witnesses  are 
prayed  by  their  bill,  and  of  the  documents  mentioned  in  the  bill, 
the  questions  raised  in  the  action  against  them  cannot  be  fairly 
tried.  2dly,  That  they  cannot  have  such  complete  discovery  and 
such  production  of  documents  as  they  are  entitled  to,  unless  the 
appellant  be  made  a  defendant  to  their  suit;  and  3dly,  That 
according  to  the  principles  and  practice  of  our  Courts  of  Equity, 
they  are  entitled  to  make  her  a  defendant,  and  to  have  £ron^  her 
all  the  discovery  which  the  bill  prays. 

Mr.  Pemberton^  in  reply.  —  There  is  no  authority  for  the  posi- 
tion laid  down  on  behalf  of  the  respondents,  that  a  party  who 
has  an  interest  in  the  subject-matter  of  an  action,  may  be  made 
a  defendant  to  a  bill  of  discovery  in  aid  of  the  defence  to  the 
action,  if  not  a  party  to  the  record.  The  passages  referred  to  in 
(a)  3  Sim.  64.  (()  8  Camp.  177.  (c)  10  East,  395. 
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Lord  Redesdale's  work  do  not  suBtain  that  position;  neither 
do  the  cases  of  Cartwright  v.  O-reen  and  Day  v.  Drake.  Except 
insurance  cases,  there  is  no  instance  of  a  bill  of  discoyery  in  aid 
of  a  defence  to  an  action,  against  a  person  who  is  not  a 
party  to  the  action.  If  the  rule  *  was  not  strictly  so,  there  •  483 
would  be  innumerable  instances  of  such  bills.  The  deci- 
sions and  obi^ervations  of  the  Lord  Chancellor,  when  Master  of  the 
Rolls,  in  Glyn  y.  Soares^  put  an  end  to  the  respondents'  case  on 
this  appeal,  both  upon  the  practice  of  our  Courts  of  Equity  and 
upon  the  merits  of  the  case.  Messrs.  Glyn,  or  their  principal,  Mr. 
Richardson,  receiyed  the  yalue  of  the  bills  of  exchange,  to  which 
Hiey  haye  no  more  right  than  the  Queen  of  Portugal.  She  is 
required  to  answer  the  yarious  allegations  in  their  bill  as  to  trans- 
actions which  occurred  in  her  childhood,  and  of  which  she  cannot 
haye  any  knowledge.  It  was  absurd  to  make  her  a  party  to  the 
bill,  if  she  was  not  made  a  party  for  the  sole  purpose  of  delay ; 
Ae  did  not  appeal  from  the  order  for  making  seryice  of  subpoena 
on  Soares  good  seryice  on  her,  because  she  had  not  appeared  to 
the  bill,  and  could  not  haye  appealed. 

The  Lord  Chancellob.  —  As  this  case  raises  questions  of  great 
importance  as  to  the  practice  of  Courts  of  Equity,  your  Lordships 
will  agree  with  me  to  postpone  it  for  consideration. 

Lords  Wynford  and  Brougham  concurred. 

July  2,  1840. 

The  Lord  Chancellor.  —  My  Lords,  this  case  comes  before 
tis  on  a  demurrer  to  a  bill  of  discoyery,  filed  by  the  respondents, 
who  were  the  acceptors  of  certain  bills  of  exchange.  The  holders 
of  those  bills  haying  brought  an  action  on  them,  a  bill  of  discoyery 
was  filed,  which  undoubtedly  the  defendants  to  the  action  had  a 
right  to  file  against  those  who  were  pursuing  them  at  law ; 
but  in  addition  to  those  who  were  piu^uing  *  them  at  law,  •  484 
they  made  another  person,  the  Queen  of  Portugal,  a  party 
defendant  to  their  bill.  How  the  Queen  of  Portugal  became  a 
party  to  the  cause  in  the  Court  below,  and  what  immediate  process 
MTBA  seryed  upon  her,  is  not  now  under  our  consideration :  she  was, 
by  virtue  of  certain  orders,  which  haye  not  been  the  subject  of 
appeal,  made  a  party  by  substituted  seryice ;  and  it  became  neces* 
aary,  therefore,  for  those  who  had  to  protect  the  interests  of  that 
foreign  potentate  to  take  such  proceedings  as  became  necessaiy 
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in  consequence  of  the  orders  of  the  Court  of  Exchequer.  The 
Queen  of  Portugal  demurred  to  the  bill  of  discovery,  and  that 
demurrer  was  argued  before  the  Chief  Baron  of  the  Court  of 
Exchequer,  and  overi'uled.  From  the  order  overruling  the  de- 
murrer, an  appeal  was  brought  to  this  House.  Unfortunately 
a  considerable  length  of  time  has  elapsed  since  this  appeal  was 
argued  ;  but  I  only  refer  to  that,  to  guard  against  any  supposition 
that  the  delay  has  arisen  from  any  doubt  being  entertained,  at 
least  by  me,  of  the  proper  judgment  to  be  pronounced. 

The  plaintiffs  in  equity,  the  acceptors  of  the  bill  of  exchange, 
state  that  they  are  merely  acting  as  bankers ;  and  there  is  no 
reason  to  suppose  that  they  have  any  benefit  in  the  subjectrmatter. 
But  looking  at  the  case  as  it  affects  the  (jommercial  interests  of 
the  country,  one  cannot  fail  to  observe  that,  as  they  are  acceptors 
of  certain  bills  of  exchange,  of  which  the  plaintiff  at  law  is  the 
holder ;  if  that  which  has  been  done  by  the  Court  of  Exchequer 
in  overruling  this  demurrer,  is  to  be  considered  the  law  of  the 
land,  one  does  not  see  how  any  holder  of  bills  of  exchange  can 
ever  hereafter  compel  the  acceptor  to  pay  :  because  if  the 
*  485  acceptor  could  make  any  foreign  *  potentate  a  party  de- 
fendant to  a  bill  of  discovery,  the  plaintiff  at  law  will  not 
be  at  liberty  to  proceed  until  that  foreign  potentate  puts  in  an 
answer  to  that  bill.  It  is  plain  that  in  such  a  state  of  things  the 
holder  of  the  bills  of  exchange  will  encounter  difficulties  which 
it  is  not  very  advisable  to  permit. 

The  bill  states  that  the  party  suing  at  law,  the  holder  of  the 
bills  of  exchange,  is  the  mere  agent  for  the  Queen  of  Portugal ; 
and  upon  a  demurrer,  that  statement,  of  course,  must  be  taken 
as  an  allegation  founded  on  truth.  The  bill  therefore  raises  the 
question  which  has  been  decided  in  the  Court  of  Exchequer,  and 
the  proposition  there  laid  down  appears  to  me  very  fairly  to  state 
the  point  which  your  Lordships  have  now  to  decide.  It  was  laid 
down  by  the  Lord  Chief  Baron  that,  in  his  opinion,  where  a  party 
interested  is  charged  in  a  bill  of  discovery  and  called  upon  to 
disclose,  he  is  bound  to  do  so,  and  that  a  Court  of  Equity  will 
compel  him  to  do  so,  although  he  is  not  a  party  to  the  record  at 
law  :  those  are  the  terms  in  which  the  proposition  is  laid  down. 
Now,  I  have  the  misfortune  to  differ  from  the  proposition  so  laid 
down,  and  I  think  your  Lordships  will  be  of  opinion,  on  refer- 
ence to  the  authorities,  that  the  rule  of  Courts  of  Equity  is 
precisely  the  reverse.  This  decision  in  the  Court  of  Excheq- 
uer, which  we  are  now  considering,  has  given  rise  to  several 
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cases  in  Chancery,  which  have  made  it  my  duty  to  consider 
the  subject ;  and  although  it  is  one  as  to  which,  during  an 
experience  of  more  than  thirty-five  years  in  the  Court  of  Chan- 
cery, I  have  not  entertained  any  doubt,  or  ever  heard  any 
suggested,  I  have  thought  it  my  duty  to  examine  all  the  cases 
upon  the  subject ;  and  1  propose,  as  shortly  as  possible,  to  submit 
to  your  Lordships  the  result  of  that  examination. 

*  The  question  is,  whether  a  bill  of  discovery  can  be  sup-  *  486 
ported  against  persons  interested  in  the  subject  of  the  action 
at  law,  but  not  parties  to  the  record  ?  Bills  of  discovery  in  aid  of 
the  defence  to  an  action  are  permitted  for  the  purpose  of  obtaining 
from  the  antagonist  at  law  the  discovery  of  matter,  which,  being 
admitted  by  him,  may  aid  the  defence  ;  and  not  for  the  purpose 
of  procuring  evidence.  It  is  now  nearly  forty  years  since  Lord 
Eldon,  in  Fenton  v.  Hughes^  (a)  allowed  the  demurrer  of  the 
defendant  Bate  to  a  bill  of  discovery,  which  (according  to  the 
statement  of  the  bill  by  the  present  Vice-Chancellor  in  Irving  v. 
Thompson^  (6))  alleged  that  he.  Bate,  was  interested  in  the  suc- 
cess of  the  action,  and  was  to  be  entitled  to  all  or  some  part  of 
the  money  to  be  recovered  thereby,  and  that  he  would  be  liable 
to  pay  all  or  some  part  of  the  costs,  in  case  Hughes,  the  plaintiff  in 
the  action,  should  not  recover.  Lord  Eldon  observed  that  Bate 
could  not  be  a  witness  for  the  plaintiff  at  law,  on  account  of  his 
•  interest,  but  that  the  defendant  might  examine  him,  and  that 
the  superior  advantages  of  discovery  by  answer,  particularly  as 
to  the  production  of  papers,  was  not  sufficient  to  make  an  ex- 
ception to  the  rule  that  a  bill  of  discovery  will  not  lie  against  a 
mere  witness. 

In  1803,  in  the  case  of  The  Mayor  of  London  v.  Levy^  (c)  and 
in  1808,  in  Le  Texier  v.  The  Margravine  of  Anspach^  (d).  Lord 
Eldon  laid  down  the  rule  in  the  same  way.  In  1813,  Sir  Thomas 
Plumer  acted  upon  this  rule  in  Powell  v.  Yeatts  (as  stated  by 
the  Vice-Chancellor  in  Irving  v.  Thompson^^  as  he  did  in  the 
same  year  in  Whitworth  v.  Davis,  (e)  Lord  Lyndhurst,  in 
*  Tooth  V.  The  Dean  and  Chapter  of  Canterbury^  (^)  and  in  *  487 
Few  V.  Guppy^  (Ji)  on  appeals  from  the  Vice-Chancellor, 
recognized  and  acted  upon  the  case  of  Fenton  v.  Hughes.  In  1836, 
in  the  case  of  Glyn  v.  Soares^  (t)  at  the  Rolls,  I  considered  the 

(a)  7  Ves.  287.  (6)  9  Sim.  23. 

(c)  8  Ves.  403.  (rf)  15  Ves.  164. 

(e)  1  Ves.  &  Bea.  550.  (g)  3  Sim.  63. 

(A)  Hare  on  Discov.  124.  (0  3  My.  &  K.  450. 
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rule  as  clearly  settled ;  and  in  1839,  the  Vice-Chanoellor,  in  Irving 
T.  Thompson^  reviewed  all  the  cases  and  acted  upon  the  rule ;  and 
in  the  present  year,  in  the  case  of  Kerr  y.  Bew^  (a)  I  thought 
myself  bound  by  the  pendency  of  this  case  to  look  into  all  the 
authorities,  and  I  found  no  ground  for  doubting  the  rule  as  I  had 
always  understood  it ;  and  therefore  I  allowed  a  demurrer  by  a 
party  made  a  defendant  to  a  biU  of  discovery  by  underwriters, 
upon  an  allegation  that  an  action  upon  a  policy  brought  in  the 
name  of  another  as  agent  was  in  fact  brought  for  the  benefit  of 
the  party  demurring,  and  that  he  was  exclusively  interested  in 
the  subject-matter  of  the  suit. 

*  It  was,  indeed,  assumed  in  the  Court  below,  that  in  cases  of 
actions  upon  policies,  it  was  the  common  practice  to  make  the 
owners  defendants  to  bills  of  discovery,  although  they  are  not 
parties  to  the  record  at  law.  What  may  have  been  the  recent 
practice  of  the  Exchequer  I  am  not  veiy  conversant  with ;  but 
I  am  very  confident  that  if  there  be  any  such  practice  in  that 
Court,  it  is  of  very  recent  date,  and  certainly  at  variance  with 
the  practice  of  the  Court  of  Chancery,  as  the  cases  of  Irving  v. 
Thompson^  and  Kerr  v.  Rew^  prove.  At  the  time  when  I  was 
familiar  with  what  was  going  on  in  the  Court  of  Exchequer,  it 
was  not  usual  to  file  bills  of  discovery  in  such  cases ;  they  aU 
prayed  rehef.     I  have  looked  through  many  precedents,  which, 

from  the  names  attached  to  them,  must  cover  a  period  not 

*  488    *  much  short  of  a  century,  and  I  find  but  one  which  does 

not  pray  relief.  The  case  of  Vandam  v.  Munro^  (6)  as 
reported,  would  appear  to  have  been  a  bill  of  discovery,  and  if 
so,  it  would  be  an  instance  of  a  bill  of  discovery  filed  against 
the  assured,  not  parties  to  the  action ;  but  considering  what  the 
general  practice  was,  it  was  most  probably  a  bill  praying  reUef. 
Some  cases,  however,  were  referred  to  by  the  Lord  Chief  Baron 
as  establishing  a  contrary  doctrine,  and  some  observations  of 
Lord  Habdwicke,  in  Plummer  v.  May^  (<?)  were  relied  upon :  but 
it  is  obvious  that  the  bill  in  that  case  prayed  relief.  Lord  Habi>- 
wiCKE  sa3ring  that  there  were  charges  in  it  which,  if  proved, 
would  entitle  the  plaintiff  to  a  decree  against  the  defendant  for 
an  account.  The  Bishop  of  London  v.  Fytche  (d)  was  also  relied 
upon  as  an  instance  in  which  a  bill  of  discovery  was  filed  s^ainst 
a  defendant  who  was  not  a  party  to  the  action.  I  have  had 
the   registrar's  book  searched,  and   it  appears  under  date  of 

(a)  9  L.  J.  M.  8.  148.  (Jb)  2  Anst.  502. 

(c)  1  Yes.  426.  (d)  1  Bro.  C.  C.  95. 
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the  13th  of  June,  1780,  at  folio  506  of  that  book,  that  the  report 
in  Brown  in  that  respect  is  erroneous,  and  that  Eyre,  the  clerk, 
was  not  a  party  to  the  bill  of  discovery.  JDummer  v.  The  Car- 
paratwn  of  Chippenham  (a)  has  also  been  referred  to,  but  Lord 
Eldon's  observations  (i)  only  showed  that  in  his  opinion  the 
principle  of  permitting  a  plaintiff  in  a  suit  against  a  corporation 
to  seek  discovery  from  an  officer  of  the  corporation  might  be 
extended  to  individual  members.  Batch  v.  Waatall  (c)  appears 
to  be  a  bill  for  relief  and  not  for  discovery  only,  and  the  object 
was  to  make  assets  in  the  hands  of  the  defendant  liable  to  the 
plaintiff's  judgment.  The  cases  of  officers  of  corporations 
stand  on  principles  *  entirely  peculiar  to  themselves,  and  *  489 
have  obviously  no  application  to  the  present  case.^  An- 
gerstein  v.  Wentworth  (rf)  does  not  prove  much,  but  as  far  as  it 
goes,  it  is  an  authority  in  favour  of  the  demurrer. 

Thus  all  the  cases  which  have  been  supposed  to  support  the 
doctrine  upon  which  the  judgment  of  the  Court  below  proceeded, 
when  examined  into,  are  proved  to  want  those  circumstances 
which,  from  the  mistake  of  the  reporters,  have  been  supposed  to 
make  them  authorities  for  that  purpose.  A  proposition  was  sug- 
gested which  is,  I  believe,  quite  new ;  namely,  that  a  bill  of 
discovery  may  be  filed  against  any  one  whose  admissions  may  be 
used  for  the  defendant  at  law.  This  proposition  I  conceive  to  be 
wholly  imtenable ;  and  what  affords  the  most  certain  answer  to 
it  is,  that  in  Fenton  v.  Hughes^  (e)  the  declarations  of  Bate 
(assuming  the  facts  to  be  as  stated  in  the  bill  and  admitted  by 
the  demurrer)  would  have  been  admissible  in  favour  of  the  plain- 
tiff in  the  bill  of  discovery.  It  is  true  that  examining  a  person 
as  a  witness,  who  has  important  papers  in  his  possession,  is  far 
less  effectual  than  obtaining  his  answer  to  a  bill  of  discovery ; 
but  this  was  fully  considered  by  Lord  Eldon  in  Fenton  v.  Hughes^ 
and  yet  he  held  that  this  consideration,  though  well  founded  in 
fact,  did  not  justify  the  filing  of  a  bill  against  a  person  who 
might  be  examined  as  a  witness.  The  demurring  party  might  in 
this  case  be  examined  as  a  witness  for  the  plaintiffs  to  the  bill  of 
discovery,  the  defendants  at  law ;  as  may  the  assured,  not  a  party 
to  the  record,  for  the  underwriter,  as  stated  by  Lord  Abinger  in 
his  judgment  on  this    case.     The   case  of  the  lessor  of  the 

(a)  14  Ves.  245.  (6)  14  Ves.  253. 

(c)  1  P.  Wms.  245.  (d)  1  Fowl.  227. 

(«)  7  Ves.  287. 
1  See  1  Dan.  Cb.  Pr.  (4th  Am.  ed.)  145,  note  (2),  296,  and  note  (7). 
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*  490   plaintijff  in  ejectment  *  being  compelled  to  answer  a  bill 

of  discovery  is  no  authority  against  the  rule,  for  he  is  con- 
sidered in  all  respects  as  a  party  to  the  record,  which  the  assured 
is  not,  and  accordingly  may  be  examined  as  a  witness  ;  and  there- 
fore, if  your  Lordships  were  to  sanction  the  principle  upon  which 
the  judgment  of  the  Court  below  has  proceeded,  a  very  mis- 
chievous innovation  would  be  made  in  the  rules  and  practice  of 
Courts  of  Equity  as  to  compelling  discovery  ;  and  an  inquisitorial 
power  would  be  established,  by  which  persons  not  parties  to  any 
litigation  might  be  compelled,  in  a  contest  between  others,  to 
discover  the  secrets  of  their  own  affairs,  upon  an  allegation, 
which  could  not  perhaps  be  denied,  that  they  had  some  interest 
in  the  subject-matter  of  a  litigation  between  others ;  and  as,  if 
the  defendant  at  law  be  entitled  to  the  discovery  in  aid  of  his 
defence,  the  action  cannot  be  permitted  to  proceed  till  such  dis- 
covery be  obtained,  an  easy  expedient  would  be  afforded  of  de- 
feating the  enforcement  of  legal  rights  by  action  at  law,  by  filing 
bills  of  discovery  against  persons  not  parties  to  the  record  and 
out  of  the  jurisdiction,  upon  an  allegation  of  their  being  interested 
in  the  subject-matter  of  the  action.  Of  the  possibility  of  such 
an  abuse  the  present  case  furnishes  a  striking  example.  The 
rules  of  Courts  of  Equity,  as  they  have  hitherto  existed,  cannot 
lead  to  such  an  abuse  ;  and  I  trust  that  your  Lordships  wiU 
maintain  those  rules,  and  thereby  prevent  the  recurrence  of  such 
injustice  in  future.  I  therefore  move  that  the  judgment  of  the 
Court  below  be  reversed,  and  the  demurrer  allowed. 

Lord  Lyndhurst.  —  It  is  unnecessary  for  me  to  go  through 
the  cases  which  have  been  referred  to ;  it  is  sufiScient  for 

*  491    me  to  say  that  I. entirely  concur  in  the  *  opinion  which  has 

been  now  pronounced  upon  this  case.  I  consider  the  deci- 
sion in  Fenton  v.  Hughes  as  a  decision  precisely  in  point  upon  the 
present  occasion.  It  was  suggested  that  Bate  had  no  interest ; 
but  the  record  has  been  searched,  and  the  registrar's  notes  of 
the  case  have  been  examined,  and  it  appears  that  he  had  a  direct 
interest ;  that  it  was  so  asserted  upon  the  record  that  Bate  was 
to  share  a  part  of  the  money  that  was  to  be  recovered  ;  and  was 
liable,  or  undertook,  to  pay  the  whole  or  part  of  the  costs.  The 
decision  in  that  case  has  been  acted  upon  from  the  time  when  it 
was  decided  to  the  present  time.  It  was  acted  upon  in  two  in- 
stances by  Lord  Eldon,  who  considered  that  case  with  great  care 
and  attention  at  the  time.  It  has  been  confirmed  by  the  case  of 
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Powell  V.  TeattB^  about  which  the  Master  of  the  Rolls,  Sir 
Thomas  Plumer,  at  first  doubted ;  but  when  the  facta  of  Fenton 
V.  Hughes  were  distinctly  brought  to  his  attention  he  confirmed 
the  judgment  in  that  case,  and  acted  upon  it  in  the  decision  he 
pronounced  in  Poioell  v.  Teatts.  The  same  point  came  before 
the  Court  during  the  time  I  held  the  Great  Seal ;  I  considered 
the  law  as  settled  by  the  case  of  Fenton  v.  Hughes^  and  acted 
upon  it  in  the  cases  referred  to.  (a)  Since  that  time  it  has  come 
before  the  Court  in  two  or  three  instances  during  the  time  of  the 
present  Vice-Chancellor,  who  pronounced  a  most  elaborate  judg- 
ment in  the  case  of  Irving  v.  Thompson  on  this  very  point ;  the 
judgment  being,  I  believe,  the  more  elaborate  in  consequence  of 
the  decision  from  which  this  is  an  appeal.  The  decision  which  is 
now  appealed  from  was  founded  on  a  misapprehension  of  the 
case  of  Fenton  v.  Hughes  as  to  the  facts  of  that  case,  and 
*  there  is  undoubtedly  something  ambiguous  and  vague  in  *  492 
the  report,  in  consequence  of  which  the  Vice-Chancellor 
got  the  original  brief  containing  the  facts  and  containing  the  bill, 
in  which  the  facts  are  such  as  my  noble  and  learned  friend  has 
stated,  and  such  as  I  have  mentioned. 

There  was  another  case  which  has  been  relied  upon,  which 
was  considered  as  an  authority  for  the  judgment  in  this  case,  — 
I  mean  the  case  of  The  Bishop  of  London  v.  Fytche  ;  that  was 
founded  upon  the  apprehension  that  Eyre  was  one  of  the  defend- 
ants on  that  record,  whereas,  upon  examining  the  record,  it 
appears  that  Fytche  was  the  only  defendant.  It  appears  to  me 
that  that  is  not  an  authority  to  oppose  to  the  authority  of  Fen- 
Urn  V-  Hughes.  I  repeat  what  I  before  said,  that  any  person 
looking  to  the  judgment  of  Lord  Eldon  in  that  case  will  see 
that  he  considered  the  case  with  his  usual  attention,  and  that 
in  pronouncing  the  judgment  he  must  be  considered  as  pronounc- 
ing no  new  law,  but  that  which  had  been  even  at  that  time  con- 
sidered as  the  rule  of  Court,  as  it  has  been  ever  since.  I  am 
therefore  of  opinion  that  the  judgment  ought  to  be  reversed. 

Lord  Brougham.  —  Agreeing,  as  I  do,  with  my  noble  and 
learned  friends  who  have  addressed  your  Lordships,  I  shall  not 
trouble  your  Lordships  further  than  by  expressing  my  entire 
concurrence  in  the  opinion  expressed  by  them.  I  agree  entirely 
as  to  the  cause  for  postponing  this  judgment,  which  was  princi- 

(a)  Tooth  V,  The  Dean  and  Chapter  of  Canterbury,  and  Few  v.  Guppy ; 
Hare  on  DiscoTery,  p.  124. 
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pally  for  the  purpose  of  having  those  cases  looked  into,  upon 

which  it  was  said  that  the  judgment  of  the  Court  of  Exchequer 

had  been  founded.     The  case  of  Fenton  v.  Suglie%  was  a  good 

deal  commented  upon  at  the  bar  in  the  course  of  the  argu- 

*  493    ment,  as  also  the  *  case  of  The  Bi$hop  of  London  v.  Fytche. 

There  is  no  doubt  that  the  errors  which  have  prevailed  in 
the  reports  of  those  cases,  and  the  great  vagueness  of  the  report 
of  the  case  of  Fenton  v.  Hughes^  have  given  rise  to  this  decision 
in  the  Court  of  Exchequer.  The  manifest  error  in  the  case 
of  The  Bishop  of  London  v.  Fytche^  and  I  think  another  error, 
which  appears  in  the  report  of  some  third  case,  gave  rise  to  con- 
siderable discussion  and  to  some  doubt  at  the  hearing ;  and, 
according  to  my  recollection,  it  was  principally  with  a  view  of 
having  this  mistake  and  difference  with  respect  to  the  cases  ex- 
amined, that  the  postponement  of  this  judgment  has  taken  place. 
It  appears  now  very  satisfactorily,  from  the  full  inquiry  into  all 
those  cases  in  the  late  case  of  Irving  v.  Thompson  before  the 
Vice-chancellor,  that  those  cases  have  been  either  mistaken  or 
misrepresented,  and  that  from  those  circumstances  the  error  in 
this  judgment  of  the  Court  of  Exchequer  has  arisen. 

Lord  Lyndhurst.  —  I  believe  the  third  case  to  which  my  noble 
and  learned  friend  alludes  is  not  a  single  case,  but  I  beUeve  it  is 
that  class  of  decisions  supposed  to  have  existed  in  insurance 
cases.  It  would  be  desirable  to  ascertain  whether  those  were 
bills  of  discovery  or  bills  for  relief.  Upon  examination  it  may 
turn  out  that  the  whole  course  of  proceeding  in  those  cases  was 
not  in  the  nature  of  bills  for  discovery,  but  bills'  for  relief ;  and  I 
apprehend,  therefore,  what  is  supposed  to  be  the  modem  practice 
arises  from  misapprehension  of  the  form  of  those  bills. 

» 

Lord  Wynfobd. — I  rise  to  address  your  Lordships  with  con- 
siderable reluctance,  because  I  am  bound  to  state  to  your 

*  494    Lordships  that  I  agree  in  opinion  with  the  *  noble  and 

learned  Judge  who  decided  this  case  in  the  Court  below, 
and  I  have  the  misfortime  to  differ  from  my  noble  and  learned 
friends  who  have  given  their  opinions  upon  this  occasion.  I 
never  heard  before  of  any  of  the  cases  referred  to  be'ng  misre- 
ported,  except  the  case  of  The  Bishop  of  London  v.  Fjftche.  It 
was  certainly  stated  at  the  time  of  the  hearing  here  of  this  case, 
that  there  was  a  mistake  in  that  report,  inasmuch  as  a  person  of 
the  name  of  Eyre,  who  was  supposed  to  have  been  a  party  in 
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that  suit,  was  not  a  party ;  but  with  respect  to  any  mistake  or 
misreport  in  the  case  of  Fenton  v.  BugJies^  I  never  heard  of  any. 

• 

[Lord  Brougham.  —  I  did  not  say  that  it  was  misreported,  but 
that  there  was  an  uncertainty  with  respect  to  the  facts  of  that 
case,  which  has  since  been  cleared  up.] 

I  was  not  aware  that  there  was  any  uncertainty  even  as  to 
the  facts ;  and  as  the  facts  are  stated  in  the  report,  which  we 
had  to  refer  to  at  the  time  this  case  was  under  consideration, 
it  appeared  to  me  then,  as  it  appears  now,  that  it  was  a  very 
strong  authority  against  the  opinion  which  my  noble  and  learned 
friend  has  this  day  pronounced. 

Your  Lordships  are  not  in  possession  of  any  of  the  circum- 
stances of  this  case,  or  you  would  at  once  perceive  that  grosser 
injustice  never  was  worked  in  any  cause  than  will  be  worked 
in  this,  if  your  Lordships  pronounce  the  judgment  which  it  is 
recommended  to  you  to  pronounce.  It  is  fit  that  your  Lord- 
ships should  be  put  in  possession  of  some  of  these  facts,  and 
should  know  how  some  of  these  facts  have  been  dealt  with  in 
another  country.  I  have  been  in  the  habit  of  thinking  that 
our  laws  were  the  wisest  in  the  world ;  that  they  were  better 
administered  in  this  than  in  any  other  country.  I  shall  be 
bound  to  confess,  after  the  judgment  which  I  am  afraid 
will  be  pronounced  *  in  this  case  to-day,  that  they  man-  *  496 
age  things  better  in  France.  While  we  have  been  sleep- 
ing over  this  cause  they  have  in  France  got  at  the  facts,  and  in 
Prance  they  have  decided  according  to  the  justice  of  the  cause. 
They  have  disposed  of  the  Queen  of  Portugal  and  her  agents 
in  that  country,  as  I  hoped  your  Lordships  would  have  been 
enabled  in  this  country  to  dispose  of  her  Majesty  and  of  Mr. 
Soares,  her  agent  in  this  countiy.  My  noble  and  learned  friend 
on  the  woolsack  has  stated,  that  if  your  Lordships  uphold  the 
judgment  of  my  noble  and  learned  friend  the  Lord  Chief  Baron, 
commercial  people,  holders  of  bills  of  exchange,  will  be  in  a 
fearful  situation,  because  it  would  only  be  necessary  to  make 
some  prince  in  Europe  or  America,  —  fortunately  for  the  pur- 
pose of  this  cause,  though  unfortunately  for  other  purposes, 
there  is  but  one  prince  in  America  who  can  be  made  a  party 
to  any  such  cause,  —  that,  by  making  any  foreign  prince  a  party 
to  the  cause,  the  action  may  be  tied  up,  and  no  holder  of  a  bill 
of  exchange  can  ever  recover  upon  it.    There  is  a  very  short 
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answer  to  that  argument :  How  can  that  be  done,  when  it  -is 
stated,  as  it  is  in  this  cause,  that  the  Queen  of  Portugal  is  the 
sole  party  to  the  cause,  and  has  the  sole  interest,  and  that  Mr. 
Soares,  the  person  whose  name  appears  upon  the  record,  is  her 
agent;  a  fact  which  is  admitted?  Can  it  be  said  that,  if  you 
decide  that  such  a  person  is  bound  to  make  a  disclosure,  you 
would  be  opening  a  door  for  the  filing  of  bills,  calling  upon  any 
sovereign  of  Europe  or  of  America  to  answer  to  the  bill  ?  That 
allegation,  I  conceive,  cannot  be  supported.  I  confess  I  am  a 
little  surprised  that  my  noble  and  learned  friend,  who  has  so 
general  and  accurate  a  knowledge  in  matters  of  equity,  should 
have  had  recourse  to  such  an  argument  as  that  which  he 

*  496    has  *  used.     I  found  my  observations  in  this  cause  upon 

this  simple  allegation,  that  the  Queen  of  Portugal,  who 
refuses  to  answer,  is  the  sole  person  who  can  know  any  thing 
of  the  facts ;  that  the  Queen  of  Portugal,  who  refuses  to  answer, 
is  the  sole  person  who  has  any  interest  in  the  cause ;  for  my 
noble  and  learned  friend  has  admitted  that  what  is  charged  in 
this  bill,  if  not  denied,  must  be  taken  to  be  true.  It  is  charged 
in  the  bill,  and  it  is  not  denied,  that  Mr.  Soares  had  admitted 
that  he  has  no  interest  whatever  in  this' cause;  that  the  only 
party  upon  the  record,  who  has  the  whole  interest  in  this  cause, 
is  the  Queen  of  Portugal,  who  refuses  to  make  any  disclosure ; 
and  by  refusing  to  make  any  disclosure  will  obtain  a  sum  of 
money  from  the  merchants  of  this  country,  to  which  she  has 
not  the  slightest  pretence  of  right.  A  fouler  fraud,  —  if  I  may 
use  such  a  word  as  applicable  to  parties  in  the  situation  in  which 
these  are,  —  a  fouler  fraud  was  never  committed  upon  the  mer- 
chants of  this  country  than  will  be  committed  if  this  judgment 
shall  pass,  as  I  am  very  much  afraid  it  will  pass. 

What  are  the  facts  of  the  case  ?  Some  time  about  the  year 
1829  the  government  of  Portugal  was  de  facto  in  the  hands  of 
Don  Miguel.  He  negotiated  a  loan  mth  two  persons  in  France 
of  the  names  of  Outrequin  and  Jauge,  and  bonds  were  given  to 
those  two  persons,  which  bonds  were  to  be  delivered  in  the  form 
of  scrip  to  the  different  persons  who  contributed  to  that  loan. 
The  loan  was  to  be  raised  by  bjjls  drawn  upon  persons  in  Eng- 
land and  in  France ;  bills  exactly  under  the  same  circumstances 
with  those  in  the  present  case.  The  decision  in  the  Court  of 
France,  which  has  disposed  of  the  Queen  of  Portugal,  is  a  direct 

decision  upon  this  very  point  now  under  consideration. 

*  497    Bills  were  to  be  given  in  satisfaction  of  raising  this  *  loan, 
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on  merchants  in  England  and  France.      The  bills  upon   Eng- 
land were  indorsed  by  a  person  of  the  name  of  Conto,  then  a 
member  of  the  Court  of  Portugal;   they  were  transmitted  to 
this  country,  and  were  presented  for  acceptance  to  the  present 
respondents.     Those  bills  were  to  be  given  to  the  person  who 
was  the  indorsee  of  the  second  set  of  bills.     At  this  time  Don 
Miguel  was  de  facto  the  governor  of  Portugal ;  by  him  this  loan 
was  raised :  he  was  in  the  mean  time  dismissed  from  the  throne 
of  Portugal,  turned  out  as  an  usurper,  and  Donna  Maria  was 
placed  in  his  stead.     The  first  act  of  Donna  Maria  was  to  repu- 
diate the  loan  of  Don  Miguel.     Perhaps  she  was  right  in  that : 
she   said   that  Don  Miguel  was  an  usurper,  and  therefore  the 
bonds  he  had  given  and  the  loan  he  had  raised  were  not  binding 
upon  the  kingdom  of  Portugal,  and  would  not  be  paid.     So  far 
she  was  right :  but  if  it  was  right  to  say  that  the  bonds  were 
invalid,  it  was  also  right  to  remit  the  bills  to  those  who  had 
given  them  for  the  purpose  of  raising  that  loan.     But  although 
the  loan  was  declared  void,  it  was  not  thought  proper  by  the 
council  of  Portugal,  to  remit  the  bills.     The  council  of  Portugal, 
after  Don  Miguel  had  left  that  country,  sent  for  Mr.  Conto,  — 
who  had  been  actually- dismissed  from  his  situation,  to  which  he 
had  been  appointed  by  Don  Miguel,  and  who  never  held  any 
situation  of  that  kind  under  Donna  Maria,  —  and  he  was  com- 
pelled against  his  inclination,  for  he  had  some  scruples  of  honesty 
about  him,  to  indorse  these  bills  to  Mr.  Soares,  in  order  that 
Soares  might  recover  the  money  for  those  bills  in  this  country, 
and  remit  it  to  Donna  Maria,  who  had  repudiated  the  loan,  and 
who  had  therefore  no  more  pretension  of  right  to  touch  those 
bills  than  any  of  your  Lordships.     Immediately  upon  this, 
Don  Miguel  gave  notice  to  *  the  acceptors  of  the  bills  not    *  498 
to  pay  them  to  Soares,  and  not  to  accept  them  on  account 
of  Soares.     Outrequin  &  Jauge  gave  also  the  same  notice  not  to 
pay  the  bills,  because  they  said  Soares  was  endeavoring  to  recover 
a  sum  of  money  for  the  Queen  of  Portugal  which  she  had  no 
right  to,  having  repudiated  the  loan,  and  having  declared  that 
the  bonds  were  void. 

Now,  under  these  circumstances,  can  any  one  allow,  on  any 
pretence,  the  Queen  of  Portugal,  who  is  the  real  party  in  this 
cause,  to  recover  in  the  action  upon  bills  of  exchange,  the  con- 
sideration of  which  she  herself  by  her  own  act  has  repudiated  ? 
I  state,  and  it  cannot  be  denied,  that  it  would  be  an  act  of  gross 
injustice ;  and  I  should  be  very  sorry  if,  in  consequence  of  any 

[866] 


*  498  CASES  IN  THE  SOUSE  OP  LORDS. 

supposed  technical  rules  of  Courts  of  Equity,  your  Lordships  were 
to  be  made  parties  to  such  injustice.  This  is  a  case  of  so  much 
importance,  not  only  with  respect  to  the  parties,  but  with  respect 
to  the  administration  of  justice  in  general,  that  I,  for  one,  ^th 
all  my  respect  for  the  Court  of  Chancery,  would  rather  that  it 
should  be  abolished,  than  that  this  cause  should  be  decided  in 
the  manner  in  which  it  is  proposed  to  be.  If  we  cannot  do  better 
here  than  they  do  in  France,  if  we  cannot  get  at  the  fitcts  and 
decide  upon  the  justice  of  the  case,  but  are  tied  up  by  these 
absurd  forms,  for  which  no  reason  has  been  attempted  to  be  given 
by  my  noble  and  learned  friends,  it  would  be  better  that  we 
should  have  no  Court  of  Chancery  at  all  than  one  so  fettered. 

[His  Lordship,  in  answers  to  interlocutory  observations  from 
Lord  Lyndhurst,  observed :  My  noble  and  learned  friend  says, 
"  They  did  not  examine  the  Queen  of  Portugal  in  the  proceed- 
ings in  France,  to  which  I  referred."     We  do  not  propose  to 

examine  the  Queen  of  Portugal  here.  I  know  we  cannot 
*  499   examine  her  *  here,  but  we  can  gain  some  information  as 

to  who  the  persons  are  who  may  be  examined  here.  We 
may  do  that  which  is  asked  for  by  this  bill ;  we  may  have  a  com- 
mission sent,  not  only  to  Portugal  but  to  France,  to  examine  the 
only  persona  who  can  know  any  thing  of  the  facta  connected  with 
the  cause.  My  noble  and  learned  friend  again  says,  ^*  We  do  not 
decide  that  a  commission  may  not  issue."  I  know  that;  but 
who  can  issue  that  commission,  unless  the  Queen  of  Portugal 
will,  through  some  minister  of  hers,  kindly  inform  us  who  are 
the  persons  to  whom  the  commission  is  to  be  sent,  and  from 
whom  the  information  is  to  be  obtained  ?  We  are  kept  entirely 
in  the  dark  upon  this  subject ;  and  by  keeping  us  so,  the  Queen 
of  Portugal  will  get  into  her  pocket  money  to  which  she  has  no 
more  right  than  she  hBs  for  taking  the  money  of  your  Lord- 
ships.] 

But  it  is  said  there  is  a  distinct  rule  in  the  Court  of  Chancery 
w]^ich  prevents  this  being  done.  I  am  bound  to  suppose  that 
there  is  such  a  rule,  as  my  noble  and  learned  friends  have  so 
stated  it.  And  I  am  also  bound  to  suppose  that  all  the  reporters 
must  be  mistaken :  but  if  the  reporters  are  not  mistaken,  there  is 
no  such  rule  in  the  Court  of  Chancery.  If  there  is  such  a  role 
in  any  Court  of  Equity  in  this  country,  I  beg  to  say  that  in  a 
vast  nmnber  of  oases  it  is  absolutely  impossible  that  justice  can 
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be  got  at.  Suppose  a  bill  of  exchange  obtained  in  the  most 
fraudulent  manner,  under  circumstances  of  disgusting  fraud,  the 
man  who  gets  hold  of  that  bill  will  never  bring  an  action  on  it 
himself ;  he  will  hand  it  over  to  some  person ;  put  an  indorse- 
ment on  it,  get  half  a  dozen  indorsements  put  upon  it,  if  in  con- 
sequence of  that  he  cannot  be  called  upon  to  answer  and  disclose 
all  the  circumstances.  I  am  aware  that  if  you  have  all 
*  those  indorsees,  you  may  examine  them  as  witnesses  in  *  500 
the  cause ;  but  you  cannot  get  at  the  man  by  whom  the 
bill  has  been  first  passed,  and  whose  name  did  not  appear  upon 
the  back  of  the  bill. 

It  is  of  very  little  use  to  get  hold  of  any  facts  in  Court,  unless 
you  have  a  knowledge  of  those  facts  beforehand,  in  order  to  use 
them  advantageously  at  the  time  of  the  trial.  My  noble  and 
learned  friend  has  admitted  that  a  bill  of  discovery  is  much  better 
in  many  cases  than  the  examination  of  a  witness.  In  the  exam- 
ination  of  a  witness  the  answers  may  come  upon  you  by  surprise, 
but  by  means  of  a  bill  of  discovery  you  have  the  whole  examina- 
tion in  your  possession,  and  have  an  opportunity  of  thinking  of 
it  before  it  is  used  in  Court ;  and  you  not  only  know  how  the 
information  is  to  be  used  when  it  b  obtained,  but  you  find  out 
the  means  by  which  other  matters  can  be  examined  in  a  Court  of 
Justice,  which  it  is  impossible  you  could  know  any  thing  about 
or  be  aware  of,  if  the  parties  were  not  to  be  called  upon  to  give 
evidence' upon  them  before  they  come  to  a  Court  of  Justice. 

I  will  take  the  Uberty  of  stating  that  it  does  not  appear  to  me 
that  Ix>rd  Redesdale,  one  of  the  most  eminent  men  who  ever 
practised  in  a  Court  of  Equity,  was  ever  aware  of  any  such  rule 
ae  that  which  is  now  suggested.  It  is  stated  in  his  Treatise  on 
Pleading,  that  a  bill  of  discovery  must  state  the  matter  touching 
which  a  discovery  is  sought,  the  interest  of  the  plaintiff  and 
defendant  in  the  subject,  and  the  right  of  the  first  to  require  the 
discovery  from  the  other.  Further,  in  the  same  book  Lord  Red- 
esdale states  that  bills  have  been  filed  to  impeach  deeds  on  the 
ground  of  fraud.  Now  here,  not  only  no  such  rule  as  this, 
which  is  relied  upon  in  this  case  for  the  *  purpose  of  de-  *  501 
feating  the  merchants  of  England,  and  putting  their  money 
into  the  pocket  of  the  Queen  of  Portugal,  is  advanced,  but  the 
direct  contrary  is  stated  by  Lord  Redesdale  ;  for  what  he  states 
is  equivalent  to  that.  He  says,  ^^  Where  bills  have  been  filed  to 
impeach  deeds  on  the  ground  of  fraud,  attorneys  who  have  pre- 
pared the  deed,  and  other  persons,  have  been  made  defendants 
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for  the  purpose  of  obtaining  a  full  discovery."  (a)  Those  were 
bills  of  mere  discovery,  and  in  such  bills  attorneys,  who  cannot 
be  parties  to  the  cause,  and  other  persons,  certainly  not  meaning 
other  parties  to  the  cause,  may  be  made  witnesses  for  the  purpose 
of  getting  at  a  full  disclosure  of  the  fraud,  or  any  thing  of  that 
nature.  If  you  are  to  be  tied  down  to  an  examination  merely  of 
persons  whose  names  are  upon  the  record,  I  am  sure,  in  ninety- 
nine  cases  out  of  a  hundred,  frauds  will  escape,  as  fraud  of  the 
grossest  kind  will  unquestionably  escape  in  the  case  now  under 
discussion.  Lord  Redesdale  says,  in  another  passage  of  his 
Treatise,  "  As  the  object  of  the  Court  in  compelling  a  discovery 
is  either  to  enable  itself  or  some  other  Court  to  decide  on  matters 
in  dispute  between  the  parties,  the  discovery  sought  must  be 
material  either  to  the  relief  prayed  by  the  bill,  or  to  some  other 
suit  actually  instituted,  or  capable  of  being  instituted."  (6)  Now 
I  should  think  your  Lordships  will  admit  that  this  light  never 
broke  in  upon  Lord  Redesdale,  or  he  would  not  have  written 
that  part  of  his  Treatise  respecting  bills  of  discovery,  if  such  a 
rule  had  occurred  to  him.  His  book  is  the  best  I  can  find,  and 
is  the  admitted  text-book  on  this  subject. 

Your  Lordships  will  find  that  in  the  case  of  Wych  v. 
•  502  Meal^  (c)*  Lord  Talbot  ordered  the  secretary  of  the  *  East 
India  Company  to  put  in  an  answer,  because  the  Company 
would  not  answer  on  oath  ;  and  he  said,  though  the  answer  might 
not  be  read  against  the  company,  yet  it  might  be  of  use  to  direct 
the  plaintiff  how  to  draw  his  interrogatories.  There  is  not  a 
word  said  by  Lord  Talbot  in  that  case  applicable  to  this  dis- 
tinction ;  and  we  do  not  look  into  cases  merely  to  find  exactly 
the  same  facts,  or  to  find  parties  exactly  under  the  same  circum- 
stances ;  but  we  look  into  cases  to  discover  general  principles. 
I  say  this  case  establishes  the  principle  laid  down  by  Lord  Redes- 
dale, that  the  Court  will  grant  a  discovery  where  it  is  necessary 
for  the  purposes  of  justice,  the  parties  seeking  it  having  an 
interest  in  obtaining  it  from  the  party  for  whom  it  is  sought. 
My  noble  and  learned  friends  have  mentioned  this  case  of  the 
secretary  of  the  East  India  Company,  but  have  not,  upon  prin- 
ciple, attempted  to  distinguish  it  from  the  present  case.  The 
secretary  to  the  East  India  Company  was  no  party  to  the  record, 
but  he  was  examined  in  the  cause,  because  the  parties  to  the 
cause  could  not  be  compelled  to  make  a  disclosure  upon  oath. 

(a)  Mitf*  Pleadings,  191.  (6)  Mitf.  Pleadings,  191. 

(c)  3  P.  Wms.  310. 
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If  the  Queen  of  Portugal  cannot  be  made  a  party,  and  cannot 
be  obliged  to  make  a  discovery,  or  to  state  who  her  officers  are, 
or  give  us  any  means  by  which  we  can  find  out  the  circumstances 
under  which  she  obtained  these  bills,  or  afford  us  any  opportunity 
whatever  of  investigating  the  transaction ;  If  she  can  get  this 
money  into  her  hands,  allowing  the  record  of  the  Court  of  Equity 
in  this  country  to  charge  her  without  denial  on  her  part,  that 
wiU  occasion  one  of  the  grossest  frauds  that  was  ever  committed 
in  any  country. 

I  do  not  recollect  whether  any  objection  was  made  to  the 
accuracy  of  the  report  of  Plummer  v.  May.  A  bill  was 
filed  in  that  case  by  an  heir-at-law  against  *  witnesses.  *  503 
The  demurrer  put  in  by  one  of  them  was  overruled  on  the 
ground  that  the  demurrer  admitted  every  thing  that  was  well 
pleaded  ;  and  there  was  an  express  allegation  in  the  bill  that  the 
defendant  pretended  to  some  right  or  interest  under  the  will. 
The  Queen  of  Portugal  stands  in  a  very  different  situation  from 
the  witnesses :  she  not  only  has  an  interest  in  the  subject  of  this 
suit,  but  she  has  the  whole  and  entire  interest,  and  all  which  is 
now  doing  is  doing  for  her.  If  my  noble  and  learned  friends 
can  prevail  upon  your  Lordships  to  overturn  this  judgment,  the 
Queen  of  Portugal  will  obtain  this  money,  which  otherwise  she 
will  never  get. 

With  respect  to  the  case  of  Fenton  v.  Hughes^  it  is  said  that  the 
judgment  in  that  case  is  now  discovered  not  to  have  been  given 
on  the  grounds  stated  in  the  report  of  it  by  Vesey ;  but  of  that 
I  know  nothing.  It  appears  that  an  action  qui  tam^  brought  in 
the  name  of  the  defendant,  Hughes,  at  the  instance  of  Bate,  was 
the  foundation  of  a  bill  with  prayer  of  discovery,  and  against 
both  defendants,  and  that  the  plaintiff  might  have  the  benefit  of 
such  discovery  at  the  trial  of  the  action.  That  does  not  look 
like  a  bill  brought  for  relief,  but  for  the  purpose  of  obtaining 
facts  to  be  used  in  defence  to  an  action  at  law,  commenced  in 
the  name  of  the  defendant,  Hughes,  only,  and  not  Hughes  and 
Bate.  Bate  demurred  to  the  bill,  on  the  ground  that  the  plaintiff 
bad  not  shown  any  right  to  call  upon  him  in  equity  for  discovery, 
and  that  he  might  be  examined  as  a  witness.  The  demurrer  was 
aDowed;  on  what  ground?  On  the  ground  that  Bate  was  a 
mere  witness,  having  no  interest.  It  was  decided  upon  that 
ground  according  to  the  report,  and  I  suppose  that  to  be  an  accu- 
rate report.  It  must  be  a  very  inaccurate  one  if  that  is 
not  the  case ;  there  is  in  *that  report  no  notice  taken  of  *504 
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his  not  being  a  partj  in  the  cause.  If  this  rule  now  alleged 
be  the  rule  of  Courts  of  Equity,  would  not  Lord  Eldon,  who, 
we  know,  had  a  short  way  of  disposing  of  causes  without  going 
through  all  the  points,  have  said  at  once,  ^^You  cannot  go 
on  here ;  Bate  is  no  party  to  the  cause ;  there  is  an  end  of 
it."  But  Lord  Eldon  goes'  into  the  whole  case,  and  decides  it 
upon  the  ground  that  the  party  who  called  upon  Bate  had  no 
interest 

The  case  to  which  I  am  now  about  to  allude  is  the  decision  of 
the  noble  and  learned  Judge,  whose  judgment  is  under  review  in 
this  very  case.  I  th  nk  that  every  word  of  it  is  entitled  to  atten- 
tion, not  only  from  the  great  authority  of  that  noble  and  learned 
Judge,  as  regards  matters  of  law,  but  also  because,  though  he 
has  not  had  so  much  experience  in  Courts  of  Equity  as  my  noble 
and  learned  friends  now  present  have  had,  yet  he  has  heard  more 
of  what  passes  in  causes  in  general  than  almost  any  man  in  the 
country,  and  certainly  was  one  of  the  most  distinguished  advo- 
cates ever  at  the  bar.  Although  he  has  not  attended  so  much 
to  the  Courts  of  Equity,  he  has  been  called  upon  in  the  Courts 
of  Common  Law  to  attend  to  pleadings  and  answers  in  Courts  of 
Equity.  Lord  Abinger,  giving  judgment  in  this  case,  says,  "  The 
question  is,  whether  a  party  suing  is  agent  for  another."  That 
is  the  very  point  which  has  not  been  yet  touched  upon.  here. 
In  this  case  Scares  is  the  agent  for  the  Queen  of  Portugal :  qui 
facit  per  alium^  facit  per  Be  :  what  the  Queen  of  Portugal  does  by 
her  agent,  she  does  by  herself,  though  her  name  is  not  upon  the 
record.  The  name  of  Soares  is  upon  the  record  in  no  other  way 
than  as  agent  for  the  Queen  of  Portugal.  It  would  appear  ridic- 
ulous to  say,  you  shall  not  put  the  Queen  of  Portugal 
*  505  to  answer,  because  her  name  *  does  not  appear  upon  the 
record ;  though  it  is  admitted  that  the  person  whose  name 
did  appear  had  no  interest  in  the  concern,  and  that  her  Maj- 
esty was  solely  interested.  Lord  Abinger,  after  observing  that 
Soares,  proceeding  in  his  own  name,  but  really  on  behalf  of  the 
Queen  of  Portugal,  ought  to  be  restrained  in  his  action,  until  the 
party  for  whom  he  acts  puts  in  her  answer  to  the  biU  of  dis- 
covery, goes  on  to  say,  "  Why  not  apply  that  principle  to  an 
act  on  brought  on  a  bill  of  exchange,  or  other  security  ?  "  I  also 
say,  why  not?  Is  it  possible,  on  principle,  to  distinguish  these 
cases  ?  It  is  known  that  most  of  the  persons  required  to  answer 
bills  are  not  parties  to  the  records  in  the  actions ;  but  they  are 
the  persons  who  can  give  the  best  information,  and  therefore 
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they  are  required  to  give  that  information.  That  is  the  tule  of 
common  sense,  and  I  trust  it  will  not  be  prevented  from  operat- 
ing by  the  technical  rules  of  the  Court  of  Chancery,  even  if  I 
were  obliged  to  confess,  which  I  do  not,  that  the  authorities  were 
all  decidedly  against  me. 

There  is  another  case  which  I  ought  to  mention,  decided  by  my 
noble  and  learned  friend  on  the  woolsack,  —  the  case  of  Glyn  v. 
Soares.  (a)  I  find  this  passage  in  the  judgment :  "  The  acceptors 
have  an  undoubted  right  to  have  that  fact  ascertained  ;  namely, 
whether  the  party  holding  the  bills  is  or  is  not  the  person  who 
derived  title  under  the  individual  or  the  officer  to  whose  order 
the  biUs  were  made  payable;  because  upon  the  affirmative  of 
that  fact  depends  their  authority  to  pay  the  biUs  which  they  have 
accepted,  &c. ;  but  beyond  that  they  have  no  interest  in  the 
subject-matter.  It  cannot  be  material  to  them  how  Messrs. 
*Outrequin  &  Jauge  had  the  money  in  their  hands;  why  *506 
it  was  they  wished  to  remit  it  to  Portugal,  &c.  This  is 
not  a  bill  for  the  purpose  of  administering  equities  between  the 
parties  ;  it  is  not  a  bill  in  which  the  question,  who  is  entitled  to 
the  money?  can  be  discussed;  it  is  merely  a  bill  to  aid  the 
defence  of  an  action  at  law,  and  it  cannot  correctly  or  properly 
raise  any  question  which  is  not  material  for  that  purpose."  I 
entirely  concur  in  these  observations ;  you  cannot  go  into  any 
question  which  is  not  material  for  the  purpose  for  which  the  bill 
is  filed  ;  that  is,  to  get  at  evidence  which  is  shown  to  be  material 
for  the  purpose  of  defeating  an  action  unjustly  brought  against 
the  person  who  filed  the  bill. 

On  these  gi'ounds,  I  feel  it  to  be  my  duty  to  support  the  judg- 
ment which  my  noble  and  learned  firiend,  the  Chief  Baron,  has 
pronounced  in  this  case;  and  after  having  heard  the  opinions 
which  my  noble  and  learned  friends  have  stated  to  your  Lord- 
ships, I  take  them  to  proceed  upon  a  mere  technical  ground,  for 
which  there  is  no  pretence  in  mj''  humble  judgment ;  and  if  that 
which  they  have  expressed  is  declared  to  be  the  law,  if  I  continue 
my  attendance  in  Parliament,  I  shall  bring  in  a  bill  to  try  whether 
I  can  prevail  on  the  House  to  get  rid  of  a  law  which  must  be 
pregnant  with  so  much  mischief,  and  which  will  tend  to  inflict  so 
much  injury  upon  the  country.  I  have  felt  this  a  very  painful 
duty ;  I  have  stated  the  judgment  which,  in  my  opinion,  you 
ought  to  give ;  and  feeling  decided  in  my  opinion,  I  could  not 
reconcile  it  to  my  conscience  not  to  come  here  and  to  state  to 

(a)  3  My.  &  K.  466. 
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•509  *  BOOTH  V.  BANK   OF  ENGLAND. 

1840. 

Sir  Felix  Booth,  Bart.,  and  the  other  Directors  \ 
of  the  London  Joint  Stock  Bank,  and  George  >  Appellants. 
Pollard,  the  Manager  of  the  Bank    .     .     .     .  ) 

The  Governor  and  Company  of  the  Bank  of )  jj^        d    u 
England )       ^ 

Bank  of  England —  its  exdi^ive  Privileges.    Acts  of  Parliament  — 

Construction. 

A  partnership  consisting  of  more  than  six  persons,  carrying  on  the  business 
of  bankers  in  or  within  sixty-five  miles  of  London,  cannot,  without  violat- 
ing the  Acts  of  Parliament  respecting  the  Bank  of  England,  accept,  in  the 
course  of  such  business,  a  bill  of  exchange  payable  at  less  than  six  months 
from  the  time  of  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot  legally  be  effected 
by  an  indirect  and  circuitous  contrivance. 

A  London  Joint-stock  Bank,  consisting  of  more  than  six  partners,  entered 
into  an  agreement  with  a  bank  in  Canada,  that  G.  P.,  manager  of  the 
London  Joint-stock  Bank,  but  not  a  partner  therein,  should  accept  bills 
drawn  on  him  by  the  Canada  bank,  payable  at  less  than  six  months  from 
the  acceptance  thereof  ;  and  that  the  London  Joint-stock  Bank  should  pro- 
vide funds  for  the  due  payment  of  such  bills ;  the  money  transactions 
arising  thereupon  being,  in  the  accounts  between  the  two  banks,  to  be 
treated  aa  transactions  between  the  said  banks.  Held,  by  the  Lords  (affirm- 
ing the  judgment  of  the  Master  of  the  Bolls)  :  — 

1.  That  the  acceptance  of  such  bills,  in  execution  of  such  agreement,  was 
unlawful,  regard  being  had  to  the  Acts  in  force  respecting  the  Bank  of 
England. 

2.  That  such  acceptances  would  not  be  lawful,  even  if  the  London  Joint-stock 
Bank,  at  the  time  of  the  acceptances,  had  in  hand  funds  on  account  of  the 
bank  in  Canada  equal  to  the  amount  of  the  bills  so  accepted. 

8.  That  the  acceptances  of  such  bills  would  not  be  lawful  if  the  London  Joint- 
stock  Bank  had  not,  at  the  time  of  the  acceptances,  any  funds  in  hand 
belonging  to  the  bank  in  Canada,  but  the  bills  were  accepted  on  the  credit 
of  a  contract  by  that  bank  to  remit  funds  to  meet  such  acceptances  before 
the  bills  became  payable. 

4.  That  the  Bank  of  England  might  maintain  an  action  against  the  London 
Joint-stock  Bank,  founded  on  such  transactions. 

Practice. 

It  is  improper  to  print  in  the  Appeal  Cases,  or  Appendix,  the  interrogatories 
in  a  bill  or  other  unnecessary  matter. 

If  the  second  counsel  for  an  appellant  cannot  attend  in  his  turn,  the  House 
will  hear  him  afterwards  in  reply  to  the  respondent's  counsel,  but  will  con- 
fine him  strictly  to  the  reply. 
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July  7,  9,  20 

The  appellant,  George  Pollard,  is  the  manager  of,  but 
not  a  partner  in,  the  London  Joint-stock  Bank,  *  which  is  *  610 
a  copartnership,  consisting  of  more  than  six  persons,  car- 
rying on  the  business  of  bankers  in  the  city  of  London.  The  other 
appellants  are  partners  in  and  directors  of  that  company.  In 
Jul3%  1836,  they  issued  a  prospectus,  explanatory  of  the  objects 
of  the  company,  stating,  among  other  things,  that  their  capital 
would  be  3,000,000?.,  in  60,000  shares  of  501.  each ;  that  the 
company  would  transact  all  the  various  branches  of  business 
legitimately  belonging  to  banking  concerns  and  to  general  agency 
in  the  money  market,  under  the  superintendence  of  a  chairman, 
deputy-chairman,  and  board  of  directors ;  that  the  directors  would 
cause  a  deed  of  settlement  to  be  prepared  in  conformity  with  the 
Acts  of  Parliament  relating  to  joint-stock  banks,  &c.  A  second 
prospectus,  issued  in  October  of  the  same  year,  stated  that  the 
bank  would  open  in  their  temporary  offices  on  Monday,  the  21st 
of  November  then  next,  and  the  directore  invited  the  attention 
of  the  public  to  the  mode  in  which  the  business  would  be  con- 
ducted, viz. :  "  Accounts  of  parties,  properly  introduced,  will  be 
received  agreeably  to  the  present  custom  of  London  bankers^ 
with  this  advantage,  that  interest  will  be  allowed  on  current 
accounts  and  on  deposits.  Sums  of  money  will  be  received  on 
deposits,  at  such  rate  of  interest  and  for  such  periods  as  may  be 
agreed  upon,  reference  being  had  to  the  state  of  the  money 
market.  The  agency  of  joint-stock  and  other  country  and  foreign 
banks  will  be  undertaken  upon  such  terms  as  may  be  agreed 
upon,''  &c.  Other  prospectuses  were  issued  afterwards  in  the 
same  year  and  in  1837,  further  enlarging  on  the  objects  of  the 
institution,  and  on  the  advantages  to  be  derived  from  it. 

The  company  commenced  business  in  November,  1836,  and 
shortly  after  advertised  that  they  were  ready  to  act  as  the 
London  agents  of  foreign  banks.  Application  *  was  con-  *  611 
sequently  made  to  them  by  a  bank,  carrying  on  business  at 
Kingston,  in  Upper  Canada,  called  the  Commercial  Bank,  to 
know  the  terms  upon  which  they  would  undertake  their  agency 
in  London.  The  application  was  by  letter,  dated  the  14th  of 
March,  1837,  addressed  by  Mr.  Harper,  the  cashier  of  the  Com- 
mercial Bank,  to  the  appellant,  George  Pollard.  The  following  is 
an  extract :  "  In  consequence  of  having  seen,  in  a  London  news- 
paper, an  advertisement  by  your  bank,  dated  the  21st  November 
last,  stating  its  wish  to  become  the  agent  for  foreign  banks,  I  am 
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directed  by  the  board  of  this  institution  to  address  you  on  that 
subject.  Messrs.  T.  Wilson  &  Co.  have  been  our  agents  since 
February,  1833 ;  from  which  time  to  the  31st  December  last,  we 
have  remitted  to  them,  in  drafts  and  specie,  382,373Z.  sterling, 
the  commission  paid  them,  1,9112.  17«.,  and  interest  on  account 
current,  766/.  17«.  6d."  "  Their  commission  is  half  per  cent  on 
the  debtor  side  of  the  account,  charging  and  allowing  4Z.  per  cent 
interest.  They  engage  to  accept  drafts  of  the  president  to  the 
extent  of  40,000Z.  sterling  beyond  the  effects  which  may  be  in 
their  hands ;  it  being  understood  that  such  drafts  shall  in  all  eases 
be  covered  by  remittances  within  60  days  from  the  period  of  their 
issue,  the  usual  time  for  drafts  on  London  being  60  days'  sight. 
I  beg  further  to  add,  that  it  is  probable  this  bank  may  wish  the 
credit  extended  from  40,0002.  to  60,000Z.  sterling,  on  which  to 
draw  in  case  of  need,  when  our  new  capital  is  paid  in." 

On  the  26th  of  April,  1837,  the  London  Joint-stock  Bank  wrote 
to  the  respondents  the  following  letter :  — 

"  Gentlemen,  —  Having  received  from  a  transatlantic 
*  512  chartered  bank  the  offer  of  their  agency,  which  *  would 
involve  the  necessity  of  this  bank  accepting  their  drafts 
payable  at  a  shorter  date  than  six  months,  the  directors  of  this 
bank  are  desirous  of  knowing  whether  the  directors  of  the  Bank 
of  England  would  interpose  any  difl&culty  in  the  way  of  this  bank 
accepting  such  drafts. 

"  I  have  the  honour,  &c.,  George  Tayler,  Chairman^ 

The  secretary  of  the  Bank  of  England  wrote  to  the  London 
Joint-stock  Bank  the  following  letter  in  reply :  — 

"  Bank  of  England,  27th  April,  1837. 
"Sir,  —  I  am  desired  to  acknowledge  the  receipt  of  your  let- 
ter of  the  26th  inst.  addressed  to  the  Governor  and  Court  of  Direct- 
ors of  the  Bank  of  England,  in  which  you  ask  whether  the  directors 
of  the  Bank  of  England  would  interpose  any  difficulty  in  the  way 
of  the  London  Joint-stock  Bank  accepting  drafts  payable  at  a 
shorter  date  than  six  months :  and  in  reply  I  have  to  state  that 
such  acceptances  would  be  an  infraction  of  the  privileges  of  the 
Bank  of  England,  and,  as  respects  the  public,  would  be  illegal  and 
void,  and  consequently  could  not  be  permitted  by  this  corpora- 
tion. 

"  I  have  the  honour,  &o.,         William  Knight. 
"  George  Tayler,  Esq.,  &c." 
[876] 
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On  the  6th  of  May,  1887,  the  board  of  directors  of  the  Lon- 
don Joint-stock  Bank  resolved  as  follows :  "  That  a  communica- 
tion be  made  to  the  Kingston  bank,  stating  the  directors'  readiness 
to  accept  their  account  on  the  following  conditions :  that  their 
drafts  to  the  extent  of  40,000Z.  on  the  manager  of  this  bank 
be  accepted  by  him  in  his  individual  capacity ;  or  *  that,  *  513 
instead  of  drawing,  they  issue  promissory  notes  payable  at 
this  bank :  that  half  per  cent  commission  be  charged  :  that  interest 
be  charged  at  the  rate  of  51.  per  cent  per  annum  when  this  bank 
is  under  cash  advance,  and  allowed  at  the  rate  of  4Z.  per  cent 
when  the  balance  is  in  their  favour." 

In  pursuance  of  that  resolution,  Mr.  Pollard  wrote  to  the 
cashier  of  the  Canada  bank,  a  letter  dated  the  6th  of  May,  1837, 
from  which  the  following  are  extracts :  — 

"  London  Joint-stock  Bank,  6th  May,  1837. 
*'  I  have  to  acknowledge  the  receipt  of  your  favour  under  date 
of  the  14th  March,  which  has  been  laid  before  our  board  of 
directors,  who  have  desired  me  to  reply  thereto.  You  are,  per- 
haps, aware  that  by  the  charter  of  the  Bank  of  England,  no  joint- 
stock  bank  can  accept  bills  of  exchange  in  London,  or  within 
sixty-five  miles  of  it,  at  a  less  date  than  six  months:  at  least 
such  is  the  construction  put  upon  the  charter  by  the  Court  of 
Common  Pleas  and  the  Master  of  the  Rolls.  It  suggested  itself 
to  our  directors  that  some  difficulty  might  arise  in  the  way  of 
accepting  your  agency  from  this  circumstance ;  and  they  there- 
fore applied  to  the  Bank  of  England  to  know  whether,  under 
the  circumstances  in  which  the  monetary  concerns  of  the  two 
countries  were  placed,  they  would  avail  themselves  of  the  priv- 
ilege they  claim  to  prevent  this  bank  accepting  transatlantic  bills 
at  a  short  date.  The  directors  of  that  institution  have  thought 
proper  to  give  a  negative  answer  to  our  proposal,  and  we  much 
feared  that  the  plan  which  had  been  adopted  by  us  with  great 
success,  as  far  as  English  country  banks  were  concerned, 
could  not  be  extended  to  *  America.  Our  plan  is  this :  *  514 
instead  of  their  drawing  bills  requiring  an  acceptance,  they 
issue  promissory  notes  payable  at  the  London  Joint-stock  Bank. 
Another  mode  of  getting  over  the  difficulty  has  been  suggested ; 
which  is,  that  parties  whose  agency  this  bank  might  take,  should 
draw  upon  me  in  the  following  form :  ^  To  George  Pollard,  Esq., 
manager  of  the  London  Joint-stock  Bank,  London ; '  and  that 
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the  due  payment  of  my  acceptances  should  be  guaranteed  by 
this  bank. 

"  Having  now  explained  to  you  fully  our  position,  it  remains 
only  for  me  to  state  that  this  bank,  relying  upon  the  statements 
contained  in  your  letter,  will  be  happy  to  undertake  your  agency 
upon  the  following  terms :  that  this  bank  shall  pay  your  promis- 
sory notes,  drawn  at  three  months'  date,  to  the  extent  of  40,0002., 
upon  the  understanding  that  you  remit  us  funds  in  cash  or  bills 
within  sixty  days  from  the  period  of  this  issue ;  or  if  you  prefer 
it,  I  will  accept  your  bills  to  a  similar  amount,  at  sixty  days' 
sight,  with  a  like  understanding.  I  mention  40,0002.,  that  being 
the  advance  you  at  present  require ;  but  should  your  transactions 
increase,  we  shall  be  happy  to  meet  you  with  liberality  on  this 
point.  The  commission  you  name  is  considerably  under  the 
charge  for  transatlantic  business;  but  as  it  is  what  you  have 
been  in  the  habit  of  paying,  we  of  course  cannot  ask  you  to 
increase  it. 

"  With  regard,  however,  to  the  interest  charged  and  allowed 
you  by  your  present  agents,  we  do  not  feel  that  it  is  a  correct 
principle  to  charge  and  allow  the  same  rate.  The  mode  we 
should  propose  to  adopt  (and  it  is  the  general  rule  in  bank- 
ing transactions),  is  to  make  a  difference  of  11.  per  cent  in  the 
rate,  according  to  the  value  of  money.  For  the  present, 
•  515  *  while  money  is  so  scarce,  we  should  propose  to  charge 
you  5Z.  per  cent  upon  the  amount  we  may  be  in  advance 
to  you,  and  to  allow  you  4Z.  Should  money  decrease  in  value, 
we  should  charge  4Z.  and  allow  81.  per  cent,  or  charge  SI.  and 
allow  2Z.,  according  to  the  current  rate  of  the  market;  and  I 
consider  that  on  an  average  you  would  be  considerable  gainers  by 
the  change.  The  slight  difference  between  the  terms  proposed 
by  you,  and  those  to  which  our  directors  are  willing  to  accede, 
leaves  me  no  doubt  that  a  connection  will  be  formed  between 
us,  which  I  trust  will  long  continue  to  oiu^  mutual  advantage." 

In  reply  to  this  letter,  the  cashier  of  the  Canada  bank  ad- 
dressed to  Mr.  Pollard  a  letter,  dated  2l8t  June,  1837,  from 
which  the  following  are  extracts :  — 

"  M.  D.,  Kingston,  21st  June,  1837. 
"  Sir,  —  Your  favoiu^  of  the  6th  ultimo  has  come  to  hand,  the 
contents  of  which  having  been  submitted  to  the  board,  I  am 
directed  to  inform  you  that  the  explanations  relative  to  the  prin- 
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ciples  on  which  your  iBstitution  conducts  its  buBiness  has  met 
the  approbation  of  the  board  of  this  bank,  and  has  had  its  influ- 
ence in  deciding  them  to  close  with  your  oflfer  on  the  terms  ex- 
pressed in  your  letter,  viz.,  that  of  making  a  difference  of  IL 
per  cent  on  the  charge  of  interest,  debiting  this  bank  at  the  rate 
current  in  your  city  for  the  half  years  ending  30th  June  and  31st 
of  December,  on  your  advances,  and  crediting  us  at  11.  par  cent 
less  on  balances  in  our  favour  in  your  hands ;  your  charge  of 
commission  being  one-half  per  centum.  The  board  are  perfectly 
satisfied  with  the  credit  of  40,000Z.  at  present ;  and  it  will  only 
be  when  the  commerce  of  the  country  takes  a  more  favour- 
able *  turn,  and  that  our  capital  is  increased,  that  we  will  *  516 
take  advantage  of  your  offer  to  augment  it. 

**  The  board  have  also  taken  into  consideration  both  the  modes 
you  propose  for  valuing  on  you  so  as  not  to  come  within  the 
power  of  the  Act  in  favour  of  the  Bank  of  England,  and  prefer 
that  of  drawing  on  you  as  manager  at  sixty  days'  sight,  being 
the  dates  at  which  bills  are  commonly  negotiated,  and  which  the 
public  would  prefer.  Such  being  their  decision,  please  send  me  a 
guarantee  of  your  bank  to  protect  the  drafts  of  the  president  of 
this  institution. 

"  I  remain,  &c.,  J.  A.  Harper,  Cashier.^^ 

This  letter  was  submitted  to  a  board  of  directors  of  the  Lon- 
don Joint-stock  Bank,  held  on  the  26th  of  July,  1837,  when  the 
following  resolution  was  come  to :  — ' 

"A  letter,  dated  21st  June,  from  the  Kingston  Commercial 
Bank,  U.  C,  having  been  received,  it  was  resolved,  that  in  con- 
formity with  the  request  of  the  Kingston  Commercial  Bank  of 
the  Midland  District,  Upper  Canada,  a  letter  be  written  to  the 
president  and  directors  of  said  bank,  enclosing  two  of  the  printed 
forms  of  agreement,  signed  by  the  trustees  of  this  bank,  with 
the  following  additional  words:  *And  that  the  said  London 
Joint-stock  Bank  will  provide  on  your  behalf  the  necessary  funds 
to  pay  at  maturity  all  such  bills  as  may  be  drawn  by  the  said 
bank  upon,  and  accepted  by,  Mr.  George  Pollard,  manager  of 
the  said  London  Joint-stock  Bank,  such  bills  being  accepted  by 
him  in  his  individual  capacity : '  with  a  request  that  the  president 
and  directors  will  return  one  of  such  agreements  signed  by  them." 

In  pursuance  of  that  resolution,  the  secretary  of  the 
London  Joint-stock  Bank  wrote  to  the  Canada  bank  *  a    *  517 
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was  therenpon  drawn  up  as  for  non-acceptance,  but  the  bank 
subsequently  received  the  amount  of  the  bill  minus  the  discount 
Mr.  Pollard  wrote  to  the  cashier  of  the  Canada  bank  a  letter, 
dated  the  6th  of  October,  1837,  which,  after  referring  to  what 
had  taken  place,  stated  as  follows :  '^  I  beg  to  suggest  that  it 
may  altogether  be  obviated  by  your  hereafter  omitting  the  word 
*  manager,'  addressing  your  drafts  to  '  George  Pollard, 

*  520    Esq.,  at  the  *  London  Joint-stock  Bank,  London.' "     This 

having  been  agreed  to  by  the  Commercial  Bank,  the  word 
"  manager,"  in  the  bills  subsequently  drawn,  was  dispensed  with. 
The  form  of  the  acceptance  of  the  bills  was  also  altered  by  intro- 
ducing the  word  "  payable  "  before  the  word  "  at ;  "  so  that  the 
subsequent  acceptances  stood  thus :  ^^  Accepted,  payable  at  the 
London  Joint-stock  Bank.  —  George  Pollard." 

On  the  26th  of  October,  1837,  the  solicitors  to  the  Bank  of 
England  wrote  to  the  directors  of  the  London  Joint-stock  Bank  a 
letter,  of  which  the  following  is  a  copy :  — 

"  Gentlemen,  —  The  attention  of  the  governors  and  directors 
of  the  Bank  of  England  has  been  drawn  to  bills  of  exchange 
which  have  recently  appeared  drawn  by  a  bank  in  Upper  Canada, 
for  whicli  it  appears  you  act  as  London  agents,  upon  your  man- 
ager, and  accepted  at  your  office.  The  bank  are  advised  that 
the  acceptance  of  such  bills,  having  less  than  six  months  to  run, 
is  a  violation  of  their  exclusive  privilege:  and  we  request  to 
know  whether  it  is  intended  to  persist  in  the  practice,  as  in  that 
case  we  are  instructed  to  take  immediate  proceedings  to  obtain 
an  injunction  from  a  Court  of  Equity. 

"  We  are,  &c.,  Freshpield  &  Son." 

In  reply,  the  said  solicitors  received  from  the  directors  of  tiie 
London  Joint-stock  Bank  the  following  letter,  dated  the  2d  of 
November,  1837,  signed  by  their  secretary :  — 

"  London  Joint-stock  Bank,  2d  Nov.  1837. 
"  Gentlemen,  —  Your  letter  of  the  26th  ult.,  addressed  to  the 
directors  of  this  bank,  was  laid  before  the  board  yesterday ; 

*  521  and,  in  reply  thereto,  I  am  instructed  to  *  state  that  the 

directors  deny  that  any  practice  has  been  adopted  by  the 

London  Joint-stock  Bank  which  is  a  violation  of  the  exclusive 

privilege  of  the  Bank  of  England ;  the  London  Joint-stock  Bank 

never  having  accepted,  nor  directed  nor  authorized  tiieir  man- 
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ager,  or  any  other  person,  to  accept  any  bills  of  exchange  having 
less  than  six  months  to  run.    I  am,  &c., 

"  To  Messrs.  Freshfield  &  Son.  Michael  Boyle." 

In  NoTcmber,  1837,  the  respondents  filed  their  bill  in  Chan- 
cery against  the  appellants,  stating  the  Act  of  5  &  6  Will.  &  M., 
c.  20,  establishing  the  Bank  of  England  ;  and  the  Acts  of  8  &  d 
Will.  3,  c.  30 ;  6  Anne,  c.  22 ;  89  &  40  Geo.  3,  c.  28 ;  7  Geo.  4, 
c.  46,  and  3  &  4  Will.  4,  c.  98 ;  all  granting  and  securing  to  it 
certain  exclusive  privileges  ;  (a)  and  that  by  the  last  mentioned 
Act,  it  was,  among  other 'things,  enacted,  that  during  the  con- 
tinuance of  the  said  privileges  no  other  body  corporate,  society, 
o!r  company,  or  persons  united  or  to  be  united  in  partnership, 
exceeding  six  persons,  should  issue,  in  or  within  sixty-five  miles 
of  London,  any  bill  of  exchange  or  promissory  note,  &c.,  for  pay- 
ment of  money  on  demand,  &c. ;  but  still,  that  any  body  politic 
(ST  corporate,  or  society,  or  company,  or  partnership,  although 
consisting  of  more  than  six  persons,  might  carry  on  the  trade 
or  business  of  banking  in  or  within  sixty-five  miles  of  Lon- 
don ;  provided  such  body,  &c.,  did  not  borrow,  owe,  or  take  up, 
in  England,  any  sum  or  sums  of  money  on'  their  bills  or  notes, 
payable  on  demand,  or  at  any  less  time  than  six  months  from  the 
borrowing  thereof,  &c. 

The  bill  then  stated  the  establishment  of  the  London 
Joint-stock  Bank  by  deed  of  partnership,  in  1836,  *  and  *  522 
set  forth  extracts  from  the  various  prospectuses  issued  by 
the  directors,  and  their  correspondence  with  the  Commercial 
Bank  of  Kingston  in  Canada,  and  with  the  respondents,  to  the 
effect  before  stated ;  and  after  charging  that  the  said  agreement 
and  transactions  between  the  appellants  and  the  Commercial 
Bank  of  Canada  were  violations  of  the  rights  and  privileges  of 
the  respondents,  the  bill  prayed  for  an  account  of  all  bills  of 
exchange  and  promissory  notes  accepted  or  caused  to  be  accepted 
by  the  appellants  on  behalf  of  their  partnership,  payable  at  less 
than  six  months  from  acceptance  thereof,  and  particularly  of  all 
such  bills  and  notes  drawn  upon  the  appellants'  company  and 
accepted  by  the  appellant,  George  Pollard,  in  the  form  in  which 
the  said  biU,  dated  the  25th  of  July,  1837,  was  accepted,  and  pay- 
able at  less  time  than  six  months  from  acceptance  thereof;  and 

(a)  The  material  parts  of  these  Acts  are  set  forth  in  the  case  of  The  Bank 
of  England  v.  Anderson,  2  Keen,  828  and  307,  so  frequently  referred  to  in  the 
aiguments  and  judgment  in  this  case. 

[388] 


^522  CASES  IN  THB  HOUSE  OF  LOBDS. 

also  an  account  of  the  gains  and  profits  made  by  such  accept- 
ances, &c. ;  and  that  it  might  be  decreed  that  the  accepting,  or 
causing  to  be  accepted  by  George  Pollard  the  said  bill  of 
exchange,  in  the  manner  aforesaid,  was  a  fraud  upon  the  respon- 
dents ;  and  that  the  appellants  might  be  restrained  from  accept- 
ing or  causing  to  be  accepted,  for  or  on  behalf  of  the  London 
Joint-stock  Bank,  any  bill  of  exchange  or  promissory  note  payable 
at  less  than  six  months  from  the  acceptance  thereof;  and  from 
accepting  or  causing  to  be  accepted  by  George  Pollard,  or  any 
agent  of  theirs,  in  the  form  in  which  the  said  bill  of  the  25th  of 
July,  1837,  was  accepted,  any  bills  of  exchange  or  promissoiy 
notes  drawn  upon  the  said  company,  payable  at  less  time  than 
six  months  from  acceptance  thereof ;  and  that  all  the  appellants 
might  be  restrained  from  in  any  manner  borrowing,  owing,  or 
taking  up  in  England,  for  or  on  behalf  of  the  said  Joint- 
*  523  stock  Company,  any  sums  of  money  on  bills  or  *  notes  of 
the  company  payable  on  demand,  or  at  less  time  than  six 
months  from  the  borrowing  thereof. 

The  appellant,  George  Pollard,  put  in  his  answer  to  the  bill  in 
February,  1838 ;  and  the  appellants,  the  directors,  put  in  their 
joint  answer  in  the  month  of  March  following.  Both  answers 
submitted  that  the  acceptance  by  Pollard  of  the  bills  of  the 
Commercial  Bank  of  Canada  was  not  a  violation  of  the  exclusive 
privileges  secured  to  the  respondents  by  the  said  Acts  of  Par- 
liament. 

As  soon  as  these  answers  were  put  in,  the  respondents  moved, 
before  the  Master  of  the  Rolls,  for  an  injunction  against  the 
appellants,  upon  notice,  in  the  terms  of  the  prayer  of  the  bill. 

Lord  Langdale,  M.  R.,  by  an  order,  dated  the  16th  of  June, 
1838,  granted  the  injunction  ^'  to  restrain  the  partnership  called 
the  London  Joint-stock  Bank,  and  every  partner  therein,  and  the 
appellant,  George  Pollard,  and  every  clerk  of  the  said  partnership, 
from  accepting  or  causing  to  be  accepted,  in  the  name  of  the  said 
partnership  or  of  George  Pollard,  &c.,  in  the  course  of  their  bank- 
ing transactions,  any  bill  of  exchange  payable  on  demand,  or  at 
any  time  less  than  six  months  from  the  acceptance  thereof." 

That  was  the  order  now  appealed  from.  The  appeal  was 
argued  in  the  presence  of  the  Judges,  (a) 

Mr.  Kinderslej/j  for  the  appellants.  —  There  is  no  difference 

(a)  Lord  G.  J.  Tindal ;  Justices  Littledale,  Bosanquet,  Fattesoiii  Wil- 
liams, Coleridge,  Goltman,  Maule,  and  Rolfe ;  and  Barons  Parke  and  Gumey. 
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between  the  parties  as  to  the  facts  of  the  case.  The  deed  of 
partoership,  and  the  prospectuses  which  were  put  forth  by  the 
appellants  before  and  after  they  opened  their  bank,  indi- 
cated a  bank  of  *  deposit  and  not  of  issue.  The  only  by-  *  524 
laws  made  under  the  powers  contained  in  the  deed  were 
two  resolutions,  by  the  first  of  which,  passed  in  November,  1836, 
the  directors,  to  whom  the  deed  of  settlement  gave  the  entire 
and  exclusive  management  and  superintendence,  appointed  the 
appellant,  George  Pollard,  ^^  manager  of  the  bank,  exclusively 
to  indorse  all  such  bills  of  exchange,  promissory  notes,  and  other 
negotiable  securities,  and  to  draw  such  checks  in  the  name  or 
on  account  of  the  company,  or  the  trustees  thereof,  as  may  be 
necessary  in  the  usual  course  of  business."  By  the  second  by- 
law, made  in  April,  1837,  it  was  resolved,  "  that  no  bill  or  note 
be  issued  for  a  less  amount  than  lOOZ. ;  that  the  amount  of  bills 
or  notes,  with  the  above  reservation,  be  divided  into  such  sums 
as  will  meet  the  wishes  of  depositors,  to  cover  the  amount  of 
their  deposit  and  interest,  the  depositors  paying  for  the  stamps ; 
that  all  bills  be  accepted  by  the  manager,  signed  by  the  deposi- 
tors as  drawn,  entered  by  the  clerk,  &c. ;  that  all  notes  be  signed 
by  the  manager,  and  entered  by  a  clerk,  &c. ;  that  after  such 
signatures  and  entry,  all  bills  and  notes  for  issue  shall  be  laid 
before  the  chairman,  who  shall  examine  if  the  signatures  are 
proper,"  &c.  In  conformity  with  this  resolution,  forms  of  de- 
posit, notes  and  bills,  and  deposit  receipts,  were  printed.  Neither 
the  deed  of  settlement  nor  any  resolution  or  by-law  conferred  any 
other  power  on  the  directors,  or  any  other  officer  of  the  company, 
to  sign,  or  authorized  any  person  to  sign  any  bills  or  notes,  or 
other  negotiable  securities  ;  and  no  deposit  note  or  bill  has  been 
filled  up  for  a  less  sum  than  lOOZ.,  or  made  payable  at  a  shorter 
period  than  six  months  from  the  issuing  thereof.  The  deposit 
receipts  are  not  negotiable,  or  capable  of  transfer  or  assignment 
by  indorsement  or  delivery. 

♦  The  correspondence  set  forth  in  the  printed  cases  *  525 
shows  that  the  transactions,  of  which  the  respondents 
complain,  had  their  inception  in  the  desire  of  the  bank  in  Can- 
ada to  avail  themselves  of  the  agency,  in  this  country,  of  the 
London  Joint-stock  Bank.  The  proposition  was  made  by  the 
Canada  bank,  and  was  entertained  by  the  appellants  without 
any  desire  to  interfere  with  the  exclusive  privileges  of  the  Bank 
of  England.  Two  modes  of  agency  were  open  to  the  foreign 
bank, — either  to  issue  their  promissory  notes  payable  at  the  appel- 
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lants'  bank  in  London, — a  mode  generally  adopted, — or  to  issue 
their  bills  drawn  on  their  London  agent.  This  latter  course  was 
preferred,  and  the  question  is,  whether  the  transactions  so  carried 
on  are  a  violation  of  the  privileges  secured  by  Acts  of  Parlia- 
ment  to  the  Bank  of  England ;  and  a  more  important  question  to 
the  commercial  interests  of  this  country  has  never  been  brought 
before  the  House. 

By  the  contract  between  the  foreign  and  London  banks,  the 
London  bank  engages  that  its  funds  shall  be  liable  for  all  bal- 
ances of  accounts  due  to  the  foreign  bank,  and  that  it  shall 
provide  the  necessary  funds  to  pay  all  bills  that  may  be  drawn 
by  the  foreign  bank  "  upon  and  accepted  by  George  Pollard, 
manager  of  the  said  London  Joint-stock  Bank."  There  is  no 
illegality  on  the  face  of  that  contract ;  it  is  not  an  infringement 
of  any  privilege  of  the  Bank  of  England.  The  bills  of  exchange 
accepted  by  Pollard,  in  pursuance  of  that  contract,  were  his  own 
acceptances,  and  not  the  bills  or  acceptances  of  the  London 
Joint-stock  Bank.  The  particular  bill  set  forth  in  the  pleadiiigs, 
having  come  to  the  hands  of  the  respondents,  was  presented  by 
them  to  Pollard  for  his  acceptance  ;  and,  not  satisfied  with 
*  526  the  form  in  *  which  he  accepted  it,  they  sent  it  back  to 
him  to  alter  his  acceptance,  —  with  a  view,  no  doubt,  of 
having  some  ground  of  complaint  against  the  London  bank :  and 
because  PoUard  refused  to  make  the  required  alteration,  though 
he  offered  to  discount  the  bill,  they  got  it  protested  for  non- 
acceptance,  preferring  to  have  a  bad  bill  rather  than  the  money- 
They  afterwards  demanded  and  received  the  amount  of  the  bUI, 
minus  the  discount ;  and  then  remitted  the  protest  to  their  cor- 
respondents in  Canada,  for  the  purpose  of  damaging  the  credit 
of  the  London  Joint-stock  Bank.  The  whole  proceeding  was 
most  disci'editable  to  the  respondents,  and  showed  the  motives 
by  which  they  were  actuated  against  the  appellants. 

By  that  proceeding,  the  respondents  deprived  themselves  of 
all  right  to  the  protection  of  a  Court  of  Equity,  in  respect  of 
that  bill  and  acceptance.  A  Court  of  Equity  will  not  relieve  a 
party  who  has  not  only  acquiesced  in,  but  instigated,  the  act  of 
which  he  complains.  The  respondents,  instead  of  refusing  to 
take  the  bill,  as  they  might,  bring  it  to  the  London  bank,  and 
try  to  get  that  act  accomplished,  for  preventing  which  they  after^ 
wards  apply  for  an  injunction. 

[The  Lord  Chancellob.  —  How  could  they  refuse  the  bill, 
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acting  themselves  as  agents  for  their  correspondents  in  Canada  ? 
If  you  rely  on  acquiescence,  you  must  make  out  a  case  of  acquies- 
cence, showing  knowledge.] 

It  is  not  open  to  the  respondents,  after  obtaining  the  individual 
acceptance  of  Pollard,  to  complain  that  it  was  not  his  acceptance, 
but  the  acceptance  of  the  London  Joint-stock  Bank.  The  re- 
spondents have  now  no  ground  of  complaint,  because,  even 
before  the  respondents  filed  their  bill  in  Chancery,  the 
Canada  bank  ceased  to  address  bills  of  exchange  *to  *527 
Pollard,  and  he  ceased  to  accept  such  bills  in  the  form 
of  which  the  respondents  complain. 

The  argument  in  the  Court  below,  on  the  part  of  the  respon- 
dents, was,  Ihat  although  the  acceptances  were  by  Pollard  in  his 
own  name,  the  London  Joint-stock  Bank,  consisting  of  more  than 
six  persons  in  partnership  in  London,  borrowed,  owed,  and  took 
up  money  on  the  bills  so  accepted,  and  payable  at  less  time  than 
six  months  from  the  acceptance ;  and  they  relied  upon  a  clause 
first  introduced  into  the  miscellaneous  Act  of  the  6th  of  Anne, 
c.  22,  and  copied  with  some  addition  into  subsequent  Acts,  and 
lastly  into  the  Act  8  &  4  Will.  4,  c.  98,  by  which,  after  reciting 
that  doubts  had  arisen  as  to  the  construction  of  the  said  Acts, 
and  as  to  the  extent  of  such  exclusive  privilege,  and  that  it  was 
expedient  that  all  such  doubts  should  be  removed,  it  was  declared 
and  enacted,  "  that  any  body  politic  or  corporate,  or  society,  or 
company,  or  partnership,  although  consisting  of  more  than  six 
persons,  might  carry  on  the  trade  or  business  of  banking  in  Lon- 
don, or  within  sixty-five  miles  thereof;  provided  that  such  body 
politic,  &c.,  did  not  borrow,  owe,  or  take  up,  ui  England,  any 
sum  or  sums  of  money  on  their  bills  or  notes,  payable  on  demand, 
or  at  less  time  than  six  months  from  the  borrowing  thereof,  during 
the  continuance  of  the  privilege  granted  by  that  Act  to  the  gov- 
ernor and  company  of  the  Bank  of  England,"  &c.  All  the  clauses 
in  that  and  in  the  preceding  Acts,  securing  privileges  to  the  Bank 
of  England,  are  set  out  in  the  respondents'  bill,  which  is  printed 
at  length  in  the  appellants'  appendix,  even  the  interrogatories. 

[The  Lord  Chancbllor.  —  It  was  extremely  improper  to  priiikt 
the  interrogatories,  overloading  the  appendix  with  unnecessary 
matter.] 

*  They  were  printed  because  some  comment  was  made    *  528 
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in  the  Court  below  on  the  alleged  insufficiency  of  the  answers  to 
them. 

The  general  scope  of  those  Acts,  down  to  the  7th  of  Will.  4,  c. 
46,  was  to  secure  to  the  Bank  of  England  a  monopoly  of  the  paper 
cuiTency  of  the  country.  The  mischief  which  they  purported  to 
prevent  was  the  danger  of  a  great  number  of  persons  without 
property  imiting  together  in  partnership  and  obtaining  from  indi- 
viduals large  sums  of  money,  with  which  they  might  deal  as 
bankers.  **  The  great  grievance,"  as  Lord  Chief  Justice  Tindal 
said,  (a)  in  delivering  the  judgment  of  the  Court  in  The  Bank  of 
England  v.  Anderson^  "  to  which  the  statute  of  Anne  intended  to 
apply  a  remedy,  was  that  of  other  corporations  and  large  numbers 
of  persons  united  in  partnership,  contrary  to  the  intent  of  the 
statute  of  Will.  3,  ^  presuming  to  deal  as  a  bank,'  that  is,  as  a 
bank  of  circulation  and  issue ;  for  merely  dealing  as  a  bank  of 
deposit  could  scarcely  *  affect  the  credit  of  the  Bank  of  England,' 
the  security  of  which  is  the  object  mentioned  in  the  title  of  the 
Act,"  &c.  It  was,  however,  found  that  much  greater  mischief 
arose  from  the  monopoly  of  the  Bank  of  England ;  and  accordingly 
the  privileges  granted  to  that  bank  by  the  former  Acts  were,  by 
the  Act  of  7  Will.  4,  c.  46,  confined  to  London,  and  to  a  circle  of 
sixty-five  miles  round  London.  Upon  the  renewal  of  the  Bank 
of  England  charter,  in  1833,  all  the  Acts  respecting  it  were  con- 
solidated and  explained  by  the  Act  3  &  4  Will.  4,  c.  98,  under 
the  provisions  of  which  the  London  Joint-stock  Bank  was  estab- 
lished ;  and  the  whole  question  now  between  that  bank  and  the 
Bank  of  England  turns  on  the  construction  to  be  put  on 

*  529    the  *  several  sections  of  that  Act,  particularly  on  the  pro- 

viso before  cited.  The  construction  put  on  the  words  of 
that  proviso  "  borrow,  owe,  and  take  up,"  in  the  Courts  below, 
both  in  this  case  and  in  the  case  of  The  Bank  of  England  v.  An- 
derson^ (Ji)  was  that  the  word  "  owe  "  was  put  in  apposition  to  the 
word  "  borrow,"  the  meaning  of  the  word  "  borrow"  to  be  taken 
from  the  word  "owe."  This  House,  instead  of  adopting  that 
construction,  will,  it  is  hoped  and  submitted,  reverse  it,  and  hold 
that  the  meaning  is,  that  there  must  be  an  "  owing,"  in  the  nature 
of  a  *'  borrowing  and  taking  up  sums  of  money."  If  one  accepts 
a  bill,  he  "  owes,"  becomes  liable  to  pay ;  but  he  does  not  thereby 
"borrow  and  take  up"  money.  The  mischief  guarded  against 
by  the  Act  of  6  Anne,  c.  22,  into  which  the  clause  was  first 

(a)  2  Keen,  373  ;  3  Bing*  N.  C.  655. 
(6)  2  Keen,  328  ;  3  Bing.  N.  G.  589. 
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introduced,  was  the  taking  up  money  by  large  compauies,  as 
appeared  from  the  recitals  therein.  A  construction  is  not  to  be 
put  on  the  words  that  must  force  them  out  of  their  natural  mean- 
ing. When  the  respondents  issue  a  5Z.  note,  they  borrow^  owe, 
and  take  up  the  amount  on  the  face  of  the  note.  If  a  person 
having  to  send  money  to  France  or  Ireland  applies  for  a  bank 
post^bill,  the  bank  gives  the  bill  and  receives  the  amount ;  which 
is  a  "  borrowing,  owing,  and  taking  up  "  so  much  as  it  so  receives 
for  its  post-bill.  The  London  Joint-stock  Bank  never  borrowed, 
owed,  or  took  up  any  money  in  England,  on  the  bills  of  exchange 
sent  by  the  Canada  bank.     They  were  not  their  bills. 

[The  Lord  Chancellor.  —  Do  you  rely  on  the  distinctions 
between  this  case  and  the  case  of  'The  Bank  of  England  v.  Ander- 
son f  I  put  the  question  to  you  because  the  fifth  reason  annexed 
to  your  case  is,  "  Because,  even  if  the  acceptance  of  the 
said  bill  of  the  *  25th  of  July,  1837,  and  the  like  accept-  ♦  530 
ances  of  the  like  bills,  were  and  are  the  acceptances  of  the 
London  Joint-stock  Bank,  such  acceptances  are  not  in  violation 
of  the  privilege  of  the  respondents."] 

The  decision  in  The  Bank  of  England  v.  AnderBon  may  be 
assumed  to  be  correct ;  but  it  does  not  govern  this  case,  which  is 
materially  and  in  many  circumstances  distinguished  from  that 
case.  The  bill  in  that  case  was  an  inland  bill  drawn  by  a  cus- 
tomer and  partner,  having  hmself  a  bank  of  issue  within  sixty-five 
miles  of  London ;  it  was  accepted  by  the  London  and  Westmin- 
ster Bank's  manager,  by  procuration  of  the  trustees,  making  that 
bank  liable  on  the  face  of  the  bill ;  and  those  trustees,  whd  were 
the  London  bankers  and  agents  of  the  drawer,  by  so  accepting 
the  bill,  borrowed  a  sum  of  money  in  London ;  the  accepting  a 
bill  of  exchange  constituting  in  all  cases  a  ^^  borrowing  and  taking 
up"  money.  The  appellants  do  not  contend  to  the  contrary  of 
that  view  of  the  case  of  The  Bank  of  England  v.  Ander^on^  but 
they  submit  that  the  distinctions  between  that  case  and  their 
own  case  must  lead  to  different  conclusions  of  law.  The  bill  in 
this  case  was  a  foreign  bill,  not  likely  to  come  in  formidable  com- 
petition with  the  paper  currency  of  the  Bank  of  England.  It  was 
addressed  to  an  individual,  and  accepted  by  him,  that  individual 
being  undoubtedly  the  manager  of  the  appellants'  bank,  but  not 
a  shareholder.  The  appellants  also  were  bound  to  pay  that  bill, 
but  they  were  so  bound  as  agents  for  the  foreign  bank  by  con- 
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tract,  and  not  liable  as  acceptors  of  the  bill  to  every  holder  of  it. 
The  holder  of  the  bill  could  not  sue  the  Loudon  Joint-stock  Bank 
for  the  amount. 

[The  Lord  Chancellor.  —  Is  it  a  fact  in  this  case  that  at  the 
time  of  the  acceptance  of  the  bills  there  were  in  the  London  bank 
assets  of  the  Canada  bank  ?] 

*  631  *  There  is  nothing  express  on  the  subject  in  the  bill  or 
answei*s,  but  the  inference  from  the  arrangement  between 
the  two  banks  is  that  there  were  not  assets.  If  a  person  is  not 
drawer  or  acceptor  of  a  bill,  it  is  no  bill  of  his ;  he  may  be  liable 
on  contract  or  on  guarantee  to  pay,  but  he  is  not  liable  on  the 
bill.  Pollard,  the  acceptor,  wds  liable  on  this  bill.  Thorniu  v. 
Bishop^  (a)  Leadbitter  v.  Farrow.  (6)  Lord  ELLENBORorcH,  in 
the  latter  case,  said,  "  Is  it  not  the  universal  rule  that  a  man  who 
puts  his  name  to  a  bill  of  exchange  thereby  makes  himself  per- 
sonally liable,  unless  he  states  on  the  face  of  the  bill  that  he  sub- 
scribes it  for  another,  or  by  procuration  of  another,  which  are 
words  of  exclusion  ?  "  In  JEmly  v.  iyg,  (c)  where  one  of  two 
partners  drew  bills  of  exchange  in  his  own  name,  and  procured 
them  to  be  discounted,  he  alone,  and  not  the  partnership,  was 
liable  to  be  sued  on  the  bills,  although  the  proceeds  went  to  the 
partnership  account :  for  "  the  bills,"  as  Lord  Ellenborouoh  said, 
^^  considering  the  transaction  as  a  discount  between  the  parties, 
are  his  only."  The  cases  of  Jackson  v.  Hudson  (d)  and  Bramah 
V.  Roberts  (e)  are  to  the  same  effect ;  so  that  even  if  Pollard  was 
a  partner  of  this  bank,  having  no  authority  to  accept  bills  on 
behalf  of  the  partnership,  he  alone  would,  have  been  liable  to 
the  holder  of  this  bill. 

The  appellants  do  not  desire  to  have  this  question  put  on  a 
mere  technical  point ;  but  contend  on  broad  principles  that  the 
intent  of  the  Acts  of  Parliament,  on  which  the  respondents  rely, 
being  to  prevent  large  partnerships  from  issuing  a  paper  currency 
in  competition  with  the  Bank  of  England,  was  not  violated 
*532  *nor  fraudulently  evaded  by  the  transaction  between  the 
appellants  and  the  Canada  bank.  They  admit  that  they 
desii*ed  to  avoid  and  escape  and  keep  clear  of  the  prohibitions  of 
those  Acts,  so  as  not  to  come  within  their  scope  ;  and  they  sub- 

(a)  2  Strange,  955.  (h)  5  Manle  &  S.  345. 

(c)  15  East,  7.  {d)  2  Camp.  447. 

(«)  d  Bing.  N.  C.  06S. 
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mit  that  they  are  entitled  to  resort  to  any  lawful  contrivance  to 
keep  themselves  out  of  them.  To  evade  what  is  forbidden  is 
lawful,  if  the  evasion  is  not  itself  an  infringement  of  the  law ; 
and  no  Court  of  Law  or  Equity  can  prevent  it.  The  nature  of 
the  arrangement  shows  that  the  appellants  took  great  pains  not 
to  do  any  thing  that  was  prohibited  by  the  letter  or  spirit  of  the 
law. 

In  the  judgment  pronounced  by  the  Master  of  the  Rolls,  his 
Lordship  omitted  some  very  important  considerations  in  the  case, 
and  misapprehended  some  of  the  facts.  He  says,  ^*  Pollard  is  a 
mere  agent,  without  any  personal  interest,"  &c. ;  and  comes  to 
the  conclusion  that  the  directors  of  the  London  Joint-stock  Bank 
**  owe  money  on  the  bills,"  and  that  the  bills  may  be  properly 
called  "  their  bills ; "  (a)  that  "  they  owe  or  become  liable  to  pay 
the  sum  due  on  the  bills ; "  that  ^^  the  existence  of  this  obligation 
or  liability  must  be  recognized ; "  that  "  they  are  answerable  to 
the  drawers:  "  but  still  his  Lordship  says,  "  I  do  not,  however, 
think  it  necessary  to  give  any  opinion  upon  the  question  whether 
the  London  Joint-stock  Bank  can  be  sued  directly  upon  such  bills 
as  these  or  not."  This  being  the  main  question,  it  is  surprising 
that  his  Lordship  declines  to  give  any  opinion  on  it. 

[The  Lord  Chancellor.  —  The  injunction  was  granted  on  the 
ground  that  Pollard  accepted  the  bills  on  behalf  of  and  as  the 
agent  of  the  partnership.] 

It  is  not  contended  that  Pollard  did  not  suppose  he 
*  was  acting  on  behalf  of  the  partnership  in  accepting  the  *  533 
bills ;  he  was  wUling  to  make  himself  liable  on  the  bills, 
knowing  that  the  partnership  would  provide  the  payment.  The 
question  is,  does  his  acceptance  of  the  bills,  on  that  understand- 
ing, make  these  bills  the  bills  of  the  partnership,  of  which,  be  it 
recollected,  he  was  not  a  member  ? 

[^Mr.  Kinder »ley^  after  concludiug  his  argument,  said:  It  is 
extremely  desirable  that  the  appellants  should  have  the  benefit 
of  Sir  William  Follett^s  assistance :  he  is  with  me,  (6)  but  is  at 
present  engaged  in  an  important  case  elsewhere.  The  House 
will,  perhaps,  hear  him  after  the  counsel  for  the  respondents. 

(a)  2  Keen,  494,  495.  (&)  And  Mr,  WUlcoek  also. 
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The  Lord  Chancellor.  —  He  may  have  the  reply,  (a)     We 
have  done  that  in  several  cases.] 

Sir  Frederick  Pollock  and  Mr,  Pemlerton  (with  whom  was  Mr. 
Gr.  RichardB)^  for  the  respondents.  —  It  may  be  assumed  that  the 
casejof  the  The  Bank  of  England  v.  Anderson^  in  which  the  Court 
of  Common  Pleas  pronounced  a  solemn  judgment,  aft^r  hearing 
elaborate  arguments,  and  which  the  Master  of  the  Rolls  decided 
after  much  deliberation,  is  to  be  held  as  settled  law ;  the  appeal 
which  was  presented  to  this  House  against  it  having  been  with- 
drawn. It  is  next  to  be  considered  that  the  reasons  given  for 
the  judgment  in  that  case,  in  both  the  Courts,  comprehended  the 
whole  of  the  material  circumstances  of  the  present  case :  and 
that  the  acceptances  of  the  bills  in  question,  in  this  case,  were 
the  acts  of  the  London  Joint-stock  Bank,  by  their  agent.  Pollard. 
If  so,  they  are  in  violation  of  the  express  terms  of  the  Acts  of 
Parliament,  particularly  the  last  Act,  3  &  4  Will.  4,  c.  98,  confer- 
ring exclusive  privileges  on  the  Bank  of  England ;  for  which 
*  534  privileges  that  body,  from  time  to  time,  has  paid  *  veiy 
valuable  considerations.  If  the  acceptances  are  not  a  vio- 
lation of  the  letter  of  these  Acts,  they  are  a  fraudulent  evasion 
of  them. 

With  respect  to  the  allegation  of  acquiescence,  the  answer  is, 
that  the  Bank  of  England  received  the  particular  bill  in  question 
directly  from  abroad  in  the  usual  course  of  business  ;  sent  it  for 
acceptance,  as  all  bankers  or  agents  would;  and  their  notary 
conceiving  that  the  acceptance  was  not  according  to  the  tenor  of 
the  bill,  took  it  back  for  a  more  formal  acceptance,  which  being 
refused,  he  protested  the  bill.  That  protest  was  not  sent  to 
Canada,  as  alleged  by  the  appellants. 

It  may  be  conceded  that  the  drawee  of  a  bill  of  exchange,  and 
another  whose  name  is  not  on  it,  cannot  be  coacceptors ;  but  the 
other,  though  not  an  acceptor,  may  be  a  guarantee.  The  accept- 
ance in  this  case  was  by  the  servant  of  the  London  bank ;  but 
suppose  it  was  by  John  Styles,  and  the  London  bank  merely 
guaranteed  the  payment  of  the  bill  when  it  came  to  maturity, 
would  not  a  Judge  leave  it  to  the  jury,  in  an  action  on  the  bill, 
to  say  whether  the  acceptance  by  the  servant  of  the  London 
bank,  or  by  John  Styles  (though  either  may  be  himself  liable  on 
the  bill),  is  not,  in  effect,  the  acceptance  of  the  London  bank? 

(a)   Vide  post,  p.  536.  • 
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Tm^man  v.  Loder.  (a)  The  question  would  be,  "  Do  you  believe 
it  was  intended  to  bind  the  company  by  the  name  ?  "  Pollard,  in 
his  answer,  denies  that  this  bill  was  accepted  by  him  as  the  man- 
ager of  the  London  Joint-stock  Bank,  or  on  their  behalf,  or  on 
their  credit,  or  for  their  benefit,  but  on  behalf  of  himself,  and  for 
the  benefit  and  on  the  credit  of  the  Canada  bank.  But,  from 
the  course  of  dealing,  it  is  clear  that  Pollard  represents  the  joint- 
stock  bank :  he,  by  the  deed  of  partnership,  as  the  manager,  has 
the  exclusive  power  of  signing,  drawing,  indorsing,  and 
accepting  all  *  bills  of  exchange,  &c.,  in  the  name  or  on  *  535 
the  account  of  the  company ;  and  no  bill  accepted  by  any 
other  person  is  binding  on  the  company.  It  is  impossible  to 
believe  that  the  bill  or  bills  in  question  were  accepted  by  Pollard 
in  his  individual  capacity.  He  has  no  separate  funds  to  pay  them  ; 
he  carries  on  no  business  on  his  Own  account ;  he  has  no.  offices 
or  clerks  of  his  own ;  he  is  nothing  but  the  clerk  of  the  London 
Joint-stock  Bank,  at  whose  office  the  bills  are  left  for  acceptance, 
are  accepted  and  paid.  The  funds  to  pay  the  bills  are  supplied 
by  that  bank,  the  books  required  for  entries  of  these  bills  are 
kept  by  the  clerks  of  that  bank  and  belong  to  that  bank,  and  not 
to  Pollard  ;  and  all  entries  of  advice  of  such  bills  being  drawn, 
of  their  fallmg  due,  and  of  their  being  paid,  are  made  by  the 
derk  of  the  establishment.  Pollard  was  not  the  person  liable  for 
payment  to  the  drawers  of  the  bills ;  the  object  of  putting  his 
name  to  them  was  to  disguise  the  real  nature  of  the  transaction, 
and  thereby  to  violate,  if  not  the  letter,  at  least  the  intent  and 
spirit  of  the  statutes. 

[With  respect  to  the  construction  of  the  words  "  borrow,  owe, 
and  take  up,"  and  of  the  other  passages  referred  to  in  the  stat- 
utes, the  arguments  were  the  same  as  those  used,  and  the  author- 
ities also  the  same  as  those  referred  to,  in  the  Courts  below,  in 
the  two  cases  before  referred  to.  The  Bank  of  England  v.  Andev" 
wn,  and  The  Same  v.  Booth ;  s6  fully  reported  by  Mr.  Keen  and 
Mr.  Bingham.  One  test  of  the  liability  of  the  London  Joint-stock 
Bank,  not  introduced  in  the  former  argument,  is  now  added; 
namely,  could  the  Canada  bank  recall  any  funds  of  theirs  in  the 
hands  of  the  London  bank,  while  any  one  of  these  bills  so  accepted 
by  Pollard  was  outstanding  ?  Would  not  the  London  bank 
reply  to  such  an  application,  *•  We  are  *  liable  on  our  *  536 
agent's  acceptance,  and  we  *  owe '  money  on  it ;  you  can- 

(a)  11  Ad.  &  £1.  689. 
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not  call  on  us  to  pay  yon  back  your  money  in  our  hands  whfle 
that  bill  remains  unpaid/'  Wihan  y.  Barthrop  (a)  shows  that 
Pollard  would  not  have  been  liable  on  this  bill.  In  all  respecti 
it  was  the  bank's  bill.] 

Sir  William  Folletty  in  reply.  —  This  order  cannot  be  sustained 
without  changing  the  law ;  for  legal  principles,  long  established, 
are  called  in  question  by  the  arguments  in  support  of  the  order ; 
both  the  counsel  for  the  respondents  maintaining  that  the  London 
Joint-stock  Bank  is  liable  on  these  bills,  while  the  Master  of  the 
Rolls  expressly  declines  to  give  any  opinion  on  that  question. 
For  the  purposes  of  the  argument  in  this  case,  it  has  been  and  it 
must  be  assumed  that  the  case  of  The  Bank  of  JEnglavid  v.  Ander- 
ton  is  the  settled  law,  as  far  as  it  goes,  on  this  subject.  But  it 
does  not  affect  this  appeal.  The  Judges  of  the  Court  of  Common 
Pleas  in  that  case  confined  their  opinion  to  the  particular  ques- 
tion submitted  to  them,  and  declined  to  give  any  opinion  upon 
other  points  raised  in  the  argument.  The  order  of  the  Master  of 
the  Rolls  in  this  case  would  have  the  effect  of  preventing  foreign 
trade  altogether ;  for  it  holds,  that  the  acceptance  of  a  foreign 
bill  of  exchange  by  more  than  six  persons,  in  or  within  sixty-five 
miles  of  Loudon,  would  be  a  violation  of  the  Bank  Acts ;  conse- 
quently the  acceptance  of  such  bill  by  a  joint-stock  trading  com- 
pany would  be  a  violation  of  them,  —  a  result  fatal  to  foreign 
trade.  That  was  not  the  law  of  England  before  this  decision  was 
pronounced.     Murray  v.  The  JEast  India  Company y  (J)  Harvey  v. 

ICay^  ((?)  Dickinson  v.  Valpy^  (rf)  Bramah  v.  Roberts,  (e) 
•  537        *  The  legal  question  to  be  submitted  to  the  Judges  in 

this  case  is,  was  there  a  "  borrowing,  owing,  and  taking 
up  "  money  on  those  biUs  in  England  within  six  months  from  the 
time  of  acceptance,  within  the  terms  of  the  Act  of  3  &  4  Will.  4, 
0.98? 

[On  that  question  he  urged  the  'same  arguments  and  authorities 
that  were  used  by  Mr.  Kindersley.  See  also  the  same  arguments 
for  the  defendants,  in  The  Bank  of  England  v.  Anderson^  2  Keen, 
p.  407  et  seq. ;  and  for  the  appellants  in  the  present  case,  in  The 
Bank  of  England  v.  Booths  2  Keen,  p.  478  et  seq.  With  respect 
to  the  right  of  a  party  to  evade  the  prohibitions  of  a  statute, 

(a)  2  M.  &  W.  863.  (&)  5  B.  &  Aid.  204. 

(c)  9  B.  «t  C.  358.  Id)  10  B.  k  C.  128. 

(«)  3  Bing.  N.  C.  908. 
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Thompson  y.  Brotan,  8  Mjl«  &  E.  82,  was  cited  as  a  case  in  point, 
being  a  contrivance  to  evade  the  legacy  duty,  which  was  recog- 
nized as  perfectly  legal.] 

The  Lord  Chancellor.  —  My  Lords,  if  any  doubt  was  enter- 
tained with  respect  to  the  correctness  of  the  decision  in  the  case 
of  The  Bcmk  of  England  v.  Anderson^  (a)  this  House  would  not 
proceed  to  adjudicate  upon  this  case  assuming  that  case  to  be  the 
law,  but  would  call  upon  the  learned  counsel  to  argue  the  case 
upon  that  ground,  in  order  that  your  Lordships  might  come  to  a 
conclusion  whether  that  was  an  accurate  decision  or  not,  having 
the  advantage  of  the  itssistance  of  the  learned  Judges.  But  after 
examining  that  case,  I  certainly  cannot  bring  myself  to  entertain 
any  doubt  with  respect  to  the  accuracy  of  the  law  there  laid 
down ;  and  I  cannot  conceive  that  the  appellants  have  lost  any 
thing  by  its  being  assumed,  for  the  purpose  of  the  argument,  that 
that  case  was  properly  decided.  Then  if  we  are  to  take 
that  case  to  be  the  law,  the  question  *  is  how  far  the  cir-  *  538 
cumstances  of  this  case  create  any  distinction,  so  as  to  make 
the  rule  of  law  which  was  applied  to  the  circumstances  in  the 
case  of  The  Bank  of  England  v.  Anderson  applicable  to  this  case. 
And  in  proposing  questions  for  the  Judges,  your  Lordships'  object 
will  be  to  put  them  in  such  form  as  will  draw  from  the  learned 
Judges  an  opinion  how  far  the  difference  of  the  circumstances  in 
the  two  cases  would  affect  the  decision  in  point  of  law. 

There  are  three  circumstances  relied  upon  as  distinguishing  this 
ease  from  the  case  to  which  I  have  referred :  the  first  is,  that  the 
bill  of  exchange  that  was  accepted  in  that  case  was  an  inland 
bill  of  exchange ;  and  in  the  present  case  it  is  a  foreign  bill  of 
exchange.  The  next  circumstance,  and  the  most  important  one, 
no  doubt,  is  the  mode  in  which  the  acceptance  of  the  bill  in  this 
case  was  made,  not  being  made  by  the  company,  nor  in  the  name 
of  the  company,  but  by  George  Pollard,  under  the  circumstances 
that  appear  upon  the  face  of  these  proceedings ;  and  the  third  cir- 
cumstance is,  that  in  the  case  of  The  Bank  of  England  v.  Anderson^ 
it  was  a  fact  stated,  that  at  the  time  the  company  accepted  the 
bill,  they  had  funds  in  their  hands  equal  to  the  amount  for  which 
the  bill  was  accepted ;  whereas  in  this  case  the  contract  is  not 
confined  to  the  circumstance  of  the  company  in  London  having 
funds  in  hand,  but  it  is  part  of  the  contract  that  they  should 

(a)  a  Keen,  828  ;  8  Bing.  N.  C.  589. 
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accept  bills,  looking  to  the  company  in  Canada  remitting  the 
money,  though  not  in  hand  at  the  time,  but  in  time  to  meet  the 
acceptance  when  due. 

With  regard  to  the  first  point,  I  do  not  perceive  how  there  can 
be  any  distinction  between  the  two  cases,  arising  from  the  cir- 
cumstance of  the  bill  being  a  foreign  bill  in  the  one  case, 
*639  and  an  inland  bill  in  the  *  other.  The  object  of  the  Acts 
of  Parliament  is  to  protect  the  Bank  of  England ;  ^nd  what 
the  respondents  had  to  guard  against,  and  which  they  have  endeav- 
oured to  guard  against,  is  the'  credit  attached  to  a  paper  circula- 
tion, within  certain  limits,  arising  from  the  credit  of  more  than  six 
persons  being  associated  together  within  those  limits :  and,  there- 
fore, the  circumstance  that  a  transaction  within  the  prescribed 
limits  had  its  origin  beyond  the  limits  of  this  country,  does  not 
appear  to  me  to  affect  the  case.  —  [His  Lordship  then  proposed, 
for  the  opinions  of  the  Judges,  four  questions,  which  are  stated 
in  the  answers  given.] 

The  Judges  desiring  time  to  consider  the  questions,  the  further 
consideration  of  the  case  was  postponed. 

July  20. 

Lord  Chief  Justice  Tindal. — My  Lords,  the  facts  stated  by 
your  Lordships  as  the  ground  work  of  the  questions  proposed  to 
her  Majesty's  Judges,  are  these :  "  The  London  Joint-stock 
Bank,  under  circumstances  which  would  have  made  it  illegal  in 
them  as  a  company,  and  a  violation  of  the  rights  and  privileges 
of  the  Bank  of  England,  to  have  accepted  and  issued  the  bills 
herein  after  mentioned,  if  drawn  upon  them,  enter  into  an  agree- 
ment with  a  bank  in  Canada  to  procure  bills  drawn  by  such  bank 
upon  George  Pollard,  the  manager  of  the  London  fJoint-stock 
Bank,  to  be  accepted  by  the  said  George  Pollard,  and  to  provide 
funds  for  the  due  payment  of  such  bills,  the  money  transactions 
arising  therefrom  being,  in  the  accounts  between  the  two  banks, 
to  be  treated  in  all  respects  as  transactions  between  the  said  two 
banks:"  and  the  first  question  proposed  by  your  Lordships  on 

this  state  of  facts  is,  ^^  whether  the  acceptance  of  such  bills 
*  540  ^by  the  said  George  Pollard,  in  execution  of  this  *  agreement 

is  lawful,  regard  being  had  to  the  acts  in  force  respecting 
the  Bank  of  England  ?  " 

In  answer  to  that  question,  I  beg  to  state  to  your  Lordships, 
that  it  is  the  xmanimous  opinion  of  those  Judges  who  heard  this 
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case  discussed  at  the  bar  of  your  Lordships'  House,  that, — assum- 
ing, according  to  the  terms  of  that  question,  that  the  acceptance 
of  such  bills  by  the  London  Joint-stock  Bank,  if  drawn  directly 
on  that  company,  would  have  been  illegal  and  a  violation  of  the 
rights  and  privileges  of  the  Bank  of  England,  —  it  appears  to 
U8  to  be  a  necessary  consequence  that  the  procurement  by  the 
London  bank,  that  bills  drawn  upon  George  Pollard,  their  mana- 
ger, shall  be  accepted  by  the  said  George  PoUard,  under  the 
agreement  above  stated  for  the  providing  of  funds  for  the  due 
payment  of  such  bills,  must  equally  be  a  violation  of  the  rights 
and  privileges  of  the  Bank  of  England  ;  upon  the  principle  that 
whatever  is  prohibited  by  law  to  be  done  directly,  cannot  legally 
be  effected  by  an  indirect  and  circuitous  contrivance. 

The  exclusive  privileges  conferred  on  the  Bank  of  England  by 
Parliament  are  founded  on  a  contract  between  that  body  and  the 
public.  For  the  original  grant,  and  also  for  the  renewal  and  con- 
firmation of  such  privileges,  the  Bank  of  England  has  from  time 
to  time  paid  very  large  sums  of  money  to  the  public ;  and  no 
member  of  that  public  can  justify  either  doing,  or  procuring  to 
be  done,  any  act  which,  for  the  protection  of  such  rights  and 
privileges,  has  been  forbidden  by  law.  Now  it  is  impossible  not 
to  see  that  the  substantial  parties  to  the  transaction  stated  by 
your  Lordships  are  the  Canada  bank  and  the  London  Joint-stock 
Bank ;  and  that  the  manager  of  the  London  bank,  who 
lends  his  name,  is  a  mere  nominal  *  acceptor,  whose  na'hie  *  541 
is  used  to  cover  the  transaction.  It  is  the  London  bank, 
not  the  manager,  who  is  to  pay  the  bUl,  and  the  Canada  bank 
engages  to  remit  funds  for  that  purpose  before  the  bill  becomes 
due.  By  means  of  this  transaction  the  London  bank  takes  upon 
itself  the  duty  of  an  acceptor ;  that  is,  to  pay  the  bill,  not  in 
default  of  the  nominal  acceptor,  but  in  the  first  instance,  in  con- 
sideration of  an  arrangement  that  funds  shall  be  remitted  by  the 
Canada  bank  (the  drawers)  for  that  purpose  to  them,  the  London 
bank. 

The  plain  object  and  intent  of  the  various  statutes  which  have 
been  passed  for  the  protection  of  the  Bank  of  England  are,  that 
the  funds  of  a  joint-stock  banking  company  shall  not  be  pledged 
for  the  payment  of  a  bill  issued  within  a  limited  distance  from 
London,  and  having 'less  than  six  months  to  run.  Such  a  pledge 
given  by  the  acceptance  of  a  bill  by  such  a  company  has  already 
been  decided,  by  the  case  of  The  Bank  of  England  v.  Anderson^ 
to  be  a  violation  of  the  rights  and  privileges  of  the  Bank  of  Eng- 
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land.  But  if  the  bill  be  accepted  by  a  servant  or  nominee  of  the 
banking  company,  and  they  contract  with  the  drawer  that  they, 
the  company,  will  pay  it,  their  funds  are  bound  for  the  payment; 
the  bill  is  circulated  upon  their  credit,  not  upon  that  of  their  ser- 
yant  or  nominee ;  for  it  is  impossible  to  suppose  for  a  moment 
that  bills  accepted  in  such  form  and  under  such  circumstances 
can  be  circulated  in  London  upon  the  individual  credit  of  the 
nominal  acceptor,  or  upon  any  other  credit  than  that  of  the  bank- 
ing company,  by  whose  procurement  and  direction,  and  for  whose 
benefit,  the  acceptance  is  really  given.  The  consequence  of  such 
a  ti*ansaction  is,  that  a  competition  is  necessarily  created 

*  642   between  a  paper  currency  circulating  *  upon  the  credit  of 

the  banking  company,  and  the  paper  issued  by  the  Bank 
of  England,  which  is  the  very  mischief  intended  to  be  pre- 
vented ;  for  it  is  obvious  that  if  the  transaction  is  legal  with 
respect  to  a  bill  at  less  than  six  months,  it  is  equally  so  with  res- 
pect to  a  bill  at  six  days,  or  even  at  a  shorter  period. 

It  is  contended,  on  the  part  of  the  London  Joint-stock  Bank, 
that  they  are  authorized  to  take  any  course  with  impunity,  which 
does  not  fall  directly  within  the  precise  terms  and  letter  of  the 
prohibitory  clauses,  contained  in  the  several  Acts  which  secure 
the  privileges  of  the  Bank  of  England.  It  is  to  be  recollected, 
however,  that  the  clauses  protecting  those  privileges  are  not 
merely  prohibitory  laws.  The  privilege  granted  to  the  Bank  of 
England  1)y  Parliament  is  a  positive  right  conferred  upon  that 
body  for  a  valuable  consideration,  which  the  law  will  no  more 
permit  to  be  infringed  by  third  persons  without  a  responsibility, 
than  it  will  a  monopoly  granted  by  letters-patent  under  the  stafr 
ute  of  James  L  If,  therefore,  the  acceptance  of  a  bill  by  the 
London  bank  will  be  an  infringement  of  such  privilege,  it  cannot 
be  less  an  infringement,  if  attended  with  the  same  injurious  con- 
sequences to  the  Bank  of  England,  to  procure  another  person  to 
accept  the  bill  for  the  benefit  of  the  London  bank ;  though  such 
acceptance  be  made  in  the  name  of  their  appointed  nominee, 
whom  they  are  bound  to  indemnify. 

The  second  question  proposed   by  your  Lordships  upon  the 

above  statement  of  facts,  is  this :  ^^  Whether  the  acceptance  of 

such  bills  would  be  lawful,  assuming  that  the  London  Joint-stock 

Bank  at  the  time  of  such  acceptances  had  funds  in  their  hands, 

on  account  of  the  bank  in  Canada,  equal  to  the  amount 

*  543   of  the  bills  *  so  accepted  ?  "    And  if  the  answer  giv^i  to 

the  first  question  be  correct,  the  acceptance  by  a  person 
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procured  for  iha,t  purpose  by  the  London  Jomt-stoek  Bank  must 
be  considered  in  the  same  light  as  if  the  acceptance  had  been 
made  by  the  banking  company  in  its  own  name  ;  and  if  that  be 
so,  the  answer  to  the  second  question  will  be  found  in  the  opinion 
given  by  the  Court  of  Common  Pleas  to  the  Master  of  the  Rolls, 
upon  a  case  stated  to  that  Court,  and  confirmed  by  that  noble 
and  learned  Judge  in  the  case  of  The  Bank  of  England  v.  Ander^ 
w>n.  (a)  The  opinion  of  the  Court  of  Common  Pleas  upon  this 
point  was  thus  expressed :  *'  The  relation  of  debtor  and  creditor, 
created  by  the  acceptance  of  the  bill,  appears  to  be  considered  by 
the  legislature  as  equiyalent  to  the  actual  borrowing  of  the  money 
owed  on  the  one  hand  and  credited  on  the  other."  And  the 
Master  of  the  Rolls,  when  reviewing  the  opinion  of  the  Court  of 
Common  Pleas,  says,  (()  ^'  From  the  time  of  borrowing,  means, 
from  the  time  of  owing  the  money  on  the  bills  or  notes  referred 
to ;  or,  in  the  C£^e  now  under  consideration,  from  the  time  of  the 
acceptance." 

The  case  of  The  Bank  of  England  v.  Ander%on  was  very  fully 
argued,  and  was  much  considered,  both  in  the  Court  of  Law  and 
in  the  Court  of  Equity.  From  the  latter  Court  an  appeal  might 
have  been  made  to  your  Lordships'  House :  such  an  appeal,  indeed, 
is  said  to  have  been  at  first  made,  but  afterwards  abandoned,  and 
the  decision  of  the  Courts  of  Law  and  Equity  was  thereby  acqui- 
esced in.  The  authority  of  that  case  was  not  disputed  in  the 
argument  at  your  Lordships'  bar  upon  the  present  occasion ;  and 
we  see  no  reason  to  doubt  the  propriety  of  the  opinions  therein 
expressed. 

*  The  third  question  proposed  in  this :  "  Would  the  *  644 
acceptance  of  such  bills  be  lawful,  assuming  that  the 
London  Joint-stock  Bank  had  not  at  the  time  of  such  accept- 
ances any  funds  in  hand  belonging  to  the  bank  in  Canada,  but 
that  such  bills  were  accepted  on  the  credit  of  a  contract  by  such 
bank  to  remit  sufficient  funds  to  the  London  Joint-stock  Bank  to 
meet  such  acceptances  before  the  time  at  which  the  bills  would 
become  payable?"  And  notwithstanding  the  difference  in  the 
state  of  facts  adve]:|ied  to  in  this  question,  it  appears  to  us  that 
the  answer  we  must  give  to  it  is  the  same  as  that  which  we  have 
already  given  to  the  second  question.  K  a  bill  be  accepted  upon 
the  undertaking  of  the  drawer  to  supply  funds  for  the  payment  of 
it,  a  mutual  contract,  of  lending  on  the  one  hand,  and  borrowing 
on  the  other,  is  thereby  created ;  and  although  the  drawer  may 
(a)  8  Bing.  N.  C.  580.  (5)  2  Keen,  865. 
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not  fulfil  his  engagement  by  actually  remitting  the  amount  agreed 
upon  before  the  acceptance,  or  even  before  the  day  on  which  the 
bill  becomes  due,  the  transaction  is  not  the  less  a  transaction  of 
lending  and  borrowing  to  the  amount  of  the  money  represented 
by  the  bill ;  which  transaction  takes  effect  as  "  a  borrowing  upon 
the  bill "  as  soon  as  the  bill  is  accepted.  If,  therefore,  the  bUI  be 
drawn  under  such  an  engagement  as  above  mentioned,  at  less 
than  six  months  from  the  date,  it  must  necessarily  be  considered 
as  a  bill  payable  at  less  than  six  months  from  the  borrowing  of  the 
money. 

It  is  manifest  that  the  introduction  into  the  Acts  of  the  word 
"  borrowing,"  instead  of  "  date,"  to  express  the  time  of  the  cur- 
rency of  the  bill,  was  only  resorted  to  for  the  purpose  of  prevent- 
ing the  issue  of  bills  appearing  to  be  drawn  at  longer  periods  than 
six  months  from  the  date,  but  in  fact  issued  at  periods 
*  645  when  the  bill  would  fall  due  within  a  shorter  time  *  than 
six  months  from  the  issuing  of  them ;  and  it  is  to  be 
observed  that  bills  or  notes  payable  on  demand  are  prohibited 
absolutely,  without  reference  to  any  transaction  of  borrowing, 
upon  which  they  have  been  issued.  The  word  "  borrowing  "  is 
only  employed  with  respect  to  bills  and  notes  payable  at  a  future 
time  in  order  to  designate  the  period  from  which  the  six  months 
are  to  be  reckoned.  A  borrowing  is  assumed  to  exist  as  soon  as 
the  banking  company  begins  to  owe  the  money  specified  in  the 
bill  or  note ;  that  is,  as  soon  as  the  acceptance  or  the  note  is  put 
in  circulation ;  and  the  expression  "  borrowing  "  is  not  used  as 
descriptive  of  the  consideration  upon  which  the  debt  contracted 
by  the  bill  or  note  is  founded,  but  to  denote  the  time  from  which 
the  six  months  are  to  begin  to  run. 

The  last  question  proposed  to  us  is  this:  ^^ Could  the  Bank 
of  England  maintain  any  action  against  the  London  Joint-stock 
Bank,  founded  upon  such  transactions,  under  either  of  the  states 
of  circumstances  above  supposed  ?  "  (a)     And  in  answer  to  this 

(a)  The  Lord  Chancellor,  in  proposing  this  fourth  question,  added  :  "  An- 
other question  also  which  might  he  raised,  and  upon  which  we  should  have 
the  opinion  of  the  learned  Judges,  is,  '  whether  what  has  taken  place  is  such 
a  violation  of  the  Acts  of  Parliament  as  would  suhject  the  parties  to  a  prose- 
cution, hy  way  of  indictment?  '  To  meet  those  points,  I  propose  to  subndi 
to  the  learned  Judges  a  fourth  question,  in  these  words  :  *  Could  the  Bank  of 
England  maintain  any  action  against  the  London  Joint-stock  Bank,  founded 
upon  such  transactions?  Or  would  any  of  the  parties  therein  he  liable  to  be 
personally  proceeded  against  by  way  of  indictment,  under  either  of  the  states 
of  circumstances  above  supposed? '  That  last  question,  which  applies  to  the 
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question,  we  are  of  opinion  that  an  action  might  be  maintained  in 
either  case.  It  has  already  been  observed,  in  answer  to 
your  Lordships'  first  question,  that  the  exclusive  *  privilege  *  546 
secured  to  the  Bank  of  England  by  Parliament  is  in  the 
nature  of  a  right  granted  to  them  by  contract  for  valuable  con- 
sideration. In  the  possession  of  such  right  they  are  entitled  to 
be  protected,  and  any  infringement  of  such  right  is  a  private 
injury  to  that  body,  for  which  they  are  enabled  to  seek  redress 
by  action  at  law.  Whether  the  right  so  granted  be  directly 
assailed  by  an  act  of  the  London  bank  in  its  own  name,  or 
through  the  medium  and  intervention  of  another  person  acting 
at  their  request  and  by  their  procurement  and  for  their  benefit, 
if  they  do  or  cause  to  be  done  in  eflFect  (though  under  cover  of 
doing  something  different)  that- which  is  forbidden  to  be  done 
by  the  Act  passed  for  •  the  purpose  of  securing  to  the  Bank  of 
England  the  rights  which  they  have  contracted  for,  such  banking 
company  is,  in  our  opinion,  liable  to  be  sued  in  an  action  on  the 
case  for  an  infringement  of  those  rights.  In  actions  for  the  in- 
fringement of  patent  rights,  it  is  of  constant  recurrence  that  the 
gravamen  is  laid,  not  as  a  direct  infringement,  but  as  something 
amounting  to  a  colourable  evasion  of  the  right  secured  to  the 
party;  and  we  think  that  the  acts  of  the  London  Joint-stock 
Bank  described  in  the  foregoing  questions  put  by  your  Lordships 
do  amount  to  an  infringement  of  the  rights  and  privileges  of  the 
Bank  of  England. 

The  Lord  Chancellor.  —  My  Lords,  the  magnitude  of  the 
interests  involved  in  the  appeal,  upon  which  the  Lord  Chief 
Justice  has  given  your  Lordships  the  benefit  of  the  unanimous 
opinions  of  the  learned  Judges,  is  such  that  I  cannot  regret  that 
we  have  had  their  opinions,  although  it  did  not  appear  to  me  on 
the  argument  that  any  difficulty  was  likely  to  arise,  which 
would  have  made  it  necessary  to  have  taken  *  the  opinions  *  547 
of  the  learned  Judges,  assuming^that  the  law,  as  laid  down 
in  the  case  of  Tfie  Bank  of  England  v.  Anderson^  is  good  law ; 
as  to  which  I  am  very  glad  to  find  that  the  Lord  Chief  Justice 
has  taken  the  opportunity  of  stating  the  opinion  of  the  learned 
Judges. 

There  really  can  be  no  doubt  as  to  the  proper  decision  of  the 

action  and  prosecution,  merely  states  the  same  proposition  in  two  ways  ;  it 
would  be  better  to  confine  the  last  question  to  the  liability  of  the  parties  to  an 
action  "  [and  so  coufined,  the  question  was  left  to  the  Judges]. 
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present  question ;  because  if  these  rights  do  belong  to  the  Bank 
of  England,  established  as  they  are  and  as  they  are  asserted  in 
the  case  of  The  Bank  of  England  v.  Anderson^  it  is  quite  impos* 
sible  that  those  rights  should  be  permitted  to  be  destroyed  by  the 
arrangement  which  was  resorted  to  in  the  present  case.  That 
appears  to  be  the  ground  upon  which  the  learned  Judges  have 
come  to  the  opinion  of  which  they  have  now  given  your  Lord- 
ships the  benefit.  It  is  an  opinion  I  entertained  from  the  com- 
mencement of  the  argument ;  and,  under  those  circumstances,  I 
move  your  Lordships  that  the  oi-der  of  the  Court  below  be 
affirmed,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  in  opinion  on  this  case 
with  my  noble  and  learned  friend ;  indeed,  I  must  say  that  I 
never  have  entertained  any  doubt  upon  this  case,  and  more 
especially  when  it  is  placed  upon  the  footing  on  which  it  is  here 
put,  that  of  adopting  the  case  of  The  Bank  of  England  v.  Anders 
%on^  and  applying  the  principle  there  laid  down  to  the  facts  of 
this  case ;  and  the  facts  in  this  case  do  not  appear  to  me  any 
more  than  to  my  noble  and  learned  friend,  or  the  learned  Judges, 
to  be  different. 

We  must  in  future  consider  that  The  Bank  of  England  v.  An- 
dersonj  though  originally  a  decision  of  only  one  Court,  has 
*  548  now  received  the  sanction  of  all  *  the  learned  Judges,  of 
whose  assistance  your  Lordships  had  the  benefit  in  this 
case ;  and  the  affirmance  of  the  judgment  in  this  case,  is  in  fact 
an  affirmance  of  the  judgment  in  The  Bank  of  England  v.  Ander- 
son; for  the  cases  stand  on  precisely  the  same  principle. 

It  was  ordered  that  the  appeal  be  dismissed,  and  the  order 
therein  complained  of  be  affirmed,  with  costs. 
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♦GODSON  AND  Othees  v.  HALL.  ♦649 

1840. 

S.  H.  Godson  and  Others Appellants. 

The  Rev.  George  Hall,  Clerk Respondent. 

Practice.     Costs. 

An  appeal  was  called  on  in  its  regular  course  ;  the  appellant's  counsel  were 
not  present,  but  he  appeared  in  person.  The  House  would  not  dismiss  the 
appeal,  but  allowed  it  to  stand  oyer,  and  ordered  the  appellant  to  pay  the 
costs  of  the  day.^ 

July  20. 

A  PBEYious  case  having  been  somewhat  suddenly  disposed  of, 
this  case  was  called  on :  no  counsel  appeared  for  the  appellants. 

Mr.  Boteler^  for  the  respondent,  submitted  that  the  appeal  must 
be  dismissed ;  and  as  the  appellants  had  put  the  respondent  to 
the  expense  of  appearing,  it  must  be  dismissed,  with  costs. 

The  Lord  Chancellor  at  first  intimated  an  intention  of  adopt* 
ing  that  course. 

Mr.  Godson,  for  himself  and  the  other  appellants,  submitted 
that  that  course  ought  not  to  be  pursued  here  on  account  of  the 
accidental  absence  of  counsel,  whom  he  had  instructed  in  the 
regular  manner,  and  who  had  been  in  the  House  during  a  part 
of  the  day,  but  had  gone  away  in  the  belief  that  the  preceding 
case  would  occupy  a  considerable  time.  He  was  himself  present 
to  support  his  appeal,  but  he  prayed  that  he  might  not  be  called 
on  to  do  so  in  the  absence  of  his  counsel,  but  that  time  might  be 
given. 

The  Lord  Chancellor.  —  The  appellant  must  pay  the  costs 
of  the  day ;  but  as  he  appears  himself  at  the  bar,  and  the  delay 
is^ot  attributable  to  his  fault,  I  think  that  in  justice  to  him  the 
case  ought  to  be  postponed,  (a)  The  respondent  wUl  be  at 
liberty  to  make  any  application  to  the  House  that  he  may  think 
fit. 

(a)  See  Fraser  v.  Gordon,  arUe^  Vol.  III.  p.  718,  and  the  cases  cited  in  the 
note. 

^  See  Murphy  v.  Conway,  9  CI.  &  Fin.  73. 
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*550        *  SIMPSON  V.  O'SULLIVAN  and  Others. 

1840. 

Robert  Simpson Appellant. 

James    O'Sullivan,    Honora    O'Sullivan,  and )  ^ 

JohnKeane.     . \  Re»pondent*. 

Life  Estate,    Mortgage^  Assignment  of.    Practice. 

By  a  settlement  made  on  the  marriage  of  A.,  certain  premises  were  assigned 
to  trustees  for  his  use  for  life,  and  power  was  also  given  to  him  **  to  raise 
by  deed,  mortgage,  or  any  other  writing,  a  sum  of  1000/.,  to  be  applied  to 
any  purpose  that  the  said  A.  should  please,  but  the  same  was  not  to  be 
raised  by  way  of  sale  of  the  said  lauds ; "  and  A/s  wife  had  a  jointure 
secured  on  these  premises.  A.  raised  the  1000/.  by  mortgage  of  the  settled 
premises,  and  afterwards  became  bankrupt.  His  assignee  sold  his  interest 
as  such  assignee  in  the  settled  premises  to  B.,  who  also,  purchased  the 
mortgage.     A.  afterwards  died. 

Held^  that  by  this  assignment  of  A.'s  estate  and  interest  in  the  premises,  B. 
became  entitled  to  hold  the  mortgage  as  a  first  charge  upon  the  estate,  as 
well  after  as  before  the  death  of  A.,  and  until,  by  payment  of  principal 
and  interest,  it  should  be  satisfied. 

The  Court  below  having  directed  an  inquiry  into  the  value  of  the  estate  at  the 
time  of  the  assignment,  and  the  amount  of  B.  's  interest  therein,  this  House 
reversed  the  order  directing  such  inquiry,  and,  without  making  any  order, 
remitted  the  case  with  the  declaration  of  what  were  the  nature  and  extent 
of  B.'s  rights,  leaving  it  to  the  Court  below  to  carry  that  declaration  into 
effect.^ 

July  20. 

In  January,  1808,  James  O'Sullivan  the  elder  was  possessed  of 
certain  lands  for  the  residue  of  a  term  of  999  years,  and  on  that 
day  executed  a  settlement  of  them  on  the  marriage  of  his  son, 
James  O'Sullivan  the  younger,  with  the  respondent,  Honora 
O'Sullivan.  The  trustees  of  the  settlement,  John  Keane  and 
William  Ferguson,  were  to  hold  the  premises  for  the  residue  of 
the  term  on  trust  for  James  O'Sullivan  the  younger  for  life,  and 
after  his  death  to  pay  lOOZ.  yearly  to  the  said  Honora  O'Sullivan 
duiing  her  natural  life  for  her  jointure,  and  subject  thereto,  to 
the  use  of  the  issue  male  of  the  said  James  and  Honora ;  and  for 
want  of  such  issue  male,  to  their  issue  female,  and  for  want 

^  As  to  the  authority  of  the  Court  to  make  a  declaration  of  the  rights  of 
parties,  and  the  practice,  see  3  Dan.  Ch.  Pr.  (4th  Am.  ed.)  2181,  2182  in  note; 
Birkenhead  Docks  v.  Laird,  4  De  G.,  M.  &  G.  732  ;  Baylies  v,  Fayson,  5 
Allen,  473. 
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of  issue  of  their  bodies,  to  the  said  J.  O'SuUivan  *  as  his  *  551 
absolute  property.     And  it  was  by  the  indenture  of  settle- 
ment agreed  that  the  said  James  O'Sullivan  should  be  at  liberty 
to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum  of  lOOOZ. 
to  be  applied  to  any  purpose  that  he  should  please,  in  case  the 
said  marriage  should  take  effect,  but  that  the  same  was  not  to  be 
raised  by  way  of  sale  of  the  said  lands,  tenements,  and  heredita- 
ments aforesaid. 
This  settlement  was  dx^ly  registered  in  1809. 
By  indenture  of  mortgage,  dated  24th  of  January,  1811,  and 
made  between  the  said  James  O'Sullivan  the  younger  of  the  one 
pari,  and  Quintin  Hamilton,  of  Liverpool,  of  the  other  part,  after 
reciting  the  said  indenture  of  the  25th  of  January,  1808,  and  in 
particular  the  provisions  thereof  whereby  it  was  stipulated  that 
the  said  sum  of  10002.  was  not  to  be  raised  by  sale  of  the  said 
lands  and  premises ;   and  also  reciting  that  J.  O'Sullivan,  on 
the  1st  of  January  then  last,  stodd  indebted  to  Quintin  Hamil- 
ton, and  the  house  trading  under  the  firm  of  Hamilton,  Crowden, 
&  Co.,  of  Liverpool,  merchants,  in  a  sum  of  loOOZ.  sterling,  for 
money  lent,  advanced  and  paid  by  Quintin  Hamilton  and  his 
house  for  the  use  of  James  O'SuUivan;  and  that,  in  order  to 
secure  the  principal  and  interest  then  due,  and  all  interest,  &c., 
thereafter  to  grow  due,  he,  the  said  J.  O'SuUivan,  had  agreed 
with  HamUton,  on  behalf  of  the  company,  to  assign  to  Hamilton 
the  premises  aforesaid,  and  all  his  estate,  &c.,  therein  by  virtue 
of  his  marriage  settlement  or  otherwise,  and  to  assign  and  appoint 
to  Hamilton,  as  a  further  and  collateral  security,  the  said  sum  of 
lOOOZ.,  which  he  had  power  to  raise  by  virtue  of  the  settlement, 
to  be  applied  in  part  payment  of  the  sum  of  1500Z.  and  the  in- 
terest, &c.,  and  also  to  pass  his  bond,  with  warrant  of  attor- 
ney for  confessing  judgment  thereon,  to  Hamilton,  *  in  the  *  552 
penal  sum  of  3000?.,  conditioned  for  the  payment  of  the 
1500Z.,  with  interest  at  6L  per  centum  per  annum,  by  way  of  fur- 
ther security :  —  It  was  by  the  indenture  witnessed,  that  in  pur- 
suance of  the  said  agreement,  and  to  carry  the  same  into  effect, 
James  O'SuUivan  did  grant  and  assign  to  Hamilton,  his  exec- 
utors, &c.,  the  said  premises,  subject  to  redemption,  &c. ;  and 
that  in  order  the  better  to  secure  the  payment  of  the  15002.,  and 
interest,  &c.,  J.  O'SuUivan,  by  virtue  of  the  power  and  author- 
ity by  the  said  settlement  in  him  vested,  did  grant,  charge,  &c., 
by  way  of  mortgage,  the  sum  of  10002.  to  Quintin  Hamilton,  his 
executors,   administrators,  and   assigns,  with  such   power   and 
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authority  to  him  and  them  to  raise  and  levy  the  same  as  were 
given  and  granted  to  James  O'Sullivan  by  the  said  settlement, 
or  in  any  other  manner  whatsoever;  and  when  so  raised  and 
levied,  to  apply  the  same  and  every  part  thereof  in  and  towards 
satisfaction  and  discharge  of  the  said  sum  of  15002.,  and  such 
interest,  &c.,  as  should  at  the  time  of  such  raising  and  levying 
thereof  be  due  and  owing,  but  subject  to  proviso  of  redemption. 
And  it  was  by  the  said  indenture  provided  and  declared,  that 
whensoev'er  and  as  soon  as  the  debt  of  1500/.,  and  interest,  &c., 
should  by  any  means  be  discharged,  then  the  said  deed  of  mort- 
gage, and  also  the  bond  and  warrant  therein  mentioned,  collateral 
therewith,  should  become  absolutely  void. 

On  the  1st  of  February,  1817,  a  commission  of  bankrupt  was 
awarded  and  issued  against  the  said  James  O'SuUivan,  and  he 
was  duly  declared  a  bankrupt ;  and  Henry  O'Sullivan,  of  Lim- 
erick, was  appointed  sole  assignee,  and  the  estate  and  effects  were 

duly  conveyed  to  him.  ' 
*558  On  the  11th  November,  1817,  Quintin  Hamilton  •pre- 
sented his  petition  to  the  Lord  Chancellor  of  Ireland  in 
the  matter  of  the  said  bankruptcy,  praying  an  account  of  the 
sum  due  to  him  on  the  foot  of  said  mortgage,  and  that  the  mort- 
gaged premises  might  be  forthwith  sold  before  the  commissioners, 
for  payment  thereof ;  and  praying  further  relief. 

In  this  petition  no  mention  was  made  of  the  fact  that  there 
was  issue  of  the  said  marriage,  by  reason  whereof  James  O'SuIli- 
van  had  only  a  life-interest  in  the  mortgaged  premises ;  nor  of 
the  proviso  which  declared  that  the  said  sum  of  10002.  should 
not  be  raised  by  sale  of  the  said  premises. 

On  the  21st  of  November,  1817,  the  Lord  Chancellor  made  an 
order  on  the  said  petition,  directing  the  commissioners  to  take 
the  account  prayed,  and  to  sell  the  mortgaged  premises ;  and 
also  directing  that  all  proper  parties  should  join  in  executing  a 
conveyance  or  conveyances  thereof  to  the  purchaser  or  pur- 
chasers, and  that  the  petitioner  should  be  paid  out  of  the  prod- 
uce of  such  sale,  in  the  first  instance,  such  sum  or  sums  of 
money  as  should  appear  to  be  due  to  him,  together  with  the 
costs  of  that  application  and  all  future  costs  touching  the 
same. 

The  commissioners  having,  in  obedience  to  the  order,  taken 

the  account  directed,  found  that  there  was  due  to  Hamilton, 

on  the  foot  of  his  mortgage,  for  principal  and  interest,  a  sum 

of  7961.  168.  Sd.,  up  to  and  for  the  31st  day  of  December,  1816 ; 
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and  the  mortgaged  premises  having  been  set  up  on  the  27th  of 
April,  1818,  for  sale  by  public  auction,  at  the  Royal  Exchange, 
in  the  city  of  Dublin,  the  appellant  (who  was  himself  a  partner 
in  the  house  of  Robert  Hamilton  &  Company,  who  were  the 
solicitors  of  Quintin  Hamilton,  the  mortgagee,  and  who,  as  such 
solicitors,  procured  the  order  to  sell  the  said  lands  in  the 
bankruptcy  matter)  *  bid  a  sum  of  850Z.  for  the  same,  and  *  554 
was  declared  the  purchaser  thereof  at  that  price. 

The  rental  of  the  premises  was  at  that  time  2632.  IBs*  Irish 
currency.  On  the  7th  of  October,  1818,  an  assignment  to  the 
appellant,  as  purchaser,  was  duly  executed  by  Henry  0*Sullivan 
and  Quintin  Hamilton,  according  to  their  respective  interests. 

The  appellant,  shortly  after  the  execution  of  the  said  deed  of 
the  7th  of  October,  1818,  entered  into  possession  or  receipt  of 
the  rents  of  the  premises  thereby  assigned  to  him,  and  has  ever 
since  continued  in  such  possession  or  receipt. 

In  August,  1836,  James  O'Sullivan  died,  leaving  his  eldest 
son,  the  respondent,  who  claims  to  be  entitled  to  the  premises 
under  the  marriage  settlement  of  his  father,  and  insists  that  the 
appellant's  interest  as  assignee  of  the  life-estate  of  James  O'Sul- 
livan  determined  on  his  death ;  and  that  such  sum,  if  any,  as  he 
was  entitled  to,  in  respect  of  the  said  charge  or  sum  of  10007., 
has  been  paid  off  by  perception  of  the  rents,  and  profits  of  the 
said  premises,  and  that  the  appellant  was  bound  to  have  applied 
the  said  rents  and  profits  for  that  purpose. 

The  respondent,  James  O'Sullivan,  brought  an  ejectment  in 
Hilary  term,  1837 ;  and  in  February,  1837,  the  appellant  filed 
his  bill  in  the  Court  of  Chancery  in  Ireland,  in  which  he  alleged 
that  the  proviso  for  redemption  in  the  indenture  of  mortgage  of 
the  24th  January,  1811,  contained,  and  all  equity  arising  there- 
under, had  been  for  ever  barred  and  foreclosed  by  the  several 
proceedings  had  in  the  matter  of  the  bankruptcy,  and  that  aU 
right,  &c.,  to  such  proviso  and  equity  of  redemption,  if  any, 
became  vested  in  Henry  O 'Sullivan,  as  assignee,  and  was  by 
him  legally  and  properly  assigned  to  the  appellant  by  the 
•  indenture  of  the  7th  October,  1818,  and  that  the  appel-  *  555 
lant  was  then  entitled  to  have  any  estate  which  might  be 
outstanding  in  the  trustees,  or  in  the  respondent,  James  O 'Sul- 
livan, absolutely  assigned  to  him ;  or  that  the  appellant  was 
entitled  to  the  sum  of  10002.,  and  interest  at  6L  per  cent  thereon 
since  the  time  of  the  death  of  James  O'Sullivan ;  and  that  the 
same  was  a  good,  valid,  and  subsisting  charge  affecting  the  prem- 
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*  558       *  Mr.  Knight  Bruce  and  Mr.  Wakefield^  for  the  respon- 

dents. —  It  may  be  doubtful  here  whether  the  proceedings 
are  not  altogether  void  for  want  of  parties,  and  whether  the 
Court  can  proceed  in  the  absence  of  the  assignee.  The  question 
here  is,  what  is  the  meaning  of  this  power.  It  may  be  to  give 
the  bankrupt  power  to  raise  money  to  the  amount  of  lOOOL, 
making  the  estate  liable  to  the  payment  of  it.  That  would  be  to 
make  the  estate  a  surety  for  the  loan :  but  the  estate  was  in  the 
first  instance  to  be  liable  to  the  widow's  claim  for  jointure.  The 
object  of  the  jointure  was  to  bar  the  widow's  claim  to  dower; 
but  it  was  also  to  secure  to  the  widow  for  life  a  provision  that 
was  to  become  payable  instantly  on  the  death  of  the  husband. 
To  give  the  charge  the  effect  now  contended  for,  would  be  to 
defeat  this  object.  There  cannot  be  a  sale  of  the  premises  under 
any  circumstances ;  first,  because  it  is  expressly  forbidden  in  the 
creation  of  the  power  itself,  and  next,  because  it  would  defeat 
the^widow's  right  to  jointure,  which  it  was  a  primary  object  to 
preserve.  The  appointee  of  the  lOOOi.  would  of  course  have  a 
right  to  the  interest ;  but  the  manifest  intention  of  the  parties 
was,  that  the  right  to  the  jointure  should  precede  any  payment 
to  be  made  under  the  power  creating  the  charge  of  10002.  Under 
all  the  circumstances,  it  is  clear  that  the  appellant  is  only  in  the 
situation  of  a  mortgagee  in  possession.  From  the  time  of  the 
death  of  the  tenant  for  life  the  decree  would  simply  be  against 
the  tenant  in  tail  for  the  payment  of  the  interest ;  but  the  terms 
of  the  power  to  create  the  mortgage  not  giving  the  power  to  sell 
in  order  to  satisfy  the  mortgage,  the  mortgagee  or  his  assignee 
can  only  be  entitled  to  payment  out  of  the  rents  of  the  estate, 

but  cannot  take  the  estate  itself ;  and  such  payment  itself 

*  659   must  be  made  *  after,  and  be  held  dependent  upon,  the 

superior  claim  of  the  jointure. 

Lord  Chancellor.  —  My  Lords,  I  do  not  feel  that  it  is  neces- 
sary to  call  upon  the  learned  counsel  for  the  appellant  to  reply- 
I  think  as  the  matter  now  stands  there  is  an  end  of  this  inquiry. 
It  is  clear  that  the  respondents  in  this  case  can  have  nothing  to 
do  with  any  question  which  they  imagine  may  be  raised  as  to  the 
price  paid  as  between  the  vendor  and  the  person  who  has  pur- 
chased this  property.  There  was  an  assignment  in  1818  of  a 
reversionary  interest  which  did  not  fall  into  possession  till  1836. 
The  tenant  for  life  of  the  property  in  question  had  the  power  of 
raising  10007.  chargeable  upon  it.  He  did  so ;  and  though  he 
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was  bound  to  keep  down  the  interest,  yet  the  debt  was  a  charge 
on  the  estate.    The  tenant  for  life  became  bankrupt,  and  the 
party  now  plaintiff  claims  from  the  assignees  of  that  bankrupt 
all  the  interest  which  they  acquired  under  the  bankruptcy,  as 
well  as  the  reversionary  interest  of  the  bankrupt  himself ;  and 
from  the  person  who  was  then  in  possession  the  benefit  of  that 
mortgage  of  10002.,  as  he  had  in  fact  bought  the  interests  of  both 
the  parties  ;  he  therefore  became  entitled  by  his  purchase  to  the 
estate  for  life  of   the  bankrupt,  and  to  whatever  interest  the 
bankrupt  had  created  under  this  charge  of  lOOOZ.  to  be  enjoyed 
by  any  body  who  had  made  it  the  subject  of  purchase,  and  which 
enjoyment  he  had  a  right  to  enforce  against  any  subsequent 
change.     Whether  he  gave  too  little  or  whether  he  gave  too  much 
for  the  purchase  of  that  lOOOZ.  is  a  matter  of  perfect  indifference 
to  the  respondents,  the  parties  who  now  represent  the  inherit- 
ance.    They  are  not  persons  who  can  be  prejudiced  by  the 
purchaser  having  given  an  inadequate  sum  for  it,  or  *  pur-   *  560 
chased  it  under  circumstances  which  would  entitle  a  party 
really  interested  in  that  question  to  set  it  aside.     The  respon- 
dents have  no  right  to  come  before  the  Court  for  any  such  pur- 
pose, and  why  should  they  ?    Nor  is  it  necessary  that  the  assignee 
of  the  bankrupt  should  be  a  party  to  that  suit.     What  does  it 
signify  whether  the  assignee  of  the  bankrupt  has  any  thing  to 
say  against  that  transaction  as  a  sale  for  less  than  the  proper 
Yshie  ?    So  long  as  it  remains  unimpeached  on  any  other  ground, 
the  plaintiff  is  entitled  to  all  the  advantages  which  can  be  denied 
from  that  purchase.     It  is  as  if  a  party  had  purchased  the  right 
of  a  ground  landlord,  where  it  is  clear  that  the  tenant  under  him 
could  not  say,  ^'  you  bought  the  farm  or  the  estate  at  too  low  a 
price,  and  therefore  I  will  not  pay  you  the  quit-rent."     That 
really  is  the  situation  of  these  parties ;  and  therefore  the  appel- 
lant having  become  entitled  to  whatever  belonged  to  the  tenant 
for  life,  whether  incidentally  or  otherwise,  there  cannot  be  a 
question  that  he  is  entitled  to  recover  it  in  respect  of  this  pur- 
chase. ^ 
It  remains,  therefore,  to  be  considered  what  title  the  appellant 
acquired  to  that  lOOOZ.     The  settlement  certainly  is  very  inartifi- 
cially  framed,  but  I  cannot  conceive  that  there  can  be  a  doubt  as 
to  his  having  acquired  an  interest  in  that  lOOOZ.,  the  power  of 
creating  which  was  under  the  settlement  incident  to  the  tenant 
for  life,  as  appears  from  passages  to  be  found  in  different  parts  of 
the  deed.     It  is  incident  to  the  tenant  for  Hfe,  because  it  was  a 
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power  to  be  executed  by  the  tenant  for  life ;  he  was  tenant  for 
life  with  the  power  of  raising  by  mortgage  the  sum  of  lOOOL  out 
of  the  estate,  and  I  do  not  see  any  ground  on  which  it  can  be 
said  that  this  was  intended  to  be  a  restricted  power,  as  the  pro- 
vision is  that  he  shall  be  at  liberty  to  raise  by  deed,  mort- 

*  561   gage,  or  by  any  other  writing,  the  sum  *  of  lOOOZ.  to  be 

applied  to  any  purposes  he  shall  please.  This  power  to 
raise  by  mortgage  lOOOZ.  to  be  applied  to  Any  purposes  he  might 
please,  was  in  addition  to  the  value  of  the  life-estate  he  acquired. 
The  jointure  of  course  would  come  into  operation  only  after  the 
expiration  of  the  life-estate.  It  is  not  to  be  supposed  to  have 
been  intended  that  if  he  raised  the  lOOOi.  the  mortgagee  was  to 
be  deprived  of  his  interest,  though  the  estate  produced  enough 
to  raise  that  interest  and  also  the  lOOOZ.  It  is  not  consistent 
with  the  practice  of  your  Lordships'  House  to  declare  so  much 
as  to  give  an  opinion  beyond  the  immediate  question  under  dis- 
cussion and  necessary  to  be  decided;  but  as  the  question  has 
been  somewhat  raised,  I  will  say  that  I  do  not  feel  any  doubt 
that  that  lOOOZ.  when  raised  was  to  be  a  charge  upon  the  estate 
from  the  period  when  it  was  raised,  the  interest  to  be  paid  by  the 
tenant  for  life,  and  the  party  who  lent  the  money  to  be  the  first 
person  who  had  a  charge  upon  the  estate  after  the  expiration  of 
the  tenancy  for  life. 

My  Lords,  the  Court  below,  under  some  misapprehension  prob- 
ably of  the  relative  situation  of  these  parties  and  their  respec- 
tive rights,  has  declined  to  make  a  decree  for  raising  that  1000?. 
from  the  produce  of  the  estate,  and  has  directed  an  inquiry  and 
report  as  to  "  what  was  the  annual  value  of  the  lands,  tenements, 
and  hereditaments  comprised  in  and  conveyed  to  the  appellant 
by  the  deed  of  assignment  dated  7th  October,  1818,  at  the  time 
of  the  sale  thereof  to  the  appellant,  and  what  was  the  value  at 
such  time  of  the  life-interest  of  the  said  James  O'SuUivan,  the 
bankrupt,  therein  at  the  time  of  such  sale,  having  regard  to 
the  situation  thereof  at  that  time  with  respect  to  the  deeds  of  the 
25th  day  of  January,  1808."  Now,  it  is  obvious  that  thV  effect 
of  that  direction  is  erroneous }  it  has  no  reference  to  what 

*  662   it  is  to  be  adjudicated  between  the  plaintiff  and  •  the  de- 

fendant ;  and  w^hatever  may  be  the  result  of  that  inquiry, 
whatever  the  Court  may  do  upon  it,  it  leaves  the  question  between 
the  plaintiff  and  the  defendant  where  it  was.  That  must  have 
arisen  from  some  misapprehension  as  to  the  situation  in  which 
those  parties  stood  with  regard  to  each  other.  It  is  clear,  there- 
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fore,  that  that  decree  must  be  reversed.  Your  Lordships  have 
before  you  a  case  in  which  the  Court  below,  from  a  misappre- 
hension of  the  course  to  be  pursued,  has  directed  an  inquiry 
which  does  not  touch  any  questions  existing  between  the  parties. 
It  is  the  duty  of  this  House,  therefore,  to  remove  that  impedi- 
ment by  an  assertion  of  the  plaintiff 's  rights ;  and  I  apprehend 
that  your  Lordships,  seeing  that  no  decree  has  been  made  by  the 
Court  such  as  ought  to  have  been  made,  that  the  real  question 
has  not  been  entertained,  will  think  that  the  proper  course  will 
be  to  declare  the  right,  and  then  to  leave  the  mode  in  which  that 
right  is  to  be  enforced  to  the  judgment  of  the  Court  below.  I 
apprehend  the  order  of  this  House,  consistently  with  the  practice, 
will  be  to  reverse  the  decree  below,  and  to  declare  that  the  plain- 
tiff is  entitled,  by  virtue  of  the  assignment  of  the  7th  of  October, 
1818,  to  the  benefit  of  the  charge  created  by  the  deed  of  the 
24th  of  January,  1811 ;  and  with  this  declaration  remit  the  cause, 
leaving  to  the  Court  below  to  make  such  decree  as  may  be  just 
and  consistent  with  that  declaration.  That  declaration  will  estab- 
lish the  plaintiff's  title  to  the  charge  ;  the  mode  in  which  it  is  to 
be  raised,  and  the  detail,  will  remain  to  be  considered  by  the 
Court  below,  having  the  benefit  of  your  Lordships'  declaration 
as  to  the  plaintiff's  right,  and  leaving  the  question  open  as  to 
other  matters.  I  do  not  know  very  well  how  that  question  with 
regard  to  the  jointure  could  be  declared ;  at  the  same  time  I  have 
not  much  doubt  about  it.  It  is  raised  in  the  pleadings,  I 
think,  by  *  the  answer.  Perhaps  it  might  save  the  possi-  *  663 
bility  of  another  appeal  to  declare  the  title,  but  there  is  a 
difficulty  in  doing  it. 

Mr,  Knight  Bruce  suggested  that  there  should  be  some  words 
of  exclusion  to  show  what  their  Lordships  considered  the  party 
really  entitled  to,  and  to  mark  their  opinion  that  he  was  only  enti- 
tled to  interest  from  the  time  of  the  death.  He  also  suggested, 
that  if  the  words  were  "  became  entitled,"  instead  of  "  is  entitled," 
it  might  more  clearly  mark  their  Lordships'  opinion,  because  the 
rents  he  had  received,  or  which  without  his  wilful  default  might 
bave  been  received,  since  the  time  of  the  death,  might  by  possi- 
bihty  absorb  the  charge  altogether. 

Lord  Chancellor.  —  That  is  a  subject  which  can  be  disposed 
of  only  on  a  regular  hearing,  which  has  never  been  had.  I  appre- 
hend th^  rule  of  the  House  to  be  this :  that  where  the  Court 
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below  has  miscarried,  the  House  of  course  reverses  what  is  done, 
and  makes  a  sufficient  declaration  to  prevent  that  error  being 
again  committed,  but  does  not  interfere  further.  I  apprehend 
the  declaration  I  have  stated,  with  the  words  ^^  became  entitled,'* 
instead  of  *'  is  entitled,"  will  be  sufficient  to  meet  the  case.  I 
therefore  move  your  Lordships  to  reverse  the  decree,  and  declare 
that  the  plaintiff  became  entitled,  by  virtue  of  the  assignment  of 
the  7th  of  October,  1818,  to  the  sum  of  lOOOZ.,  under  the  deed  of 
24th  January,  1811,  in  addition  to  the  life-interest  of  the  bank- 
rupt,  James  O'Sullivan ;  and  with  this  declaration,  to  remit  the 
case  to  the  Court  below. 

Ordered  and  declared  accordingly. 


*564  THOMSON  v.  MITCHELL. 

1S40. 

John  Thomson,  Clerk  to  the  General  Commis-  )    . 

sioners  of  Police  in  Edinburgh J     ^^ 

James  Mitcheu^ Eespondent, 

Public  Officers.    Practice,     Costa. 

The  Edinburgh  Police  Act,  2  Will.  4,  c.  87,  does  not  make  the  commissionerB 
responsible,  through  their  collector,  for  the  misconduct  of  one  of  the  police 
constables.^ 

Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed  against,  and  over- 
ruled in  the  Court  of  Session,  but  the  decree  of  that  Court  was  afterwards 
reversed  in  this  House,  the  House  gave  the  appellant  the  costs  incurred  by 
him  injthe  Courtjof  Session. 

July  27,  28. 

This  was  an  appeal  against  a  decree  -of  the  Court  of  Session, 
reversing  in  part  an*  interlocutor  of  Lord  FuLLERTON/in  an  action 
in  which  the  present  respondent  was  pursuer,  and  the  present 
appellant,  Mr.  James  Stuart,  and  Eric  Mackay,  were  defenders. 
The  facts  of  the  case  were  these :  On  the  night  of  the  30th  of 
November,  1886,  Mitchell,  accompanied  by  his  wife,  and  a  friend 

*  See  the  notes  to  Duncan  v.  Fin<llat»«  6  CI.  &  Fin.  804. 
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named  Hendeison,  were  going  along  North  St.  Andrew  Street,  in 
Edinburgh,  when,  as  he  stated,  he  fell  by  accident  from  the  slip- 
pery state  6i  the  streets.  Eric  Mackay,  one  of  the  night-watch, 
came  up  and  accused  the  whole  party  with  being  drunk  and  dis? 
orderly.  A  contention  arose  upon  this,  and  Mackay  having  called 
others  of  the  night-watch  to  his  assistance,  Mitchell  and  his  wife, 
and  Henderson,  were  all  taken  into  custody.  In  going  to  the 
place  of  detention,  MitchelFs  leg  was  hurt,  — ^as  he  alleged,  in 
consequence  of  a  blow  given  by  Mackay's  baton ;  but  as  Mackay 
alleged,  in  consequence  of  his  falling  to  the  ground  through  his 
drunken  and  excited  state.  Mitchell  was  taken  to  the  infirm- 
ary, and  was  found  to  be  permanently  injured  in  the  knee- 
joint.  *  He  afterwards  instituted  a  suit  against  the  present  *  565 
appellant,  clerk  to  the  commissioners,  James  Stuart,  super- 
intendent of  the  Edinburgh  police,  and  against  Mackay,  the 
watchman,  by  whom  he  allied  the  assault  to  have  been  com- 
mitted. He  founded  his  suit  on  the  Edinburgh  Police  Act,  2 
Will.  4,  c.  87,  §  18.  (a)  The  three  defenders  pleaded  separately. 
Mr.  Thomson  pleaded,  1st,  that  the  action  was  not  sustainable 
against  him  as  representing  the  commissioners,  inasmuch  as  the 
act  complained  of  was  not  alleged  to  have  been  done  or  ordered 
by  them ;  2d,  that  they  were  not  liable  for  the  acts  of  the  inferior 

(a)  By  which  it  is  enacted,  ''that  the  said  general  commissioners  may 
sue  or  be  sued  for  any  thing  done  or  ordered  by  them  in  virtue  of  this  Act, 
and  for  recovery  of  the  penalties  or  forfeitures  before  mentioned,  in  the  name 
of  their  clerk,  collector,  or  treasurer,  for  the  time  being.''    By  the  statute  in 
question,  the  commissioners  are  authorized  to  assess  the  inhabitants,  and 
apply  the  moneys  raised  for  the  purposes  of  the  statutes  ;  to  appoint  treas- 
urers, clerks,  and  surveyors,  being  the  officers  employed  in  the  financial  de- 
partment of  the  establishment ;  to  fix  generally  the  number  of  officers  to  be 
employed  in  every  department ;  to  make  regulations  relative  to  the  lighting, 
cleaning,  and  watching  of  the  streets  of  the  city,  and  for  abating  nuisances, 
and  removing  obstructions  on  the  same,  by  enacting  and  enforcing  penalties. 
They  have  also  the  privilege  of  suing  and  being  sued,  in  name  of  their  clerk, 
for  any  thing  done  or  ordered  by  them  in  the  exercise  of  these  powers,  or 
performance  of  these  duties.     The  appointment  and  dismissal  of  the  officers 
of  the  police  are  regulated  by  the  3  Geo.  4,  c.  78.     The  judge  of  police  is 
nominated  by 'Statute,  the  superintendent  is  appointed  by  the  lord  provost  of 
the  city  and  sheriff-depute  of  the  county  of  Edinburgh,  or,  in  the.  event  of 
th^r  not  agreeing  as  to  a  fit  person,  by  the  Lord  Advocate  for  the  time  being. 
The  lord  provost  and  sheriff  have  full  power  at  all  times  to  remove  the  super- 
intendent at  their  pleasure.     The  superintendent  has  the  absolute  power  of 
appointing  and  removing  at  will  the  watchmen  and  other  officers  of  the  depart- 
ment acting  under  his  orders  ;  so  that  (§  65)  in  as  far  as  possible  he  may  be 
made  answerable  for  the  conduct  of  these  parties. 
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The  present  decree  is  therefore  not  warranted  either  by  the  pre- 
cedents of  the  Court  below,  or  by  the  high  authority  of  this  House. 

No  counsel  appeared  on  the  part  of  the  respondent. 

The  Lord  Chancellor.  — Your  Lordships  have  not  had 

*  569    the  advantage  of  hearing  counsel  in  support  of  the  *  deci- 

sion of  the  Court  below.  I  confess  that  at  present  I  do 
not  well  see  how  that  decision  is  to  be  maintained,  nor  how  this 
case  is  to  be  distinguished  from  that  of  Duncan  v.  Findlater. 
But  not  having  had  the  advantage  of  hearing  counsel  in  sup- 
port of  the  decree  appealed  against,  I  should  wish,  before  advis- 
ing your  Lordships  on  this  appeal,  to  look  into  the  case,  and  to 
examine  the  arguments  and  the  decision  in  the  case  that  has  been 
cited. 

Judgment  postponed. 

July  28. 

The  Lord  Chancellor.  —  My  Lords,  in  this  cause,  which  was 
heard  before  your  Lordships  yesterday,  I  have  taken  an  oppor- 
timity  of  looking  into  the  case,  and  also  of  referring  to  the  report 
of  the  decision  of  this  House  in  the  case  of  Duncan  v.  Findlater^ 
and  it  certainly  does  appear  that  the  principle  established  by  that 
decision  applies  in  all  respects  to  the  present  question.  But  there 
are  in  this  case  circumstances  arising  out  of  the  provisions  of  the 
Police  Acts  which  make  it  still  more  clear  that  the  judgment  of 
the  Court  below  ought  to  be  reversed.  It  appears,  in  the  first 
place,  that  the  watchman  who  actually  committed  the  alleged 
injury  was  not  appointed  by  the  commissioners,  against  whose 
clerk  the  action  is  brought.  Their  duty  certainly  is  to  provide 
funds,  but  the  individual  who  committed  the  injury  was  not  in 
any  sense  their  agent.  There  is  also  a  difficulty  arising  from  the 
18th  section  of  the  Act,  which  provides  that  they  shall  only  be 
sued  in  name  of  their  clerk,  unless  in  respect  of  some  act  done  or 
ordered  by  them.  These  are  the  circumstances  which  distinguish 
this  case,  even  if  the  judgment  below  were  not  met  by  the 

♦  570   judgment  in  Duncan  v.  Mndlater.    I  find  that  the  *  cir- 

cumstance of  this  case  having  been  heard  ex  parte^  is  not 

attributable,  as  was  stated  from  the  bar,  to  that  judgment  of  this 

House  last  session ;  for  I  find,  in  the  observations  I  made  to  this 

House  on  that  occasion,  that  I  had  my  attention  drawn  to  the 
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dependence  of  the  present  case,  and  being  informed  that  this  case 
would  raise  the  same  question,  I  inquired  how  that  matter  stood, 
thinking  it  probable  that  the  House  might  feel  it  right  to  have 
this  case  heard  before  deciding  Duncan  v.  Findlater ;  but  I  then 
found  that  the  present  case  had  been  set  down  ex  parte^  and 
therefore  it  was  not  to  be  expected  the  House  would  derive  much 
information  from  the  discussion  of  it.  It  was  set  down  ex  parte^ 
therefore,  before  the  parties  were  aware  what  course  the  House 
would  adopt  in  the  case  of  Ihincan  y.  Findlater,  I  have  much 
satisfaction  in  finding  that  the  decision  this  House  has  come  to 
has  the  sanction  of  Lord  Moncbieff,  who  expressed  a  similar 
opinion  to  that  entertained  in  this  House  at  a  period  before' the 
question  was  first  discussed  at  your  Lordships'  bar ;  for  I  find 
that  in  January,  1836,  Lord  Moncrieff,  in  the  case  of  the  com- 
missioners of  police,  at  the  suit  of  Smith,  founded  on  by  the 
appellant,  pronounced  a  decree  consistent  with  the  principle 
adopted  by  your  Lordships  in  Duncan  v.  Findlater;  and  in  this 
case  itself  Lord  Fullebton  expressed  a  similar  opinion.  There 
was  not,  therefore,  that  unanimity  among  the  Judges  in  the  Court 
of  Session  which  might  seem  to  exist  when  the  case  was  disposed 
of  by  the  Inner  House ;  for  we  have  the  authority  of  those  two 
learned  Judges  who,  at  periods  before  this  question  was  discussed 
in  this  House,  had  expressed  opinions  contrary  to  that  of  the 
Inner  House,  and  in  conformity  with  the  principle  ultimately 
sanctioned  in  this  House.  I  shall  therefore  advise  your 
*  Lordships  to  reverse  the  judgment  of  the  Court  of  *  571 
Session. 

Decree  reversed. 

17^  Attorney' O-eneral.  —  The  Inner  House  reserved  the  ques- 
tion of  costs.  The  appellants  do  not  ask  for  the  costs  of  the 
appeal,  but  they  are  at  least  entitled  to  the  costs  of  the  appeal 
from  the  Lord  Ordinary  to  the  Inner  House,  wherein  they  were 
supporting  a  judgment  which  this  House  has  now  declared  to  be 
correct. 

The  Lord  Chancellor. — This  House  ought  now  to  make  such 
an  order  as  the  Inner  House  would  have  made  had  its  decision 
been  well  founded  in  principle. 

It  was  ordered  and  adjudged,  ^^  That  the  interlocutor  aj^aled 
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from  be  reversed ;  and  that  the  said  James  Mitchell  do  pay  to 
the  said  John  Thomson,  or  to  the  clerk  for  the  time  being  of  the 
general  commissioners  of  police  for  the  city  of  Edinburgh,  all  the 
costs  incurred  in  the  Court  of  Session,  as  well  before  the  Lord 
Ordinary  as  before  the  Inner  House,  by  the  said  John  Thomson, 
as  representing  the  said  commissioners  of  police,  in  defending  the 
said  action.  And  that,  with  this  order,  the  cau^e  be  remitted." 
— LordB*  Journah  for  1840,  p,  561. 


•572         GWYNNE  v.  BURNELL  and  Another. 

1839. 

Lawrence  Gwtnne Plaintiff  in  Error. 

John  Burnell  and  Joseph  Mbrceron     .     Befeiidants  in  Error. 

Bond.    Land-taoR  Collector.     Surety.    Pleading.    Practice. 

Th«  bond  given  by  a  collector  and  his  sureties  to  the  commissioners  of  land 
and  assessed  taxes  under  the  43  Geo.  3,  c.  99,  is  broken  if  the  taxes  col- 
lected in  any  one  year  are  not  duly  paid  up  by  the  collector  to  the  account 
of  that  year. 

The  breach  of  the  condition  of  the  bond  is  equally  complete,  and  the  sureties 
are  equally  liable,  though  all  the  moneys  collected  in  the  year  for  which 
they  are  sureties  should  be  in  fact  paid  in,  if  any  part  of  them  should  be 
appropriated  by  the  collector,  and  received  by  the  commissioners,  in  satis- 
faction of  the  arrears  of  a  former  year. 

Such  appropriation  of  part  of  the  moneys  of  one  year  to  the  payment  of  the 
arrears  of  a  former  year,  will  not  prevent  the  commissioners  from  main- 
taining an  action  on  the  bond  against  the  sureties  for  the  year  in  which 
the  money  collected  has  been  so  misappropriated.^ 


'  In  Bruce  v.  United  States,  17  How.  (U.  S.)  437,  it  appeared  that  Bruce 
had  received  money  under  two  successive  commissions,  and  his  coplaintifEs  (in 
error)  were  his  sureties  in  the  bond  given  under  the  second  conunission.  It 
was  held,  that  if  a  balance  which  he  had  received  under  his  first  commission 
remained  in  his  hands,  it  was  so  much  money  in  his  hands  to  be  disbursed  and 
applied  under  his  second  appointment ;  and  that,  if  it  was  not  invested  or 
misapplied  during  his  first  official  term,  but  still  remained  in  his  hands  to  be 
applied  according  to  his  official  duty,  the  sureties  on  his  first  bond  would  not 
be  liable  for  it,  because  there  would  have  been  no  default  during  his  first  term 
of  office.  The  sureties  in  the  second  bond  were  held  liable,  on  the  ground 
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The  commissioTieTs  may  come  upon  the  sureties  after  they  have  sold  the  lands 
and  goods  of  the  collector,  but  the  seizure  and  sale  of  his  lands  and  goods 
is  a  condition  precedent  to  their  right  of  action  against  the  sureties,  and 
they  are  not  entitled  to  require  notice  of  such  lands  and  goods  in  order  to 
perform  the  condition. 

The  plea  of  the  defendant  (a  surety  in  the  bond)  averred  that  the  collector 
had  lands  and  goods,  of  which  the  commissioners  had  notice,  and  that  they 
did  not  seize  and  sell.  The  replication  was,  that  the  collector  had  no 
property  subject  to  seizure  and  sale,  of  which  the  commissioners  had  no- 
tice; the  rejoinder  was,  that  the  collector  had  lands  and  goods  which  might 
have  been  seized  and  sold,  but  were  not  modo  et  forma,  as  alleged  by  the 
plainiifb,  concluding  to  the  country.  The  rejoinder  did  not  say  any  thing 
of  notice.  The  verdict  was,  that  the  collector  had  lands  and  goods  which 
might  have  been  seized  and  sold,  but  that  the  commissioners  had  no  notice 
of  the  collector's  lands,  but  had  reasonable  grounds  for  believing  that  he 
had  goods. 

Held,  that  there  could  be  no  judgment  for  the  defendant  on  these  pleadings, 
nor  any  judgment  for  the  plaintifEs,  non  obstante  veredicto,  but  only  a  venire 
de  novo. 

The  Court  below,  in  which  an  action  is  brought,  may  award  a  repleader  ;  but 

a  Court  of  Error  cannot  award  it. 

• 

June  27,  1837.    July  28,  1840. 

The  defendants  in  error,  together  with  one  Collins  (since 
deceased),  were  the  obligees  in  a  joint  and  *  several  bond  *  573 
given  to  them  as  commissioners  of  land  and  assessed  taxes 
for  the  Tower  division,  in  the  county  of  Middlesex,  by  the  plain- 
tiff in  error,  one  of  the  sureties  of  Richard  Bigg,  a  collector  of  the 
assessed  taxes  for  the  parish  of  St.  Matthew,  Bethnal  Green,  for 
one  year,  ending  the  5th  day  of  April,  1829.  They  brought  their 
action  in  the  Court  of  Common  Pleas  at  Westminster,  to  recover 
of  the  defendant  (now  the  plaintiff  in  error)  the  sum  of  6992. 
8«.  2d,j  being  moneys  received  by  Bigg  as  such  collector,  and  not 
paid  or  accounted  for  by  him  pursuant  to  the  Acts  of  Parliament 
relating  to  those  duties. 

The  following  pleas  were  put  on  the  record :  — 

First.  —  Nan  est  factum^  on  which  issue  was  joined. 

Second.  —  Performance  on  the  part  of  Bigg,  the  collector. 
To  this  plea  the  plaintiffs,  in  their  replication,  assigned  several 
breaches,  the  third  of  which  was,  that  Bigg  had  not  duly  paid 
over  to  the  Receiver-General  the  moneys  received  by  him  as 
collector  of  the  assessed  taxes,  in  respect  of  the  rates  and  assess- 
that  the  misfeasance  happened  during  the  second  term,  and  not  during  the 
first.  See  Rochester  v.  Randall,  105  Mass.  295  ;  Myers  o.  United  States,  1 
McLean,  493  ;  Farrar  v.  United  States,  5  Peters  (U.  S.),  373. 
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ments  mentioned  in  the  condition ;  viz.,  for  the  year  1828,  ending 
the  5th  day  of  April,  1829.  On  this  an  issue  was  taken  by  the 
defendant  in  his  rejoinder. 

Third.  —  That  the  bond  was  obtained  by  a  fraudulent  repre- 
sentation by  the  plaintiffs,  or  others  in  collusion  with  them,  that 
Bigg  had  well  and  faithfully  collected  all  sums  of  money  which 
he  under  and  on  account  of  former  appointments  was  authorized 
and  required  to  collect,  and  had  well  and  truly  paid  and  accounted 
for  the  same ;  whereas  said  Bigg  was  indebted  in  a  large  sum  of 
money  for  moneys  received  by  him  under  former  appointments, 
and  had  not  paid  or  accounted  for  the  same,  by  which  false 

*  574    representation  *  the  defendant  was  induced  to  execute  the 

bond. 

The  fourth  plea  imputed  fraud  generally.     Issues  were  taken 
on  the  third  and  fourth  pleas. 

The  fifth  plea  alleged  that  Bigg,  previous  to*  bringing  the 
action,  and  after  he  had  made  default  in  payment  of  the  moneys 
collected,  was  possessed  of  and  entitled  to  divers  lands,  goods, 
and  chattels,  of  great  value,  as  of  his  own  property,  within  the 
jurisdiction  of  the  commissioners,  of  which  the  defendants  in 
error  had  notice,  and  which  lands,  goods,  and  chattels  might  have 
been  seized  and  sold  in  pursuance  of  the  directions  and  powers 
given  to  the  commissioners,  but  which  continued  unsold.  To 
this  plea  the  plaintiff  replied,  that  after  Bigg  had  collected  and 
received  the  assessments,  and  had  neglected  to  pay  the  moneys 
so  collected  and  received,  he  had  no  lands  within  the  jurisdiction 
of  the  commissioners  which  they  could  seize  and  sell,  of  which 
they  had  notice,  and  that  all  the  goods  and  chattels  of  Bigg  within 
their  jurisdiction,  of  which  they  had  notice,  were  seized  and  sold 
under  a  warrant  of  the  commissioners,  and  applied  towards  the 
satisfaction  of  the  sums  collected,  and  there  remained  a  large  sum 
unpaid,  and  there  were  not  any  other  goods  and  chattels  of  Bigg 
of  which  they  had  notice.  The  defendant  rejoined,  that  Bigg 
had  divers  lands,  goods,  and  chattels  within  the  jurisdiction  of 
the  commissioners,  which  might  and  ought  to  have  been  dis- 
covered and  found,  but  which  were  not  seized  and  sold,  and 
tendered  an  issue  thereon,  in  which  defendants  in  error  joined. 
The  sixth  was  a  similar  plea  to  the  preceding,  except 

*  576    alleging  possession  by  Bigg  of  goods  and  *  chattels  only. 

Replication  and  rejoinder  similar  to  the  last. 
The  seventh  plea  alleged  that  Bigg  was  possessed  of  goods  and 
chattels  of  great  value  within  the  jurisdiction  of  the  conunia- 
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sioneTs,  which  they  might  have  seized  and  sold,  and  which  were 
sufficient  to  satisfy  all  the  debts  and  deficiencies  of  Bigg.  The 
replication  and  rejoinder  to  this  plea  were  similar  to  the  preced- 
ing. The  8th,  9th,  10th,  11th,  and  12th  pleas  in  like  manner  set 
up  the  laches  of  the  commissioners  as  an  answer  to  the  action. 
Issues  were  taken  thereon.  The  18th  and  14th  pleas,  which 
denied  that  the  commissioners  were  damnified,  except  by  their 
own  wrong,  were  demurred  to,  and  judgment  given  for  the 
demurrer. 

The  action  came  on  for  trial  at  the  Guildhall  of  the  city  of 
London,  before  Mr.  Justice  Alderson,  at  the  sittings  after  Trinity 
term,  1831,  when  the  execution  of  the  bond  by  Mr.  Gwynne  was 
admitted.  Evidence  was  then  given  on  behalf  of  the  commis- 
sioners ;  and  the  following  facts  were  found  by  the  jury,  in  reply 
to  questions  in  writing  submitted  to  them  by  the  learned  Judge : 

First.  That  Richard  Bigg  paid  over  to  the  Receiver-General 
all  the  simis  received  by  him  for  the  assessments  for  the  year 
1828-9. 

Second.  That  he  did  not  pay  all  those  sums  to  the  service  of 
the  year  1828-9,  and  that  the  sum  of  2,4302.  was  paid  to  the 
service  of  that  year,  and  Q9SL  to  that  of  former  years. 

Third.  That  Richard  Bigg  had  lands  or  houses,  after  the  de- 
jEault,  of  the  value  of  1212.,  which  could  have  been  seized  or 
sold. 

Fourth.  That  he  had  goods  in  like  manner,  of  *  the  value    *  576 
of  200Z.,  at  the  time  of  default,  which  could  have  been 
seized  and  sold. 

Fifth.  That  the  commissioners  had  not  notice  of  the  possession 
of  houses  or  lands  on  the  part  of  Richard  Bigg,  but  that  they  had 
reasonable  grounds  for  believing  that  he  possessed  household  goods 
at  the  time  of  the  default. 

Sixth.  That  he  absconded. 

Seventh.  That  no  fraudulent  misrepresentation  was  made  to 
Dr.  Gwynne  by  the  commissioners  to  induce  him  to  execute  the 
bond. 

The  facts  were  afterwards  turned  into  a  special  case,  which 
was  argued  before  the  Court  of  Common  Pleas.  The  Court 
thought  the  provisions  of  the  Act  requiring  the  commissioners 
to  examine  Bigg,  and  hasten  the  payments,  was  directory  only, 
and  therefore  that  such  conduct  was  not  a  condition  precedent 
to  the  plaintiff's  recovery,  and  accordingly  directed  judgment  to 
be  entered  up  for  the  plaintiffi),  on  the  issues  raised  on  the  8th 
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lector,  and  had  before  then  made  default.  Enough  was  collected 
by  Bigg,  and  paid  in  by  him  during  that  year,  to  exempt  the 
plaintiff  from  any  liability  in  respect  of  his  bond ;  and  Bigg  could 
not,  by  paying  in,  nor  could  the  commissioners,  by  receiving  pay- 
ment of  sums  collected  in  that  year,  but  assigned  by  the  direc- 
tion of  Bigg  to  the  account  of  a  different  year,  impose  upon  the 
surety  a  liability  which  he  had  never  undertaken  to  incur. 
Without  knowledge  of  a  previous  default  on  the  part  of  Bigg 
being  proved  against  the  surety,  he  cannot  be  held  liable  for  such 
default.  Now,  the  money  collected  in  the  year  for  which  the 
plaintiff  in  error  was  surety  has  been  actually  paid,  but  the  com- 
missioners have  thought  fit  to  receive  it  as  paid  for  the  service  of 
a  former  year.  They  had  no  right,  by  a  proceeding  of  this  sort, 
to  fix  on  the  surety  this  liability.  Peppin  v.  Cooper  (a)  shows 
that  a  bond  given  under  this  Act  is  a  bond  given  in  respect  of  an 
annual  office.  That  was  a  case  on  this  very  statute,  and  there  it 
was  held  that  the  office  of  collector  was  an  annual  office  ;  and, 
therefore,  when  a  bond,  after  reciting  the  appointment  of  H.  W. 
to  be  collector  under  the  Tax  Act,  was  conditioned  by  him  for 
the  due  collection  of  the  rates  and  duties  at  all  times  thereafter, 
that  bond  was  duly  complied  with  by  the  due  collection  of  the 
rates  for  one  year.  Such  being  the  construction  of  the  Act,  it  is 
clear  that  the  surety  was  only  bound  to  see  that  the  money  was 

collected  for  the  year  for  which  his  bond  was  given.  It 
*  580    was  so  collected  here,  and  the  amount  *  collected  was  duly 

paid  over.  The  surety,  then,  is  not  to  be  made  liable  by 
the  acts  of  the  commissioners  for  a  longer  period  or  to  a  different 
extent  than  he  contemplated,  or  than  the  statute  itself  contem- 
plated. The  coUector  and  commissioners  cannot,  by  agreeing  to 
do  a  wrongful  act,  make  the  surety  himself  liable.  This  wrong- 
ful appropriation  cannot  alter  the  rights  of  third  parties.  The 
doctrine  laid  down  by  the  Judges  of  the  Court  of  Common  Pleas, 
when  this  case  was  under  their  consideration,  cannot  be  supported. 
It  was  there  said,  (6)  with  respect  to  the  issue  raised  on  the 
second  plea,  "  This  involves  the  main  question  between  the  par- 
ties, namely,  whether  the  payment  by  Bigg  to  the  Receiver- 
General  of  all  the  sums  received  by  him  for  assessments  for  the 
year  1828-29,  but  the  not  paying  in  all  these  sums  for  the  service 
of  that  year,  but,  on  the  contrary,  the  paying  in  of  the  sum  of 
693Z.,  part  thereof,  expressly  to  the  service  of  former  years,  dur- 
ing which  he  had  been  collector,  was  a  satisfaction  of  the  condi- 

(a)  2  B.  &  Aid.  431.  (&)  9  Bing.  562,  563. 
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tion  of  the  bond ;  and  we  think  such  a  payment  is  not  a  *'  duly 
paying  over  to  the  Receiver-General '  within  the  meaning  of  the 
condition.  The  two  Acts  so  often  referred  to  evidently  contem- 
plate that  the  money  granted  by  assessments  in  a  given  year  shall 
be  paid  for  the  service  of  that  year,  and  no  other."  But  the 
answer  to  these  observations  is,  that  Bigg  had  no  right  to  make, 
nor  had  the  commissioners  any  right  to  assent  to,  this  appropria- 
Hon  of  the  money  of  one  year  to  the  satisfaction  of  what  was 
due  for  a  former  year.  The  parish  was  liable  to  be  reassessed 
for  the  money  due  at  the  moment  when  the  plaintiff  in  error 
became  surety.  In  the  judgment  in  the  Court  of  Common 
Pleas  (a)  this  *  hardship  upon  the  parish  was  referred  to,  *  581 
and  it  was  argued  as  if  the  parish  was  to  be  protected  by 
the  bond  from  this  liability  to  a  reassessment  for  the  money  not 
duly  paid.  But  that  liability  existed  before  the  plaintiff  in  error 
became  surety;  it  existed  in  respect  of  the  past  year,  and  he 
became  surety  for  the  year  succeeding  that  in  which  the  default 
had  been  committed.  He  was  not  bound  to  take  on  himself  the 
liability  of  the  parish,  whose  authorities  should  have  taken  care 
to  see  that  the  money  collected  was  duly  paid  over.  The  plain- 
tiff in  error  did  not  enter  into  the  bond  to  indemnify  the  parish 
for  the  past  year,  but  to  guarantee  the  due  collection  and  pay- 
ment of  the  rates  for  the  year  then  to  come.  That  condition  of 
the  bond  has  been  duly  fuljSUed.  Again,  if  the  commissioners 
had  been  negligent  in  enforcing  payment  in  one  year,  they, can 
have  no  justifiable  pretence  to  make  good  their  neglect,  by  com- 
ing on  the  surety  of  a  succeeding  year  for  payment.  They  have 
their  remedy  against  the  surety  of  such  preceding  year,  and  to 
that  remedy  they  must  be  confined.  The  plaintiff  in  error  can- 
not have  an  action  against  the  former  surety,  but  the  commis- 
sioners can,  and  against  him  they  ought  to  proceed.  The  effect 
of  this  judgment  as  it  stands  is  to  favour  one  surety  ^t  the 
expense  of  another,  and  that,  too,  when  the  person  thus  made 
liable  had  no  notice  of  the  previous  default,  which  it  was  the  duty 
of  some  other  person  to  inquire  into  and  prevent.  By  putting  in 
force  any  of  the  powers  given  by  the  various  sections  of  the  stat- 
ute, the  commissioners  had  the  means  of  knowing  whether  any 
thing  and  what  was  in  arrear.  They  were  bound  to  have  that 
knowledge,  and  to  give  notice  to  the  new  surety  in  case  his  so 
becoming  surety  was  to  render  him  liable  to  the  previous 
*  default  of  the  collector.     The  payment  made  in  this    *582 

(a)  9  Bins.  563. 
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particular  year  of  all  the  money  collected  within  the  year  is 
payment  within  the  meaning  of  the  Act,  and  is  therefore  an 
answer  to  the  alleged  breach  of  the  bond.  The  rule,  that  a  party 
paying  money  has  a  right  to  appropriate  the  payment  as  be  pleases 
may  be  true,  as  between  an  ordinary  debtor  and  creditor,  but  not 
as  regards  the  surety -of  a  public  officer,  bound  by  the  settled 
rules  of  his  office  to  pay  over  in  every  particular  year  what  he 
has  collected  in  that  year.  Such  officer  has  no  right  to  make  a 
special  appropriation  of  this  kind,  nor  have  the  commissioners  the 
right  to  receive  and  adopt  this  appropriation.  The  jury  here 
found  expressly  that  all  the  sums  of  money  collected  in  the  year 
had  been  duly  paid  ;  this  was  negativing  the  breach  alleged,  and 
the  verdict  was,  therefore,  properly  given  for  the  surety.  That 
verdict  ought  to  be  maintained.  The  second  question  in  the  case 
is,  whether,  supposing  the  surety  to  be  liable  in  respect  of  this 
wrongful  appropriation,  he  can  be  held  liable  until  after  the  com- 
missioners have  shown  that  they  have  seized  and  sold  the  goods 
of  the  principal  debtor.  The  second  question  depends  on  the 
construction  to  be  put  on  the  13th  section  of  the  statute.  The 
language  of  that  section  is  positive ;  it  does  not  leave  any  thing 
to  the  discretion  of  the  commissioners.  They  ought  to  have 
proceeded  against  the  principal  debtor,  and  they  have  only  the 
right  of  coming  on  the  surety  for  the  balance  which  remains  due 
after  they  have  sold  the  property  of  the  principal.  Here  they 
took  no  proceedings  against  the  principal,  but  went  at  once 
against  the  surety.  Six  out  of  seven  of  the  Judges  in  the 
Exchequer  Chamber  thought  that  the  principal  debtor  ought 
first  to  have  been  proceeded  against,  but  they  decided 
*  683  *  against  the  plaintiff  in  error,  on  the  ground  that  there 
was  no  proof  of  notice  to  the  commissioners  that  the  prin- 
cipal debtor  had  property  within  their  jurisdiction.  That  intro- 
duces ,  the  last  question  for  consideration.  It  is  submitted  that 
the  allegation  of  notice  in  such  a  case  is  immaterial.  Who  ought 
to  give  notice,  and  when  and  how  should  notice  be  given  ?  The 
statute  contains  no  enactments,  nor  even  directions,  on  this  sub- 
ject, and  this  House  will  not  import  this  matter  of  notice  into  the 
statute  merely  to  throw  a  liability  on  an  innocent  party.  The 
surety  had  no  notice  till  the  writ  was  served  on  him.  Can  the 
commissioners  enforce  the  bond  against  the  surety  if  the  princi- 
pal had  property  which  they  might  have  made  available  ?  They 
cannot,  and  they  cannot  justify  their  mode  of  proceeding  by  say- 
ing that  they  had  no  notice  that  the  principal  had  such  property, 
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for  in  no  part  of  the  statute  is  notice  to  them  declared  to  be 
necessary.  And  there  was  no  evidence  at  the  trial  that  the 
commissioners  had  ever  made  the  endeavour  to  find  whether  the 
principal  debtor  had  any  land  within  their  jurisdiction.  So  that 
they  cannot  set  up  their  right  on  the  ground  that  they  did  all 
they  could  to  discover  the  property  of  the-  principal.  It  is  clear 
that,  in  fact,  they  could  allege  no  such  thing  on  their  part,  for 
they  must  have  known  the  situation  and  circumstances  of  the 
collector,  and  could  not  need  notice  as  to  his  property.  The 
seventh  section  of  the  statute  requires  the  commissioners  to  be 
inhabitants  of  the  district  for  which  they  act ;  the  assessors  are 
also  inhabitants,  and  by  these  persons  are  the  collectors  appointed. 
This  almost  seems  a  provision  intended  to  render  notice  unneces- 
saxy.  It  is  most  probable  that  in  this  case  they  had  full  knowl- 
edge of  the  property  of  the  collector,  and  there  is  no  finding  of 
the  jury  that  they  had  not  such  knowledge.  If  they 
*  had  such  knowledge,  that  was  sujBBcient,  for  the  ordinary  *  584 
rule,  applicable  to  cases  of  bills  of  exchange,  that  although 
a  party  has  knowledge  he  must  yet  have  notice,  will  not  apply 
here,  the  difference  between  the  two  cases  being  plain  and  pal- 
pable. There  is  but  one  authority  on  the  construction  of  this 
statute,  and  that  is  the  case  of  Peppin  v.  Cooper,  {a)  It  was  a 
case  well  considered  by  most  eminent  Judges,  and  it  distinctly 
lays  down  the  rules  that  ought  to  govern  the  decision  of  the 
present  case.  It  is  clear  from  that  case  that  this  office  is  an 
annual  office,  that  the  liability  of  the  surety  therefore  is  only  an 
annual  liability,  that  no  notice  to  the  commissioners  is  necessary, 
and  that  the  bond  against  the  surety  cannot  be  put  in  suit  until 
after  there  have  been  proceedings  taken  by  the  commissioners 
against  the  goods  of  the  principal.  Mr.  Justice  Littledale, 
when  this  case  was  taken  before  the  Court  of  Exchequer  Cham- 
ber, (b)  said  that  the  goods  of  the  principal  must  be  sold,  for 
that  ^^  the  meaning  of  the  clause  is,  that  the  deficiency  must  be 
ascertained  first ;  for  otherwise  it  is  putting  the  bond  in  suit  for 
the  whole,  when  the  Act  says  it  shall  only  be  so  for  a  deficiency.'' 
That  was  not  done,  and  in  that  respect,  therefore,  the  proceed- 
ings of  the  defendants  in  error  are  incorrect.  The  judgment  of 
the  Court  below  is  incorrect.  The  Court  had  no  authority  to 
enter  a  verdict  non  obstante  veredicto  on  the  last  issues,  which 
had  been  found,  and  properly  foimd,  in  favour  of  the  surety. 

(a)  2  B.  &  Aid.  431.  (6)  2  Bing.  N.  C.  42. 
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Mr.  Serjeant  Taddy^  for  the  defendants  in  error. — The  judg- 
ment of  the  Court  below  ought  to  be  affirmed ;  but  if  that  cannot 
be  so  on  the  whole  record,  the  judgment  ought  to  be  for 

*  585   the  commissioners  on  so^ie  of  the  *  issues,  and  for  them 

TMn  obstante  veredicto  as  to  the  rest.  That  there  was  a 
breach  of  the  condition  of  this  bond  cannot  be  .doubted ;  it  is 
clear,  therefore,  that  so  far  the  judgment  of  this  House  ought  to 
be  for  the  defendants  in  error ;  then  comes  the  question  whether 
they  ought  to  seize  the  goods  of  the  collector  before  they  are 
entitled  to  come  on  the  surety :  even  if  they  are  bound  to  do  so, 
that  obligation  does  not  arise  until  they  have  had  notice  of  the 
fact  that  there  is  property  of  that  person  within  their  jurisdiction. 
They  had  no  such  notice  here.  There  is,  indeed,  an  allegation 
of  notice  in  the  plea  ;  but  every  one  familiar  with  pleading  knows 
that  that  general  allegation  means  nothing,  and  is  often  inserted 
without  the  least  reference  to  the  facts.  There  is  no  allegation 
in  the  plea  showing  specific  lands  within  the  jurisdiction  of  the 
commissioners  to  have  been  possessed  by  the  collector,  and  to 
have  been  known  to  the  commissioners  as  his  property ;  such  an 
allegation  ought  to  have  been  inserted  in  the  plea,  had  the  notice 
to  the  commissioners  been  intended  to  be  relied  on.  It  is  clear 
that  without  such  notice  the  commissioners  were  not  bound  to 
seize  lands.  The  plea  itself,  by  alleging  notice,  showed  that  the 
defendant  in  the  Court  below  treated  notice  as  necessary  ;  and 
this  notice  must  be  actual  and  not  constructive  notice.  The 
commissioners  were  not  bound  to  go  about  instituting  inquiries 
to  discover  the  lands  of  which  the  collector  might  be  possessed. 
If  they  were  bound  to  seize  his  lands  in  the  first  instance,  which 
is  by  no  means  admitted,  they  were  not  bound  to  do  so  except 
upon  notice  given  them  that  he  had  lands,  and  that  certain  lands 
pointed  out  to  them  were  his.  This  notice  was  a  condition  pre- 
cedent to  their  duty  to  seize.  Thi6  point  is  raised  by  the  rejoinder 
to  the  replication  on  the  fifth  plea. 

*  586       [Lord  Brougham. — But  *  that  rejoinder  is  irregular ;  it 

does  not  take  issue  on  the  defendant's  allegation.] 

Still  the  want  of  notice  is  a  matter  raised  for  consideration  on 
the  face  of  the  record.  The  plea  alleged  that  the  commissioners 
had  notice,  and  that  notice  must  give  the  commissioners  a  real 
practical  knowledge  of  the  fact,  (a)    There  is  no  pretence  that 

(a)  Co.  Litt.  809  b. 
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Buch  a  notice  was  given  in  the  present  case.  The  giving  of  this 
notice  was  a  condition  precedent.  What  were  the  leading  objects 
of  the  bond,  and  what  the  rights  of  the  parties  ?  The  bond  was 
taken  in  pursuance  of  the  Act  of  Parliament,  the  leading  object 
of  which  was  to  secure  the  raising  of  the  money  for  the  public 
service.  The  next  object  was  to  secure  the  parish  from  the 
danger  of  reassessments.  Now  in  this  bond  nothing  whatever 
is  said  of  seizure.  The  52d  clause,  which  gives  the  power  of 
sale,  only  gives  it  as  consequent  to  the  power  of  seizure,  which 
in  itself  is  merely  discretionary.  The  commissioners  are  at 
liberty  to  exercise  a  sound  and  prudent  discretion  as  to  seizure, 
but  having  seized  they  are  bound  to  sell.  That  last  part  of  the 
clause  is  for  the  benefit  of  the  surety,  but  it  does  not  ovemde 
the  other  parts  of  it  If  the  commissioners  had  seized  the  lands 
of  the  collector,  and  had  then  brought  an  action  on  the  bond 
against  the  sureties,  that  part  of  the  clause  would  have  enabled 
the  sureties  to  apply  to  the  Court,  on  the  ground  that  the  com- 
missioners were  wilfully  delaying  to  sell  the  lands  they  had 
seized ;  but  it  does  not  compel  the  conmiissioners  to  make  the 
seizure.  On  the  other  hand,  if  the  commissioners  had  sold  the 
lands  and  applied  the  money,  the  surety  might  have  moved 
the  Court  to  stay  the  proceedings  till  the  money  received  by 
them  had  been  duly  carried  to  account  for  his  credit. 
These  are  the  *  objects  of  the  statute,  and  in  deciding  *  587 
whether  a  particular  provision  of  a  statute  is  a  condition 
precedent  or  not,  the  Court  will  look  at  the  general  objects  of 
the  statute.  Looking  at  them,  it  is  impossible  to  say  that  this  is 
a  condition  precedent.  The  party  who  becomes  a  surety,  does 
so,  among  other  reasons,  for  the  protection  of  the  parish  ;  he  is 
not  to  be  protected  at  the  expense  of  the  parish ;  Peppin  v. 
Cooper  (a)  is  not  an  authority  in  point,  for  the  facts  there  were 
wholly  different  from  what  they  are  in  the  present  case.  If  the 
House  should  think  that  the  commissioners  were  not  entitled  to 
notice,  then  the  verdict  on  the  issues  relating  to  notice  will  be 
for  the  plaintiff  in  error  ;  but  as  there  has  been  a  clear  breach  of 
the  bond,  the  judgment  must  be  entered  for  the  defendants  in 
error,  notwithstanding  the  verdict. 

Mr*  Wightman^  on  the  same  side.  —  If  the  Court  below  pro- 
nounces a  judgment,  which  though  right  in  substance  is  wrong 

(a)  2  B.  &  Aid.  481. 
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in  point  of  form,  a  court  of  error  may  correct  what  is  wrong  and 
give  the  right  judgment.  The  commissioners  here  were  justified 
in  receiving  the  money  tendered  to  them  on  account  of  what  was 
due  for  the  former  year ;  they  had  no  right  to  refuse  it  when  so 
tendered,  and  to  say,  we  know  that  the  money  now  tendered 
was  collected  for  the  account  of  this  year,  and  we  will  not 
receive  it  on  account  of  what  is  due  for  a  former  year.  If  they 
had  no  such  right  of  refusal,  then  their  having  so  received  it 
forms  no  ground  of  answer  to  this  action.  It  is  true  that  the 
office  is  an  annual  office,  because  it  is  of  importance  that  the 
money  received  within  the  year  should  be  appropriated  to 
the  wants  of  the  year ;  but  if  not  so  appropriated  in  one 

*  688   year,  the  commissioners  *  have  no  right  to  say  that  the 

balance  shall  not  be  made  up  on  the  first  opportunity. 
Then  the  question  arises,  whether  it  is  a  condition  precedent  to 
putting  the  bond  in  suit  against  the  surety,  that  the  property  of 
the  principal  should  be  seized  and  sold.  Some  of  the  Judges 
doubted  whether  it  was  a  condition  precedent,  and  the  words  of 
the  statute  do  not  clearly  make  it  out  to  be  so.  If  that  is  the 
case,  then  the  commissioners  cannot  be  defeated  in  this  action 
because  they  have  not  seized  and  sold  the  goods  of  the  principal 
in  the  first  instance.  The  13th  section  of  the  statute  gives  the 
commissioners  the  power  to  seize  and  sell  the  property  of  the 
principal,  and  without  that  section  they  could  not  make  such 
seizure.  But  it  does  not  therefore  follow  that,  because  they 
have  the  power,  they  must  seize  and  sell  the  property  of  the  col- 
lector. All  that  that  section  does  is  to  give  the  surety  the  bene- 
fit of  any  sale  of  the  property  of  the  principal  which  may  have 
taken  place.  It  is  clear,  from  the  whole  of  the  judgment  of  Mr. 
Justice  LiTTLEDALE,  that  he  was  of  opinion  that  there  ought  to 
have  been  notice  to  the  commissioners,  for  that  it  never  could  be 
the  object  of  the  legislature  to  fetter  them  in  the  right  to  recover, 
by  the  mere  fact  that  they  might  possibly  have  knowledge  of  the 
principal  having  property  within  their  jurisdiction.  Now  here 
the  commissioners  allege  that  all  his  property  of  which  they  had 
notice  they  have  sold.  The  issue  does  not  virtually  include  the 
notice.  Notice  is  a  substantive  allegation,  and  must  be  proved 
as  alleged.  If  so,  then  the  omission  of  any  allegation  of  notice 
in  the  rejoinder  is  an  admission  that  the  commissioners  had  no 
notice.     The  issue  presented  on  the  fifth  plea,  and  the  replication 

and  rejoinder,  may  be  an  immaterial  issue  if  found  for  the 

*  589   surety,  but  it  was  a  material  issue  *  when  found  for  the 
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commissioners,  for  it  showed  that  they  had  no  notice   of  any 
lands  of  the  collector  which  they  might  have  seized. 

Sir  W.  FoUetty  in  reply.  —  The  pleading  here  is  insufficient  oil 
hpth  sides,  and  the  verdict  as  now  entered  for  the  plaintiffs  below 
cannot  be  supported.  There  was  payment  here  of  the  year's  col- 
lection, according  to  the  terms  of  the  bond  and  the  statute,  and 
the  error  was  that  of  the  commissioners  themselves,  in  permitting 
the  sum  thus  paid  in  to  be  taken  to  the  account  of  a  former  year. 
The  appropriation  of  one  year's  receipts  to  the  purposes  of  a  pre- 
vious year  is  positively  illegal,  and  the  money  thus  paid  in  must 
now  be  treated  as  paid  to  the  account  of  the  year  for  which  the 
pLiintiff  in  error  was  surety.  The  finding  of  the  juiy  settled  the 
fact  that  the  collector  had  goods  which  might  have  been  seized 
and  sold.  If  that  is  true,  it  is  clear  that  the  commissioners  were 
not  entitled  to  call  for  formal  notice  of  the  existence  of  such 
lands  and  goods,  but  ought  to  have  shown  that  they  had  made 
due  inquiries  for  property  of  the  collector  within  their  jurisdic- 
tion, and  had  not  been  able  to  find  any.  That  is  according  to 
the  true  construction  of  the  statute,  which  requires  the  com- 
missioners to  seize  and  sell  all  that  they  could  and  might  dis- 
cover. 

[The  Lord  Chancellor.  —  But  suppose  we  think  that  the  in- 
ferences stated  in  the  plea  are  not  sufficiently  stated  in  point  of 
law,  may  we  not  give  the  plainti£b  judgment  non  obstante  vere- 
dicto^ according  to  the  case  of  Q-oodbume  v.  Bowman  ?  (a)] 

That  case  is  contrary  to  every  principle  before  decided: 
besides,  that  case  is  not  in  point  with  the  present,  for 
*  there  the  pleas  were  held  bad ;  but  here,  some  of  them  *  590 
at  least  are  good ;  and  with  any  good  pleas  on  the  record, 
the  House  will  not  give  judgment  for  the  plaintiff  non  obstante 
veredicto ;  nor  will  the  House,  under  such  circumstances,  award 
a  repleader.  There  is  not  here  any  confession  of  the  cause  of 
action. 

The  Lord  Chancellor.  —  There  are,  my  Lords,  some  questions 
in  this  case  on  the  merits  and  some  on  the  pleadings,  and  I 
should  wish  to  frame  such  questions  to  the  Judges  as  will  pro- 
cure answers  satisfactory  in  every  possible  way. 

(a)  2  Moore  &  Scott,  700  ;  9  Bing.  582. 
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His  Lordship  then  stated  generally  the  nature  of  these  ques- 
tions, and  proposed  to  take  time  to  frame  them. 

Lord  Brougham  agreed  with  this  proposal. 

July  4,  1839. 

The  following  were  the  questions  afterwards  proposed  for  the 
opinion  of  the  Judges :  — 

1.  A  bond  is  given  by  the  defendant,  as  surety  for  A.  B.,  a 
collector  of  assessed  taxes  for  the  parish  of  D.,  in  the  county  of 
E.,  for  the  year  1828,  to  the  commissioners  of  the  assessed  taxes, 
with  a  condition  to  the  following   effect:  "That  if  the  above 
bounden  A.  B.  do  and  shall  well  and  faithfully  demand  and 
collect  all  and  every  the  sum  and  sums  of  money  in  the  said 
assessments  charged  and  specified,  of  the  respective  persons  from 
whom  the  same  shall  or  may  be  payable,  and  shall  and  do,  in 
case  of  non-payment  thereof,  duly  enforce  the  powers  of  the  said 
Acts  against  such  persons  who  may  make  default  therein,  and 
also  well  and  truly  pay  or  cause  to  be  paid  unto  the  Receiver- 
General  of  the  said  taxes,  rates,  and  duties  for  the  said 
*  591    county  of  E.,  all  such  sum  and  sums  of  money  *  as  shall 
come  to  the  hands  of  the  said  A.  B.  as  such  collector, 
upon  the  days  and  at  the  times  by  the  said  Acts  appointed  for  the 
payment  thereof,  and  according  to  the  true  intent  and  meaning 
of  the  said  Acts ;  and  also  do  and  shall,  when  thereunto  required, 
at  such  times  and  places  as  shall  be  appointed  for  that  purpose, 
give  and  render,  or  cause  to  be  given  and  rendered,  unto  the  com- 
missioners appointed  or  to  be  appointed  to  put  the  said  Acts  in 
execution,  or  to  any  two  of  them,  a  just  and  true  account  in  writ- 
ing of  all  such  sum  and  sums  of  money  which  he  the  said  A.  B. 
shall  have  collected  and  received  by  virtue  or  on  account  of  the 
said  assessments,  and  shall  forthwith  pay  and  deliver  the  same  unto 
the  said  commissioners,  or  any  two  of  them,  or  unto  such  person 
or  persons  whom  they  or  any  two  or  more  of  them  shall  appoint, 
then  this  obligation  to  be  void,  or  else  to  remain  in  full  force  and 
effect." 

A.  B.  paid  to  the  Receiver-General  of  the  taxes  for  the  said  county 
all  the  sums  of  money  collected  and  received  by  him,  and  which 
came  to  his  hands  as  collector  for  the  year  1828,  at  the  proper 
days  and  times  mentioned  in  the  condition,  and  appointed  by  the 
Acts  of  Parliament  (43  Geo.  3,  c.  99,  and  3  Geo.  4,  c.  88)  for  pay- 
ment thereof ;  but  he  did  not  pay  all  those  sums  to  the  account 
[  434  ] 


GWTNNB  V.  BtTBNfiLL.  ♦691 

or  service  of  that  year,  but  a  part  only,  and  the  residue  he  paid 
to  the  account  or  service  of  former  years  for  which  he  had  been 
collector ;  but  the  defendant  not  having  been  surety  for  the  said 
A.  B.  for  the  former  years ;  and  by  such  payment  the  accoimt  of 
former  years  was  paid  up  and  satisfied.  Was  this  conduct  of  A.  B. 
a  breach  of  the  condition  of  the  bond  ? 

2.  A.  B.  had,  after  the  time  of  such  breach  (supposing 

that  a  breach  took  place),  certain  lands  and  *  goods  in  the  *  592 
district,  and  within  the  jurisdiction  of  the  iSaid  commission- 
ers, of  which  the  commissioners  had  knowledge,  before  an  action 
was  brought  on  the  bond :  an  action  being  brought — Is  it  a  de- 
fence to  that  action  that  the  commissioners  did  not  before  suit 
seize  and  sell  the  said  lands  and  goods  ? 

3.  Is  it  a  defence  to  such  action  that  the  commissioners  did  not 
seize  and  sell,  supposing  that  the  commissioners  had  no  knowl* 
edge  before  the  commencement  of  the  suit  of  the  existence  of 
such  lands  or  goods  ? 

•4.  To  an  action  on  such  a  bond  by  the  commissioners,  a  plea 
was  pleaded  (the  fifth  plea),  to  which  there  was  a  replication  and 
rejoinder  as  set  out  in  the  special  verdict :  the  jury  found  that 
there  were  lands  and  goods  of  A.  B.  within  the  jurisdiction  after 
the  default  and  before  the  commencement  of  the  suit,  but  that 
the  commissioners  had  not  notice  thereof:  ought  the  issue  raised 
by  the  rejoinder  to  be  found  for  the  plaintiff  or  the  defendant  ? 

5.  Supposing  the  verdict  to  be  entered  for  the  defendant  on 
the  said  issue,  and  supposing  it  is  not  a  defence  to  the  action  that 
the  lands  and  goods  of  A.  B.  were  not  sold  by  the  commissioners 
unless  they  had  notice  (meaning  knowledge)  of  their  existence : 
can  the  verdict  be  entered  for  the  plaintiff  nan  obstante  veredicto^ 
on  the  implied  confession  in  the  rejoinder,  that,  if  there  were 
lands  and  goods,  &c.,  the  commissioners  (the  plaintiffs)  had  no 
notice  of  their  existence  ? 

6.  Supposing  the  judgment  could  not  be  so  entered,  and  the 
issue  raised  by  the  said  rejoinder  be  immaterial,  can  a  Court  of 
error  award  a  repleader,  and  ought  it  to  do  so  in  this  case  ? 

7.  Supposing  a  Court  of  error  cannot  or  should  not 
award  a  repleader,   what  judgment  ought  it  to    *  pro-   *  593 
nounce?     Ought  it  to  be  a  judgment  for  the  plaintiffs 

on  the  whole  record,  on  the  ground  that  the  other  pleas,  or  the 
issues  found  thereon,  contain  a  sufficient  confession  or  afford 
sufiBcient  proof  whereon  to  found  a  judgment  for  the  plaintiffs, 
disregarding  the  immaterial  issue  ? 
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he  has  undertaken  to  be  responsible,  and  at  least  as  having 
much  better  means  of  knowledge  as  to  his  circumstances  than 
the  commissioners ;  and  if  the  surety  is  not  able  to  discover  the 
concealed  property  of  his  principal,  it  seems  to  me  unreasonable 
to  expect  that  the  commissioners  shall  do  it. 

To  the  fourth  question,  the  answer  I  think  ought  to  be,  that 
the  issue  raised  by  the  rejoinder  must  be  deemed  to  have  been 
found  for  the  defendant. 

To  clear  the  way  for  the  consideration  of  this  question,  it  is 
necessary  to  state  with  particularity  the  substance  of  the  plead- 
ings. The  fifth  plea  alleges  three  matters  of  substance,  —  first, 
that  the  collector  was  possessed  of  divers  lands  and  goods  which 
were  subject  and  liable  to  be  seized  and  sold,  and  might  have 
been  seized  and  sold ;  secondly,  that  the  plaintiffs  had  notice  of 
this  ;  thirdly,  that  the  lands  and  goods  had  not  been  sold.  The 
replication  alleges  that  the  collector  had  not  any  lands  of  which 
the  plaintiffs  had  notice,  and  that  some  of  his  goods  had  been 
seized  and  sold,  and  that  there  were  no  other  goods  belonging  to 
him,  within  the  jurisdiction,  of  which  the  plaintiffs  had  notice. 
The  rejoinder  is,  that  the  collector  had  divers  lands  which  the 
commissioners  coiild  and  might  have  seized  and  sold,  and  that 
all  the  goods  of  the  collector  which  could  and  might  and  ought 
to  have  been  discovered,  were  not  seized  and  sold,  in  manner  and 
form  as  the  plaintiffs  had  alleged,  and  thereof  the  defendant  put 
himself  upon  the  country. 

Now,  in  the  allegations  of  this  rejoinder,  as  it  seems  to  me,  no 
assertion  of  notice  to  the  plaintiffs  is  involved.  That  it  is  not 
asserted  in  express  terms,  is  clear ;  and  I  see  no  reason  to  think 
that  the  defendant  intended  to  involve  it.  On  the  con- 
*  697  trary,  he  appears  *  to  have  omitted  it  designedly,  and  to 
have  inserted  what  seems  intended  as  a  substitution  for 
the  allegation  of  notice,  when  he  avers  that  the  goods  could  and 
might  and  ought  to  have  been  discovered.  I  cannot,  therefore, 
see  any  ground  for  extending  the  sense  of  the  issue  tendered 
beyond  what  the  words  naturally  import.  Taking  this  to  be  the 
effect  of  the  rejoinder,  it  cannot  but  occur  to  ask  whether  any 
issue  at  all  is  joined ;  for  the  rejoinder  contains  nothing  contra- 
dictory to  the  allegations  in  the  replication ;  on  the  contrary,  the 
two  are  entirely  consistent.  To  make  an  issue,  regularly,  there 
should  be  an  affirmative  on  one  side  and  a  negative  on  the  other, 
meeting  each  other  directly ;  and  various  cases  are  to  be  found 
in  our  law  books  in  which,  for  a  neglect  of  this  rule,  it  has  been 
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held  that  no  issue  had  been  joined,  and  that  the  defect  was  not 
aided  after  verdict,  but  that  the  verdict  was  a  nullity.  See  Sand- 
bctck  Y.  Turvey^  (a)  Oxford  v.  Rivett^  (6)  Derby  v.  Hemming^  (<?) 
Kirle  V.  Lee9.  (d)  There  are  other  cases,  however,  in  which  the 
same  strictness  has  not  been  observed,  and  in  which,  after  one 
party  has  made  an  allegation  and  offered  to  go  to  the  country 
upon  it,  and  thereupon  the  similiter  has  been  added,  and  a  trial 
had,  it  has  been  considered  as  an  agreement  by  both  parties  to 
go  to  trial  upon  that  allegation,  and  an  informal  mode  of  joining 
issue  upon  it,  which,  as  far  as  that  informality  is  concerned,  is 
aided,  after  verdict,  by  the  Statute  32  Hen.  8,  c.  80 ;  see  the 
cases  of  Walthall  v.  Aldrich^  (e)  Parker  v.  Taylor^  (^)  Burton 
V.  Chapman.  (A)  It  is  difficult  to  reconcile  these  two 
classes  *  of  cases  with  each  other ;  but  it  appears  to  me  *  598 
reasonable  to  adhere  to  the  latter  class,  and  to  hold  that 
where  the  parties  have,  by  going  to  the  country  on  a  particular 
point,  agreed  to  treat  it  as  an  issue  joined,  it  should  be  consid- 
ered, after  verdict,  as  being  such,  though  informally  joined.  The 
result  is,  that  the  parties  in  this  case  are  to  be  deemed  to  have 
joined  issue  upon  the  allegations  contained  in  the  rejoinder,  that 
rejoinder  not  importing  any  allegation  of  notice.  I  consider, 
therefore,  the  issue  as  being  in  substance  only  this,  —  whether 
R.  Bigg  had  any  lands  and  goods  which  were  not  seized  and  sold. 
The  rejoinder  in  terms  says,  in  addition,  that  the  lands  might  have 
been  seized  and  sold,  and  that  the  goods  could  and  might  and 
ought  to  have  been  discovered.  But  it  does  not  appear  to  me 
that,  under  these  terms,  any  separate  issuable  matter  of  fact  is 
asserted,  or  that  by  the  insertion  of  them  the  nature  of  the  issue 
is  changed ;  for  when  it  is  said  that  the  lands  could  and  might 
have  been  seized  and  sold,  it  is  but  the  statement  of  a  conclusion 
resulting  necessarily  from  the  existence  of  the  lands ;  and  when 
it  is  said  that  the  goods  could  and  might  have  been  discovered, 
the  assertion,  standing  nakedly  as  it  does,  is  but  the  assertion  of 
a  possibility  which  necessarily  results  from  the  fact  of  their  exist- 
ence. When  it  is  alleged  that  the  goods  ought  to  have  been 
discovered,  that  is  not  an  allegation  of  a  fact  to  be  proved,  but 
of  a  legal  obligation  supposed  to  result  from  the  facts  alleged. 
Considering,  therefore,  the  only  fact  in  issue  to  be,  whether  R. 

(a)  Cro.  Jac.  585.  (h)  Cro.  Car.  79,  98  ;  Het.  33,  60. 

(c)  Cro.  Car.  593.  (d)  8  Leon.  66. 

(c)  Cro.  Jac.  688.  (g)  Cro.  Car.  316. 

(A)  Sid.  241 ;  2  Keble,  278,  280. 
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Bigg  had  lands  and  goods  not  sold  before  the  action  bronght, 
and  it  being  found  by  the  verdict  that  he  had,  I  think  that  the 
issue  raised  on  the  fifth  plea  is  found  for  the  defendant. 

*  599        But  although  the  informal  mode  in  which  the  issue  *  is 

joined  is,  I  think,  cured,  after  verdict,  by  the  statute,  there 
is  another  defect  in  the  issue  which  is  not  aided  by  the  statute, 
namely,  its  immateriality ;  for,  notwithstanding  some  early  cases 
to  the  contrary,  it  is  now  well  settled  that  a  verdict,  though  it 
may  cure  an  informal,  cannot  cure  an  immaterial  issue.  The 
verdict,  therefore,  though  found  for  the  defendant,  cannot  give 
him  any  title  to  a  judgment  in  his  favour.  The  case  is  the  same, 
if  the  true  view  of  the  pleadings  is  that  no  issue  at  all  is  joined ; 
for,  in  that  case,  the  verdict  is  to  be  considered  as  a  nullity  as  far 
as  the  fifth  plea  is  concerned,  and  consequently  the  defendant 
cannot  be  entitled  to  judgment  upon  it.  SancB>ack  v.  ISirvey.  (a) 
To  your  Lordships'  fifth  question,  it  ought,  I  think,  to  be  an- 
swered that  judgment  cannot  be  entered  for  the  plaintifib  non 
obstante  veredicto^  on  the  implied  confession  in  the  rejoinder  that 
the  plaintifis  had  no  notice  of  the  existence  of  the  lands  and 
goods  in  question.  The  ground  on  which  such  a  judgment  may 
be  given  is  explained  by  Lord  Holt,  in  Staples  v.  Heydan^  (h) 
where  he  is  reported  in  substance  to  have  said:  "Where  the 
defendant  confesses  a  trespass,  ancT  avoids  it  by  such  a  matter  as 
can  never  be  made  good  by  any  sort  of  plea,  there,  in  such  a  case, 
judgment  shall  be  given  upon  the  confession,  without  regard  to 
the  finding  upon  an  immaterial  issue.  But  where  the  matter  of 
the  justification  is  such  a  matter  as  if  it  were  well  pleaded  would 
be  a  good  justification,  there,  though  it  be  ill  pleaded,  yet  that 
shall  not  be  taken  to  be  a  confession  of  the  plaintiff's  action. 
And  the  books  do  all  of  them,  if  they  be  narrowly  looked 

*  600    into,  *  turn  upon  this  difference,  —  where  the  confession  is 

full,  and  the  matter  of  the  plea  is  ill  in  substance.  And 
the  form  of  entering  up  the  judgment  is  quite  consistent  with 
the  principles  here  laid  down  by  Lord  Holt  :  see  Viner's  Abridg- 
ment, Judgment  (D),  pL  1.  Broadbent  v.  Wtlks.  (c)  The  pres- 
ent case  does  not  fall  within  the  rule  so  laid  down ;  for  the 
defendant's  plea,  if  true  in  point  of  fact,  is  a  valid  defence  to 
the  action ;  and  no  instance  can  be  found  in  which  judgment  has 

(a)  Cro.  Jac.  585. 

(b)  2  Lord  Raym.  024 ;  6  Mod.  10  ;  2  Salk.  579  ;  8  Salk.  12L 

(c)  Willea,  866. 
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been  given  nan  obstante  veredicto^  except  where  the  plea  pleaded 
by  the  defendant  has  been  insufficient  in  point  of  law. 

But  it  is  said  that  the  Court  must  consider  it  as  established 
upon  this  record  that  one  of  the  material  allegations  of  the  plea, 
viz.,  that  of  notice  to  the  plaintiffs,  is  not  true ;  for  the  replica- 
tion asserts  that  the  collector  had  not  any  lands  of  which  the 
plaintiflB  had  notice,  nor  any  goods,  but  those  sold,  of  which 
they  had  notice ;  and  the  rejoinder,  by  not  reasserting  the 
notice,  must  be  considered^  as  having  admitted  its  non-exist- 
ence ;  and  consequently  the  record  must  be  taken  as  if  the  plea 
had  not  contained  any  allegation  of  notice,  in  which  case  it  would 
have  been  insufficient  in  law.  Now,  although  it  should  be  con- 
ceded, that,  upon  the  trial  of  the  issue  raised,  the  want  of  notice 
must  be  considered  as  admitted,  it  would  not  follow  that  when 
the  issue  is  found  to  be  immaterial,  and  the  question  aiises 
whether  there  ought  to  be  a  repleader  or  a  judgment  non  ob- 
stante veredicto^,  the  non-existence  of  notice  is  to  be  considered 
as  an  established  fact.  The  case  seems  rather  to  range  itself  in 
the  class  of  those  in  which  the  defendant  may  have  failed 
through  mispleading,  rather  *than  through  an  inherent  *601 
defect  in  the  substance  of  his  defence.  He  may  have  mis- 
taken the  law,  and  selected  the  wrong  fact  to  put  in  issue ;  but, 
if  a  repleader  were  awarded,  he  might,  for  any  thing  the  Court 
can  see,  succeed  in  establishing  the  plea  originally  put  forward 
as  the  ground  of  his  defence. 

But  it  may  be  urged,  that,  in  the  case  supposed  in  your  Lord- 
ships' question,  the  finding  of  the  jury  has  established  the  non- 
existence of  notice.  To  this  the  answer  is,  that  the  finding  in 
question  is  of  a  matter  not  within  the  compass  of  the  issue :  and 
tiie  Court,  I  conceive,  cannot  pay  any  regard  to  a  finding  by  the 
jury  which  has  no  tendency  to  decide  the  issues  raised  by  the 
pleadings ;  for  the  jury  are  sworn  only  to  decide  the  issues  joined, 
and  the  parties  cannot  be  supposed  to  have  come  prepared  to  try 
any  thing  else.  The  jury,  in  the  case  supposed,  have  found  as  a 
fact  that  there  was  no  notice  to  the  commissioners  ;  but  the  ques- 
tion whether  there  was  such  notice  or  not,  not  having  been  put 
in  issue,  cannot  be  considered  as  ever  having  been  tried  and  judi- 
cially determined. 

These  reasons,  combined  with  the  absence  of  all  precedent  for 
pronouncing  a  judgment  non  obstante  veredicto  in  a  case  where  a 
valid  and  sufficient  plea  was  pleaded  in  the  first  instance,  have 
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led  me  to  the  coDclusion  that  such  a  judgment  cannot  be  given  in 
the  present  case. 

To  your  Lordships'  sixth  question,  the  answer  is  that  a  Court 

of  error  cannot  award  a  repleader.     In  the  case  of  Bennet  v. 

Holbech^  (a)  it  was  said  by  Lord  Hale,  that,  in  the  King's  Bench, 

on  error  from  the  Common  Pleas,  it  was  anciently  the 

*  602    custom  to  *  award  a  repleader,  for  which  he  cited  many 

records ;  but  he  said  it  was  obsolete,  and  not  in  use  in 
his  time,  and  had  not  been  done  for  one  hundred  years.  Sub- 
sequently to  this  case,  it  has  been  commonly  received  in  the  law, 
and  it  is  to  be  found  in  many  text  writers,  that  a  repleader  can- 
not be  awarded  by  a  Court  of  error,  and  I  think  rightly  so ;  for 
it  is  to  be  observed^  that,  to  deny  a  repleader  where  it  ought  to 
be  awarded,  is  error :  Staple  v.  Heydon ;  (6)  and  it  seems  to 
follow,  that  if  a  Court  of  eri'or  can  award  a  repleader,  it  would 
be  bound  to  do  so  in  all  cases  in  which  the  inferior  Court  ought 
to  have  done  so.  If,  then,  it  were  held  that  Courts  of  error  have 
the  power  to  award  a  repleader,  it  would  follow  that  they  have 
done  wrong  in  the  course  they  have  been  pursuing  for  so  many 
years,  —  a  supposition  which  cannot  be  admitted  under  a  system 
of  laws  professing,  as  the  English  code  does,  to  rest  mainly  upon 
precedent. 

To  your  Lordships'  seventh  question,  it  should  be  answered, 
that,  if  judgment  cannot  be  entered  for  the  plaintiff  non  obstante 
veredicto^  and  if  the  Court  cannot  or  do  not  award  a  repleader, 
the  judgment  given  in  the  Court  below  ought  to  be  reversed,  and 
that  judgment  cannot  be  pronounced  for  the  plaintiffs  on  the 
whole  record,  on  the  ground  suggested. 

Your  Lordships'  question  renders  it  necessary  to  consider  the 
doctrine  on  which  the  case  of  Goodbume  v.  Bowman  (c)  rests ; 
and  it  will  appear  on  consideration  that  the  present  case  does 
not  fall  within  the  principle  on  which  that  case,  as  I  under- 
stand it,  proceeded.  The  declaration  in  Q-oodbume  v.  Bowman 
was  for  a  libel.      The    defendant  pleaded  the  general 

*  603    *  issue,  and  several  special  pleas  justifjring  the  libel  as  true. 

The  verdict  was  for  the  plaintiff  on  the  general  issue  and 
on  one  of  the  pleas  of  justification,  and  for  the  defendant  on  the 
other  pleas.  The  p^laintiffs  applied  for  judgment  non  obstante 
veredicto.  The  Court  were  of  opinion  that  the  special  pleas  con- 
tained a  confession  of  the  action,  and  that  the  answer  set  up 

(a)  .2  Saund.  319  ;  2  Keble,  689,  769,  825 ;  2  Lct.  11. 

lb)  6  Mod.  2.  •         (c)  9  Bing.  532  ;  2  M.  &  Scott,  700. 
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was  insufficient  by  way  of  avoidance.  But  it  was  observable  in 
that  case  that  some  of  the  allegations  of  the  declaration  were 
admitted  by  implication  only,  and  not  in  express  terms ;  and  a 
doubt  might  be  suggested  whether  there  was  a  sufficient  con- 
fession of  all  the  material  allegations  of  the  declaration.  The 
Court,  therefore,  went  on  to  say  (as  I  understand  their  meaning), 
that,  even  if  they  were  not  fully  confessed  by  the  special  pleas, 
yet,  inasmuch  as  they  were  put  in  issue  by  the  plea  of  the  gen- 
eral issue,  and  had  been  proved  upon  the  trial,  and  a  verdict  had 
thereupon,  they  were  as  effectually  established  on  record  as  if 
directly  and  in  terms  confessed ;  and  the  justification  being  bad 
in  substance,  they  held  that  the  plaintiff  was  entitled  to  judg- 
ment on  the  whole  record.  But  the  presei^t  case  is  different. 
Ko  question  is  made  here  whether  there  is  a  sufficient  admissibn 
of  the  material  allegations  contained  in  the  plaintiffs'  declaration  : 
bul  the  ground  on  which  the  plaintiffs  are  not  entitled  to  judg- 
ment is,  that  the  Court  cannot  see  that  the  avoidance  is  insuffi- 
cient, inasmuch  as  upon  an  examination  of  the  fifth  plea,  and  the 
issue  raised  upon  it,  the  Court  cannot  see  sufficient  ground  for 
assuming  the  falsity  of  the  allegation  of  notice  contained  in  the 
plea.  Now,  if  it  had  appeared  judicially  from  any  other  part  of 
the  record  that  the  plaintiffs  had  had  no  such  notice,  the 
case  of  Q-oodbume  v.  Bowman  would  have  furnished  *  a  *  604 
precedent  in  the  plaintiffs'  favour.  But  I  see  nothing  in 
any  other  part  of  the  record  which  can  clear  up  the  ambiguity 
on  this  point ;  the  finding  of  the  jury  respecting  notice  not  being 
entitled  to  be  considered  as  a  judicial  determination  on  that  point, 
for  the  reasons  adverted  to  in  a  former  answer. 

In  this  state  of  the  case,  it  seems  to  me  that  the  judgment 
which  ought  to  be  pronounced  should  be  simply  ^  judgment  of 
reversal,  which  will  leave  it  open  to  the  parties  litigant  to  bring 
a  new  action,  if  so  advised. 

Mr.  Justice  Coleridge.  —  In  answer  to  the  first  question  pro- 
pounded by  your  Lordships,  I  beg  to  state,  that,  in  my  opinion, 
the  conduct  of  A.  B.,  in  the  case  supposed,  was  a  breach  of  the 
condition  of  the  bond.  Upon  this  question  it  will  not  be  neces- 
sary to  state  the  reasons  for  my  opinion  at  any  great  length. 
The  bond  and  the  condition  are  framed  to  secure  the  due  dis- 
charge of  the  duties  of  the  collector  in  his  office  :  his  office  is  but 
for  a  year's  duration,  and  his  duty  (amongst  other  things)  is,  to 
pay  to  the  Receiver-General,  at  the 'times  specified,  the  moneys 
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which  he  shall  collect  upon  the  assessments  for  the  year,  in  dis- 
charge of  those  assessments:  to  pay  them  in  discharge  of  the 
arrears  of  former  assessments  is  no  more  such  a  payment  than  to 
pay  them  on  any  private  account  to  the  Receiver-General,  or  to 
any  other  person  would  be.  Whether  this  were  done  with  or 
without  the  participation  or  collusion  of  that  officer,  seems  to  be 
immaterial.  The  condition  is  broken,  if,  with  the  knowledge 
and  by  the  act  of  the  collector,  in  whole  or  in  part,  the  moneys 
collected  are  not  paid  in  discharge  of  that  assessment  under 
which  they  were  collected. 

*  605       In  the  case  supposed  in  your  Lordships'  second  *  ques- 

tion, I  am  of  opinion  that  it  is  a  defence  to  the  action  that 
the  commissioners  did  not  before  suit  seize  and  sell  the  lands 
and  goods  there  mentioned,  if  such  action  be  brought  against  the 
surety.  This  seems  to  me  to  flow  as  a  necessary  and  direct  (jpn- 
sequence  from  the  language  of  the  first  proviso  in  the  13th  sec- 
tion of  the  43  Geo.  3,  c.  99;  and  I  can  give  no  effect  to  that 
proviso,  which  was  evidently  framed  to  make  a  distinction  be- 
tween the  principal  and  surety,  in  favour  of  the  latter,  unless  by 
so  construing  it.  The  bond  is  taken  under  the  provisions  of  that 
section;  and  it  seems  to  me  that  the  proviso  is  virtually  in- 
corporated in  the  condition  of  the  bond,  and  that  it  limits  the 
liability  of  the  surety  to  the  making  good  the  deficiency  remain- 
ing after  sale  of  the  collector's  lands  and  goods.  Many  reasons 
in  support  of  this  view  of  the  case  occur  to  the  mind,  and  have 
already  been  suggested  in  the  printed  judgments  formerly  deliv- 
ered in  the  case  now  before  your  Lordships  ;  but  it  seems  to  me 
more  satisfactory  to  rely  on  the  unambiguous  language  of  the 
proviso  itself.  According  to  that,  the  surety  is  made  liable  to  be 
sued,  not  for.  every  deficiency,  but  for  a  particular  and  limited 
deficiency ;  t.^.,  that  which  shall  remain  after  sale  of  the  lands, 
tenements,  goods,  and  chattels  of  the  collector.  That  liabDity 
only  he  must  be  taken  to  have  contemplated  when  he  sealed  the 
bond.  To  hold  that  he  may  be  sued  before  sale,  for  the  general 
deficiency,  is  to  subject  him  to  a  different  and  enlarged  liability, 
and,  in  effect,  to  expunge  the  proviso  from  the  statute. 

I  am  equally  of  opinion  that  the  want  of  seizure   and  sale 
by  the  commissioners  will  be  an   answer  to  the  action, 

*  606    although  they  had  no  knowledge  before  the  *  commence- 

ment of  the  suit  of  the  existence  of  the  lands  and  goods. 
This  opinion  I  express  with  much  diffidence,  because  I  have  rea- 
son to  fear  that  it  differs  from  that  entertained  by  some  of  my 
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brethren.  But  I  arrive  at  it  upon  the  same  principle  that  led 
me  to  my  answer  to  your  Lordship's  second  question,  —  the  prin- 
ciple, namely,  of  collecting  the  meaning  and  intention  of  the 
statute  from  the  unambiguous  expression  used,  rather  than  from 
any  notions  which  I  may  entertain  of  what  is  just  or  expedient. 

Having  considered  with  attention  and  respect  the  reasons  that 
have  been  stated  in  support  of  a  contrary  opinion,  I  am  bound  to 
say  that  they  have  not  satisfied  my  mind.  The  question  arises 
simply  on  the  construction  of  the  proviso  in  section  thirteen, 
before  referred  to :  in  terms  it  is  silent  as  to  notice  to  the  com- 
missioners, or  knowledge  had  by  them:  the  words  are  —  "No 
such  bond  shall  be  put  in  suit  against  any  surety  for  any  defi- 
ciency other  than  what  shall  remain  unsatisfied  after  sale  of 
the  land,  &c.,  of  such  collector,  in  pursuance  and  by  virtue  of 
the  directions  and  powers  given  to  the  commissioners  by  this 
Act :  "  and  the  question  is,  whether  these  words  are  to  be  under- 
stood as  if,  instead  of  them,  the  statute  had  said,  "all  lands,  &c., 
of  such  collector  of  the  existence  whereof,  or  otherwise,  the  said 
commissioners  shall  have  been  apprised  by  the  said  surety  before 
the  commencement  of  such  suit."  This  is  the  question :  and  the 
test  by  which  I  think  it  ought  to  be  tried  is  this,  —  whether  this 
addition  is  a  necessary  implication  from  the  words  already  used, 
in  order  to  give  them  a  sensible  meaning  and  effect.  If  by  this 
test  I  can  see  that  the  proposed  addition  is  already  necessarily 
contained,  although  not  expressed,  in  the  statute,  it  is,  of 
course,  not  the  less  *  cogent  because  not  expressed.  But  I  *  607 
cannot  concede  that  we  are  at  liberty,  upon  any  ground 
whatever,  to  add  a  new  term  to  the  statute.  In  saying  this,  I 
am  not  unmindful  of  the  dicta  to  be  found  in  our  books,  nor  of 
decisions  upon  old  statutes,  which  seem  to  warrant  a  more  free 
dealing  with  the  written  law ;  and  whenever  Acts  of  Parliament 
shall  again  be  framed  with  the  generality  and  conciseness  with 
which  the  legislature  spoke  some  centuries  since,  it  may  be  fit  to 
consider  the  soundness  of  that  principle  of  inteipretation  which 
they  involve ;  but  it  is  enough  to  say  that  it  is  wholly  inappli- 
cable to  a  modern  statute,  in  which  the  legislature  is  careful  to 
express  all  it  intends  in  so  many  words,  that  to  go  beyond  their 
necessary  implication  is  to  make,  not  to  interpret,  law.  The 
principle,  then,  on  which  I  rely,  will  not  let  in  the  consideration 
of  particular  circumstances  in  each  case,  or  a  regard  to  a  gseater 
or  less  degree  of  convenience,  a  more  or  less  complete  effect  to 
be  given  to  the  presumed  intent  of  the  legislature.    Nothing,  in 
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short,  which  is  founded  on  what  the  legislature  might  better 
have  done,  nor  simply  even  what  the  legislature  intended ;  the 
sole  legitimate  inquiry  is,  I  conceiye,  what  intention  is  to  be 
found  in  the  words  of  the  Act,  expressed  or  implied :  unless,  by 
words  written  or  words  necessarily  implied,  and  therefore  vir- 
tually written,  the  intention  has  been  declared,  we  cannot  give 
effect  to  it. 

Now,  that  the  words  are  sensible  by  themselves,  as  read  with- 
out any  implied  addition,  nay,  that,  the  proviso  being  framed 
confessedly  for  the  benefit  of  the  surety,  the  absence  of  the  pro- 
posed addition  will  more  largely  effectuate  its  general  intent, 
can,  I  think,  scarcely  be  denied.  The  argument,  indeed,  takes 
another  direction,  —  that  it  is  necessary  to  qualify  or 
*  608  *  restrain  the  proviso  by  implying  the  necessity  of  knowl- 
edge in  the  commissioners,  in  order  to  prevent  the  words 
from  having  their  full  natural  operation,  because  ^hat  would 
defeat  the  very  object  of  the  section  itself.  This  seems  to  me 
avowedly  to'  be  an  alteration  of  the  statute ;  and,  therefore,  I 
should  not  feel  removed  from  my  position,  if  I  were  to  concede 
that  the  effect  of  my  interpretation  would  be  that  which  is 
alleged.  I  am  not,  however,  driven  to  such  a  concession;  if 
the  commissioners  da  their  duty,  they  will,  before  the  appoint- 
ment of  collectors  in  any  of  the  three  modes  pointed  out  by  the 
9th,  13th,  and  14th  sections  of  the  statute,  and  before  the  admis- 
sion of  any  persons  to  be  sureties,  take  care  to  inform  themselves 
of  the  properties  of  the  collectors,  in  such  a  manner  as  to  prevent 
any  practical  difficulty  arising  fi-om  tlie  proviso.  I  observed,  in 
passing,  that  though  there  are  three  modes  of  appointment  men- 
tioned in  the  statute,  and  in  one  of  them  the  commissioners  them- 
selves are  the  parties  to  select  the  collector,  yet  the  same  form  of 
condition  and  the  same  proviso  applies  to  all,  —  a  circimistance 
not  without  its  weight  in  respect  of  the  argument  founded  on 
the  difference  as  to  the  knowledge  of  the  circumstances  of  the 
collector,  which  it  is  said  may  be  presumed  to  exist  between  the 
commissioners  and  the  sureties. 

I  do  not  notice  in  detail  the  different  suggestions  which  have 
been  made  in  favour  of  the  qualified  inteipretation  of  the  proviso, 
and  which  are  founded  on  considerations  of  inconvenience  or 
liability  to  fraud  in  the  literal  one ;  because  my  argument,  if  a 
sound  one,  denies  the  admissibility  of  any  such  considerations. 
But  one  argument  that  has  been  used  demands  an  answer. 
It  is  said,  that  the  proviso  being  for  the  benefit  of  the  surety, 
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justice  requires  that  he  should  *  inform  the  commission-  *  609 
ers  of  those  circumstances  which  bring  him  within  its  reach. 
I  own  this  appears  to  me  to  beg  the  question,  or  to  misrepresent 
the  situation  of  the  parties :  if  my  contract  has  only  been  to  be 
answerable  for  what  shall  remain  after  seizure  and  sale  of  my 
principal's  property ;  if  you  cannot  sue  me  for  any  thing  till  you 
have  exhausted  that  primary  fund,  —  what  principal  of  justice 
requires  that  I  should  undertake  the  responsibility  of  discovering 
that  fund  ?  why  am  I  to  help  you  to  the  performance  of  this  con- 
dition, which  is  to  give  you  a  right  of  action  against  myself?  If, 
indeed,  it  can  be  shown  that  I  collude  with  my  principal,  or  take 
any  step  to  conceal  or  make  away  with  his  property,  any  pre- 
sumption may  properly  be  made  against  me.  Something  analo- 
gous to  this,  though  not  expressly  in  point,  is  the  course  of 
decisions  with  regard  to  the  landlord's  re-entry  under  the  4  Geo. 
2,  c.  28,  where  no  sufficient  distress  is  found  on  the  premises : 
the  burden  of  search  in  every  part  of  the  premises,  and  of  proof 
that  no  distress  was  there,  is  cast  on  the  landlord ;  but  if  the 
tenant  is  shown  to  impede  such  search  in  any  way,  the  presump- 
tion immediately  shifts,  and  is  cast  upon  the  tenant. 

I  cannot  but  feel,  in  conclusion,  that  the  argument  on  the 
other  side  is  but  a  disguised  attempt  tc^  alter  a  law  which  is 
thought  to  be  imperfectly  expressed.  To  do  this  is  always 
unjust  in  the  particular  case,  because  it  works  an  ex  post  facto 
alteration  of  the  contract  between  the  parties ;  and  is  unsound 
in  legal  principle.  My  sense  of  the  practical  importance  of  this 
doctrine  must  be  my  excuse  for  having  troubled  your  Lordships 
so  long  with  my  answer  to  the  third  question. 

In  answer  to  your  Lordships'  fourth  question,  I  beg  to 
state  that,  in  my  opinion,  on  the  facts  supposed,  *the  *610 
issue  raised  by  the  rejoinder  ought  to  be  found  for  the 
defendant.  The  allegation  and  denial  of  notice  in  the  plea  and 
replication  appear  to  me  immaterial;  the  rejoinder,  therefore, 
rightly  passed  them  over,  and  tendered  the  issue  on  that  which  was 
material,  on  which  there  has  been  a  sensible  finding  by  the  jury. 

As  a  judgment  non  obstante  veredicto  is  always  upon  the  merits, 
and  assumes,  not  only  that  the  defence,  even  if  good  in  form 
and  true  in  fact, -is  bad  in  law,  but  that  it  discloses  a  confession 
of  the  plaintiff's  case,  the  hinge  upon  which  the  answer  to  your 
Lordships'  fifth  question  will  turn  must  be,  whether  the  rejoinder, 
being  by  the  supposition  (but  not  in  my  opinion)  bad  in  point  of 
law,  though  true  in  fact,  also  confesses  the  remaining  allegations 
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of  the  replication  which  it  has  not  denied.  In  terms,  a  pleading 
of  this  description,  which  merely  selects  for  denial  one  of  many 
facts  alleged  in  the  previous  pleading,  admits  nothing  as  to  the 
residue.  For  the  purpose,  indeed,  of  trial  before  the  jury,  every 
thing  is  admitted  but  that  which  is  denied :  where,  however,  the 
fact  so  denied  and  found  is  immaterial,  a  distinction  has  always 
been  taken  between  a  pleading  of  this  sort  and  one  which  con- 
fesses and  avoids.  In  the  case  of  Plummer  v.  Lee  (a)  the  Court 
of  Exchequer  acted  upon  this  distinction.  The  same  distinction 
in  principle  appears  to  have  been  recognized  as  early  as  in  the 
case  of  Pitt8  v.  Polehampton^  (6)  in  which  Lord  Holt  took  this 
difference,  that,  "  where  the  defendant's  plea  confesses  the  duty 
demanded  by  the  plaintiff,  and  does  not  avoid  it  sufficiently,  if 
the  issue  be  immaterial,  and  found  for  the  plaintiff,  he  shall 
*  611  have  *  judgment ;  but  if  the  defendant's  plea  goes  in  dis- 
charge of  the  action,  and  the  issue  is  taken  immaterially, 
and  verdict  for  the  plaintiff,  a  repleader  shall  be  granted."  I 
therefore  beg  to  answer  this  question  in  the  negative. 

In  the  case  of  Bennet  v.  Molhech^  ((?)  Lord  Hale  said  that  it 
had  even  then  become  obsolete  for  the  Court  of  King's  Bench  to 
award  a  repleader  on  a  writ  of  error ;  and  it  has  ever  since,  I 
believe,  been  the  understood  practice  that  a  repleader  cannot  be 
awarded  by  a  Court  of  error.  Your  Lordships  are  not  in  pos- 
session of  the  record ;  and  I  do  not  see  how  you  can  carry  into 
effect  that  which  judgment  of  repleader  is  intended  to  produce. 
This  judgment  directs  that  the  parties  replead,  and  the  cause 
begins  again  from  the  point  at  which  the  defect  in  the  pleading 
appears ;  it  is  calculated,  therefore,  to  bring  them  to  a  material 
issue  in  fact  or  law ;  and  the  House  would  be  called  upon  to  per- 
form the  functions  of  an  original  Court  for  the  trial  of  the  cause, 
without  having  the  record  in  its  possession,  or  the  means  of  sum- 
moning a  jury,  giving  day  to  the  parties,  or  using  any  of  that 
machinery  by  which,  in  the  Courts  below,  causes  are  regularly 
carried  on  to  judgment. 

Your  Lordships'  seventh  question  is  new.  In  answering  it,  I 
must  assume  that  the  opinion  which  I  have  ventured  to  express 
in  answer  to  your  third  question  is  erroneous,  and  also  that,  if 
there  had  only  been  the  fifth  plea  pleaded,  the  Court  below  should 
have  directed  the  parties  to  replead.  In  that  state  of  things,  as 
I  have  already  stated  that  I  think  your  Lordships  cannot  award 

(a)  2  M.  &  W.  496  ;  6  Dowl.  755.  (ft)  I  Lord  Raym.  390. 

(c)  2  Saund.  819. 
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that  judgment,  I  see  no  other  course  that  would  have  been 
open  for  this  House  but  *  simply  to  have  reversed  the  judg-  *  612 
ment  for  the  plaintiffs  pronounced  below.  The  question 
then  arises,  whether  the  fact  of  there  being  other  pleas  and  other 
issues  on  the  record  so  found  that  upon  them  a  satisfactory  judg- 
ment could  have  been  pronounced  for  the  plaintiffs  below  if  the 
fifth  plea  had  not  been  pleaded,  will  enable  this  House  now  to 
pronounce  that  judgment,  although  the  fifth  plea  be  there,  and 
the  issue  arising  on  it  not  disposed  of  sa  isfactorily.  Upon  prin- 
ciple, I  should  have  no  difficulty  in  answering  this  question  in  the 
negative.  The  fifth  plea  is  pleaded  to  the  whole  cause  of  action. 
In  what  way  a  material  issue  raised  upon  it  may  be  disposed  of, 
the  House  cannot  at  all  anticipate  judicially:  it  may  be  for  the 
defendant  below ;  and  if  so,  all  the  other  issues  become  wholly 
immaterial.  To  pronounce  judgment,  then,  as  to  the  whole  rec- 
ord, in  this  state  of  it,  is  to  exclude  one  party  from  a  defence  on 
which  he  relies ;  to  prejudge  one  defence  by  conclusions  drawn 
from  the  demerits  of  other  defences.  This  injustice  is  prevented 
by  the  rule,  which  I  have  always  considered  universal  and  inflex- 
ible, that  each  plea  is  to  be  looked  at  by  itself  for  all  purposes, 
except  where  by  reference  it  incorporates  any  of  the  allegations 
of  another.  If,  indeed,  the  House  saw  that»Uie  issue  on  any  one 
good  plea  was  in  favour  of  the  defendant,  the  merits  of  the  other 
pleas  might  be  disregarded.  But  that  is  only  because  they  then 
become  immaterial  as  to  the  final  issue  of  the  cause. 

I  have  stated  that,  upon  principle,  this  did  not  appear  to  me  a 
difficult  question.  But  I  am  aware  of  the  case  of  &oodbume  v. 
Bowman^  (a)  where,  ui  a  considered  judgment  of  the  Court  of 
Common  Pleas,  expressions  are  to  be  found  at  variance  with  the 
opinion  I  have  expressed.  I  feel  the  full  weight  of  that 
*  high  authority ;  but  I  am  bound  to  express  to  your  Lord-  *  618 
ships  the  opinion  which  I  still  entertain ;  and  it  is  some 
satisfaction  to  me  to  observe  that  the  principle  on  which  I  rely  is 
expressly  asserted  in  the  same  judgment,  and  that  the  departure 
from  it,  which  I  cannot  acquiesce  in,  is  not  necessary  to  the  deci- 
sion then  made  by  the  Court. 

Upon  the  whole,  therefore,  my  answer  to  this  question  is,  that 
on  the  supposition  made,  the  judgment  below  ought  to  be  simply 
reversed. 

Mb.  Justice  Williams. — ^As  it  so  happens  (singularly  enough, 

(a)  9  Bing.  532  ;  2  M.  &  Scott,  700. 
VOL.  vu.  29      .  [  449  ] 
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it  seems)  that,  upon  the  first  question  proposed,  there  is  no 
difference  of  opinion,  I  shall  trouble  your  Lordships  very  shortly 
in  answer  to  it.  I  think  that  the  payment  of  part  of  the  money 
received  by  the  collector  for  the  year  1828  to  the  account  or 
service  of  former  years,  was  a  clear  breach  of  the  condition  of 
the  bond.  It  seems  to  me  that  such  application  of  the  money 
differs  in  no  respect  from  the  payment  by  the  collector  of  any 
other  debt  contracted  at  any  other  time  and  in  any  other 
manner. 

The  answer  to  the  second  question  must  depend  upon  the 
true  construction  of  the  proviso  in  the  13th  section  of  the  43 
Geo.  3,  c.  99.  That  section,  after  declaring  that  collectors,  if 
required,  shall  find  good  and  sufficient  security  by  bond,  in  the 
manner  prescribed,  has  the  following  proviso :  "  That  no  such 
bond  shall  be  put  in  suit  against  any  surety  or  sureties  for  any 
deficiency  other  than  what  shall  remain  unsatisfied  after  sale  of 
the  lands,  tenements,  goods,  and  chattels  of  such  collector,  in 
pursuance  and  by  virtue  of  the  directions  and  powers  given  to 
the  respective  commissioners  by  this  Act."  In  considering  the 
true  intent  and  meaning  of  this  proviso,  I  pass  by  the 
*  614  *  opposite  inconveniences  which  have  been  pressed  in  argu- 
ment, by  observing  that  they  may  probably  be  cdnsidered 
as  balancing  each  other.  Our  business,  however,  is  with  the 
construction  of  the  statute ;  and,  if  that  be  ascertained,  conse- 
quences are  to  be  neglected.  And  the  proper  construction  is, 
to  give  effect  to  the  intention  of  the  legislature  as  far  as  pos- 
sible ;  and  if  there  be  provisions  seemingly  inconsistent,  to  recon- 
cile them  so  as  to  further  that  intention.  .  This,  I  apprehend,  is 
true  generally,  and  will  probably  not  be  doubted.  If,  however, 
any  authorities  be  requisite,  they  may  be  found  in  Comyns's 
Digest,  Parliament  (R.  10).  Now,  that  the  proviso  was  intro- 
duced expressly  for  the  benefit  of  the  sui*ety  seems  to  me  to 
admit  of  no  doubt ;  I  can  attribute  to  it  no  meaning  or  effect  at 
all,  except  that  be  the  object.  The  language  seems  to  me  to  be 
perfectly  plain  and  appropriate.  The  object  also  is  quite  con- 
sistent with  the  position  of  the  surety,  and  his  relation  to  the 
principal ;  because  there  is  nothing  in  the  bond  in  question,  or 
in  that  relation,  to  raise  an  inference  that  the  former  should  be 
liable  except  upon  failure  of  the  latter.  This  proviso  also  is 
introduced  in  a  manner  equally  consistent  with  this  view  of  the 
subject.  In  the  earlier  part  of  the  section,  the  liability  of  the 
surety  is  described;  and  then  eomea  the  proviso  imposing  a 
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restriction  upon  that  liability.  Except,  therefore,  the  applica- 
tion of  the  lands  and  goods  (if  any)  be  deemed  a  condition  pre- 
cedent to  calling  upon  the  surety  to  make  good  "  the  deficiency," 
no  effect  is  given  to  the  proviso,  and  it  might  as  well  be  expunged 
altogether.  Either  the  proviso  does  impose  this  condition,  or, 
in  my  opinion,  it  does  nothing.  I  am  desirous  of  bringing 
before  your  Lordships  in  as  concise  a  form  as  possible  what 
occurs  to  me  upon  this  part  of  the  subject:  it  has  been 
*  pursued  more  fully  and  in  detail  (if  that  should  be  *615 
thought  worthy  of  reference)  on  a  former  occasion,  (a) 

I  have  before  observed  that  the  words  of  the  proviso  seem  to 
me  plain  and  unambiguous :  they  are,  ^^  no  such  bond  shall  be 
put  in  suit  against  any  surety  or  sureties  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  sale  of  the  lands,  goods," 
&c.,  of  the  collector :  that  is,  no  bond  shall  be  put  in  suit  for  the 
arrears  of  the  collector,  but  only  for  the  deficiency,  if  any,  after 
his  property  has  been  applied,  as  in  reason  and  justice  it  ought, 
to  discharge  those  arrears,  as  far  as  it  will  go.  The  distinction 
seems  to  me  to  be  obvious  and  plainly  marked  between  the  col- 
lector and  the  8Ui*ety.  By  the  52d  section,  which  contains  the 
"directions  and  powers"  alluded  to  in  the  proviso,  the  commis- 
sioners are  authorized  and  empowered  (not  required)  to  make 
sale  of  the  lands  and  goods  of  the  collector.  Against  him,  there- 
fore, the  bond  may  be  put  in  suit  before  sale ;  for  he  is  not  within 
the  benefit  of  the  proviso ;  whereas  that  was  framed  expressly 
for  the  protection  of  the  surety,  and  he  (the  latter),  in  my 
opinion,  cannot  be  sued  before  sale  made,  if  practicable. 

When  I  before  observed  to  your  Lordships  that  the  language 
of  the  proviso  seemed  to  me  to  be  free  from  doubt,  I  was  not 
unmindful  of  the  criticism  which  has  been  made  upon  the  words 
**  no  such  bond  shall  be  put  in  suit,"  as  if  they  were  distinguish- 
able and  might  have  a  different  meaning  from  '^  no  action  shall 
be  brought,"  or  "  no  proceedings  shall  be  had  or  taken."  I  am, 
however,  unable  to  perceive  any  distinction,  and  cannot 
but  think  that,  both  in  common  parlance  *  and  in  legal  *  616 
acceptation,  the  terms  are  identical,  and  have  precisely 
the  same  meaning.  That  they  won  d  be  so  understood  in  a 
popular  sense,  I  think  is  beyond  a  doubt ;  and  that  they  ought 
to  be  so  understood  legally,  I  also  think.  I  observe  that  Lord 
Tentbrdbn,  in  Peppin  v.  Cooper^  (V)  where  the  question  was 

(a)  See  2  Bing.  N.  C.  0  ;  2  Scott,  2G. 
Q>)  2  B.  &  Aid.  431. 
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upon  this  same  Act  of  Parliament,  uses  two  of  the  phrases  in 
exactly  the  same  sense.  His  Lordship,  whose  general  precision 
and  accuracy  of  expression  are  well  known,  observes :  "  I  am 
clearly  of  opinion  that  the  bond  might  be  put  in  suit  without 
selling  the  goods  of  Pepper,  who,  in  this  case,  was  a  mere 
surety;  for,  although  it  appears  on  the  face  of  the  bond  that 
he  is  a  collector  also,  still  he  is  not  the  collector  contemplated 
by  the  Act,  whose  goods  must  be  sold  before  proceedings  are 
had  upon  the  bond  against  the  surety.  And  what  is  the  dis- 
tinction between  ^proceedings  had  upon  the  bond'  and  ^  action 
brought  upon  the  bond?'"  Holbotd,  J.,  says:  "I  also  think 
that  this  bond  may  be  put  in  suit  against  the  surety,  although 
it  may  happen  that  another  person  has  been  jointly  appointed 
a  collector,  without  first  selling  the  lands  and  goods  of  that  per- 
son ;  for  the  collector  contemplated  by  the  Act,  whose  goods  are 
to  be  sold  previously  to  the  bond  being  put  in  suit,  is  the  col- 
lector who  has  made  default."  Having  mentioned  this  ease 
with  a  view  to  the  understanding  of  the  expressions  upon  which  I 
was  commenting,  I  beg  leave  to  observe  that  I  would  by  no  means 
press  or  strain  any  inference  deducible  therefrom.  I  am  quite 
aware  that  it  is  no  authority  bearing  upon  the  present  case,  nor 
any  thing  like  it.  The  decision  merely  is,  that  whereas  two 
*  617  collectors  had  been  appointed,  and  one  only  had  *made  de- 
fault, it  was  not  necessary  to  sell  the  non-defaulting  collect- 
or's lands  and  goods  before  having  recourse  to  the  surety.  But  it 
is,  at  the  same  time,  luideniable  that  both  the  learned  Judges 
do  expressly  allude  (to  say  no  more)  to  the  sale  of  the  default- 
ing collector's  lands  and  goods  as  a  condition  precedent  to 
resorting  to  the  surety.  This  view  of  the  subject  seems  to  be 
in  conformity  to  what  was  very  early  laid  down  upon  it. 

The  third  question  I  must  beg  leave  to  answer  with  some 
qualification ;  the  reason  for  which  I  hope  to  make  apparent, 
when,  in  answer  to  the  next  question,  I  shall  have  to  consider 
the  effect  of  the  rejoinder  to  the  replication  to  the  fifth  plea,  the 
finding  of  the  jury  thereon,  and  the  general  result  therefrom. 
If  I  am  to  suppose  that  the  commissioners  '^  had  no  knowledge," 
after  due  and  reasonable  diligence  exerted  by  them  to  ascertain 
the  fact,  of  the  existence  of  lands  and  goods  of  the  collector 
which  they  might  have  seized  and  sold,  it  seems  to  me  that, 
under  such  circumstances,  a  good  defence  could  not  be  made  bj 
the  surety.  If,  however,  the  commissioners  "had  no  knowl- 
edge," from  the  same  cause  that  always  occasions  ignorance, — 
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simply,  not  trying  to  learn,  —  I  think  there  may  be  a  good  de- 
fence, from  the  fact  of  the  possession  of  lands  and  goods  by  the 
collector,  after  his  default  and  before  action  brought,  even  though 
the  commissioners,  upon  the  supposition  last  made,  were  ignorant 
of  the  existence  of  either.  This  is  said  upon  an  assumption  at 
present  (to  be  considered  more  fully  presently)  that  neither  from 
the  statute,  nor  from  any  general  rule  of  law,  is  the  surety  bound 
to  give  any  notice,  or  furnish  any  knowledge  (your  Lordships,  it 
seems,  understanding  the  expressions  to  be  equivalent) 
whatever  to  the  commissioners  of  the  existence  of  lands  *or  *  618 
goods  of  the  collector.  I  will  endeavour  to  explain  my 
meaning  by  reference  to  the  pleadings  themselves :  —  Suppose  thp 
fifth  plea  to  have  stood  as  it  does,  omitting  the  allegation  of 
notice :  if  the  replication,  by  appropriate  allegations,  had  shown 
reasonable  diligence  in  the  commissioners  to  discover  lands  and 
goods  of  the  collector,  and  that  none  could  be  found,  it  seems  to 
me  that  such  replication  would  have  been-  an  answer  to  the  plea. 
If,  on  the  other  hand,  the  replication  had  merely  stated  that  the 
commissioners  had  no  notice  or  no  knowledge  of  any  lands  or 
goods,  it  would,  in  my  opinion,  contain  no  answer  at  all,  and 
would  be  bad  on  general  demurrer.     » 

The  fourth  question  raises  the  points  upon  which  so  great  a 
difference  and  variety  of  opinion  unfortunately  exist  amongst  the 
Judges ;  and  in  our  answer  to  this  question,  I  adopt  the  supposi- 
tion contained  in  it,  viz.,  that  issue  has  been  joined  upon  the 
rejoinder,  and  that  upon  that  issue  there  is  a  finding  of  the  jury 
in  the  words  stated  in  the  question,  and  that  finding  is  in  its  terms 
for  the  defejidant  below :  whether  it  be  so  in  substance,  remains 
to  be  considered ;  and,  for  this  purpose,  it  may  be  necessary  to 
advert  to  the  course  and  state  of  the  pleadings  from  the  said  fifth 
plea  downwards. 

That  plea  alleges,  that  before  the  exhibiting  of  the  bill,  the 
collector  had  lands  and  goods  within  the  jurisdiction  of  the  com- 
missioners which  might  have  been  seized,  &c.,  of  which  the 
plaintifiB  had  notice.  The  replication  thereto  is,  that  the  col- 
lector had  no  lands  of  which  the  plaintiffs  had  notice,  and  that 
all  the  goods  of  which  the  plaintiffs  had  notice  were  seized  and 
sold,  and  that,  after  such  seizure,  there  were  no  goods,  &c.,  of 
which  the  plaintiffs  had  notice,  liable  to  be  seized,  &c. 
The  rejoinder  (dropping  all  mention  *of  notice)  states,  *619 
that  after  failure  by  the  collector,  he  had  lands  which 
ought  to  have  been  seized  and  sold,  and  that  all  the  goods,  &c., 
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It  seems  to  me  that  our  duty  is  to  examine  what  and  with 
whom  the  means  of  knowledge  are,  according  to  the  provisions  of 
the  Act  of  Parliament  itself.     Now,  so  far  as  the  surety  is  con- 
cerned, the  statute,  as  might  be  expected,  is  silent  as  to  the 
recommendation  of  caution  or  means  of  information ;  he  is  left  to 
himself.   With  the  commissioners,  however,  the  case  is  otherwise. 
By  the  9th  section,  they  are  to  appoint  assessors,  who  are  to  act 
upon  oath,  and  moreover  are  to  be  charged  and  instructed  by 
the  commissioners  in  the  requisites  for  discharging  their  duty. 
Further,  by  the  same  section,  the  assessors  are  to  return  two  or 
more  able  and  sufficient  persons  of  the  places  for  which  the 
assessors  act,  to  be  collectors.     It  seems  to  be  clear,  therefore, 
that,  in  the  due  performance  of  their  duty,  the  assessors  are  bound 
to  inquire  into  the  sufficiency  of  the  persons  returned,  including, 
of  course,  their  substance  and  property ;  and  if  the  matter  had 
rested  here,  it  might  perhaps  have  been  not  unreasonably  con- 
sidered as  a  statutory  mode  pointed  out  to  the  commissioners  of 
ascertaining  by  deputed  authority  the  means  of  the  persons  to  be 
appointed.     But  the  section  goes  further,  and  enacts  that  the 
persons  so  returned  by  the  assessors  are  to  be  appointed  by  the 
commissioners;  and  as  persons  are  presumed  to  do  their  duty 
(and  particularly  when  acting  upon  oath,  for  the  commissioners 
also  are  sworn),  it  must  be  taken  as  against  them  (the  commis- 
sioners) that  they  became  acquainted  with  the  property  of  the 
pei-sons  about  to  be  appointed,  and  of  this  collector,  Bigg,  amongst 
the  rest ;  and  this  supposition  and  construction  is  the  more  prob- 
able and  reasonable,  because  the  collector  is  not  required 
*  623    by  *  the  13th  section  to  find  security  at  all  events,  but  only 
if  required  by  the  commissioners.   This,  therefore,  seems  to 
imply  that  the  commissioners  ought  to  inquire  in  each  case,  or 
else  how  can  they  exercise  a  discretion  as  to  requiring  or  dis- 
pensing with  security  in  the  case  of  each  appointment?     And 
why,  then,  is  notice  to  be  required  from  the  surety  to  those  who, 
by  the  very  supposition  of  having  done  their  duty,  have  acquired 
knowledge  already? 

I  have  mentioned  at  the  outset  that  my  answer  to  this  ques- 
tion proceeds  upon  the  supposition  that  there  is  an  issue  joined, 
and  that,  too,  in  the  terms  of  the  rejoinder  to  the  replication  to  the 
fifth  plea.  I  must,  however,  take  leave  to  state  to  your  Lord- 
ships that  I  entertain  great  doubt  (to  say  no  more)  whether  there 
be  any  issue  joined  at  all ;  because  there  certainly  is  not  an  affir- 
mation and  denial  of  the  same  fact  or  facts  in  that  replication  and 
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rejoinder,  except,  indeed,  all  that  is  alleged  in  the  replication 
about  notice  can  be  considered  as  wholly  without  meaning,  which 
it  seems  very  difficult  to  say. 

Upon  the  whole,  it  seems  to  me  that  this  case  is  brought  abun- 
dantly within  both  or  either  of  the  rules  or  conditions  dispensing 
with  the  necessity  of  averring  notice.  When,  therefore,  I  find 
that  the  rejoinder  contains  the  same  allegations  which  would  have 
been  sufficient  to  make  the  fifth  plea  good  and  a  defence  to  the 
action,  and  that  on  the  twelfth  issue  (in  the  terms  stated  in  the 
question)  raised  upon  the  rejoinder,  the  finding  is  for  the  defend- 
ant below,  my  opinion  is  that  the  issue  ought  to  be  found  for 
him.  It  is  true  that  the  jury  do  also  find  (in  the  manner  stated) 
"  that  the  commissioners  had  not  notice."  But  it  is  to  be  ob- 
served, first,  that  this  fact  is  not  included  in  the  issue, 
and  next,  that  admitting  the  finding  of  such  a  *  fact  to  be  *  624 
within  the  competence  of  the  jury,  it  is  not,  without  more 
(for  the  reasons,  such  as  they  are,  already  given  at  length,  I 
fear,  inconvenient  to  your  Lordships),  available  for  the  plaintiffs 
below.  This  circumstance,  therefore,  does  not  affect  the  conclu- 
sion at  which  I  have  arrived,  and  which  is  as  above  stated. 

To  avoid  repetition,  I  have  endeavoured  to  bring  together,  in 
answer  to  the  third  and  last  questions,  almost  all  that  occurs  to 
me  upon  the  whole  subject.  And  from  those  answers,  it  is  obvi- 
ous that  my  opinion  is  against  a  part  of  the  suppositions  contained 
in  this  (the  fifth)  question.  Adopting,  however,  as  I  am  bound 
to  do,  those  suppositions,  my  answer  is  still  in  the  negative: 
because,  first,  I  do  not  think  there  is  any  such  admission  as  that 
alluded  to ;  and  next,  if  there  be,  that  the  consequence  would 
follow  that  judgment  non  obstante  veredicto  can  be  entered  for  the 
plaintiffs  below.  It  surely  cannot  be  carried  to  the  extent  of 
admitting  no  notice  or  knowledge,  after  due  means  used  to  obtain 
it.  Differing,  as  I  have  the  misfortune  to  do,  from  my  brother 
LiTTLEDALE  upou  the  poiut  of  uoticc,  I  agree  entirely  with  his 
observations  upon  this  part  of  the  case  in  the  Court  below.  He 
is  thus  reported :  (a)  "  The  plaintiffs  may  contend  that  they  are 
entitled  to  judgment  non  obstante  veredicto^  but  there  seems  a 
great  difficulty  in  saying  that ;  for  the  rejoinder  is  not  one  which 
shows  that  the  defendant  has  no  defence  on  the  whole  case,  which 
is  the  ground  of  entering  a  judgment  for  the  plaintiff  in  such 
case.     The  finding  of  the  jury  that  Bigg  had  lands,  is  not  like  an 

(a)  2  Bing.  N.  C.  49;  2  Scott,  62. 
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allegation  which  furnishes  no  defence ;  but  it  is  part  of  an  allega- 
tion which,  coupled  with  something  else,  would  constitute 

*  625    a  defence  ;  and  that  *  something  else  is  imperfect  and  does 

fonn  part  of  the  issue  which  the  jury  ought  to  try,  and  if 
found  one  way  would  show  there  was  a  defence,  but  in  the  otfaei 
way  not." 

If,  as  is  certainly  done  continually,  a  venire  de  novo  may  be 
awarded  by  a  Court  of  error,  it  seems  dijfficult  to  assign  any  very 
good  reason  why  it  may  not  award  a  repleader.  My  learned 
brothers,  however,  have  almost  all  expressed  an  opinion  that  it 
cannot  be  done.  Lord  Hale,  in  Bennet  v.  Holbech^  (a)  is  reported 
to  have  said,  after  referring  to  maiiy  cases  in  which  a  repleader 
had  been  awarded,  '^  that  it  is  obsolete,  and  not  in  use  at  this 
day."  The  books  of  practice  assume  that  it  cannot  be  done ;  and 
I  cannot  find  any  instance  of  the  revival  of  the  usage  since  the 
time  of  Lord  Hale.  I  am  not  prepared  to  say,  therefore,  that  a 
repleader  can  be  awarded. 

The  latter  part  of  the  seventh  question  has  been,  in  substance, 
answered  by  what  I  have  already  said  upon  the  fifth ;  viz.,  that 
the  other  pleas,  or  the  issues  found  thereon,  do  not  in  my  opinion 
contain  a  sufficient  confession  or  afford  sufficient  proof  whereon 
to  found  a  judgment  for  the  plaintiff  upon  the  whole  record. 
The  earlier  part  involves  in  it  the  result  of  the  whole  inquiry, 
which  is,  in  my  opinion,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed  ;  but,  inasmuch  as  there  does  not  appear  to 
be  any  appropriate  issue  whereon  to  sustain  the  finding  of  the 
jury  in  favour  of  the  defendant,  which  otherwise  would  have 
entitled  him  to  it,  I  do  not  think  that  judgment  can  be  pronounced 
for  him. 

Mr.  Baron  Gurney.  —  It  appears  by  the  special  verdict, 

*  626    to  which  the  first  question  refers,  that  A.  B.  *  was  duly  ap- 

pointed collector  of  the  assessed  taxes  for  the  year  1828 ; 
and  that  the  plaintiff  in  error  duly  entered  into  a  bond  with  a 
condition  for  payment  by  A.  B.  to  the  Receiver-General  of  the 
taxes  of  all  the  sums  collected  and  received  by  him,  and  which 
came  to  his  hands  as  collector  for  the  year  1828 ;  but  that  he  did 
not  pay  all  those  siuns  to  the  account  or  service  of  that  year,  but 
a  part  only,  and  the  residue  he  paid  to  the  account  or  service  of 
former  years  for  which  he  had  been  collector,  • —  for  which  former 
years  the  party  in  this  cause  was  not  surety.     The  plain  and 

(a)  2  Wms.  Saond.  819  a  :  2  Lev.  12. 
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necessary  result  from  this  statement  is,  that  A.  B.  violated  his 
duty,  and  that  the  bond  is  forfeited.  The  appointment  is  for  the 
year  1828.  The  duty  under  that  appointment  is  confined  to  that 
year.  The  bond  is  for  the  due  performance  of  his  duty  for 
that  year.  It  was  his  duty  to  apply  the  collection  of  that  year 
to  the  account  or  service  of  that  year.  The  application  of  any 
part  of  the  money  collected  under  the  assessments  of  that  year,  to 
cover  any  deficiency  in  any  former  year,  is  just  as  much  a  breach 
of  his  duty,  and  a  forfeiture  of  this  bond,  as  if  he  had  paid  the 
money  to  any  other  creditor,  or  lost  it  at  the  gaming  table.  The 
suretyship  was  for  the  conduct  of  the  collector  in  the  year  1828, 
and  no  other.  Neither  the  collector  nor  the  surety  was  contem- 
plated in  any  other  character  than  as  collector  and  surety  for  that 
year.  The  collector  for  the  former  year  might  have  been  differ- 
ent ;  the  sureties  for  the  former  year  were  different ;  but  these 
circumstances  cannot  make  any  difference  in  the  consideration  of 
this  question. 

The  second  and  third  questions  are,  whether  this  action  can  be 
maintained  against  the  surety  until  the  commissioners  shall  have 
sold  the  lands,  goods,  and  chattels  of  the  collector,  within 
their  jurisdiction ;  and  *  your  Lordships  have  propounded  *  627 
questions  to  the  Judges  founded  upon  the  different  sup- 
positions of  the  commissioners  having  and  not  having  notice  of 
that  fact. 

I  am  of  opinion,  that  if  the  collector  had  lands,  goods,  and 
chattels  within  the  jurisdiction  of  the  commissioners,  they  could 
not  put  the  bond  in  suit :  and  I  do  not  think  that  their  right  of 
action  is  affected  by  their  knowledge  or  their  ignorance.  The 
Statute  43  Geo.  3,  c.  99,  §  13,  directs  the  security  to  be  given  by 
the  collector,  with  the  two  sureties,  by  a  joint  and  several  bond ; 
and  directs  that  every  such  bond  given  by  way  of  such  security 
shall  be  prosecuted  by  the  commissioners  on  any  failure  or 
default  of  the  collector :  "  Provided  always,  that  no  such  bond 
shall  be  put  in  suit  against  any  surety  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  sale  of  the  lands,  tene- 
ments, goods,  and  chattels  of  such  collector,  in  pursuance  and  by 
virtue  of  the  directions  and  powers  given  to  the  respective  com- 
missioners by  this  Act."  If,  therefore,  the  collector  has  lands, 
tenements,  goods,  or  chattels,  I  think  that  the  sale  of  them  by 
the  commissioners  is  a  condition  precedent.  This  proviso  holds 
out  to  the  persons  who  become  sureties  for  collectors,  that  they 
shall  not  be  resoi'ted  to  until  all  the  means  of  payment  from  the 

[459] 


*  627  CASES  IN  THE  HOUSE  OP  LORDS. 

property  of  the  collector  shall  have  been  exhausted.  And  if 
that  be  not  fulfilled  to  the  very  letter,  I  think  that  the  surety 
does  not  receive  the  security  or  advantage  which  is  held  out  to 
him  by  this  proviso. 

I  admit  that  this  question  of  knowledge  is  not  free  from  diffi- 
culty.    It  may  be  said  that  a  fact  of  which  the  commissioners  are 
ignorant,  is  the  same  as  a  fact  that  does  not  exist.     The  special 
verdict  upon  which  these  questions  are  founded,  however, 

*  628   shows  that  the  *  ignorance  of  the  commissioners  in  this 

instance  arose  from  a  want  of  due  diligence,  as  the  jury 
found  that  the  collector  had  lands  and  goods,  and  that  the  com- 
missioners had  reasonable  grounds  for  believing  that  he  had. 
Another  observation  serves  to  show  that  knowledge  or  ignorance 
does  not  enter  into  this  question.  If  knowledge  be  necessary,  it 
must  be,  I  apprehend,  the  knowledge  of  the  two  or  three  com- 
missioners who  are  the  obligees  in  the  bond.  The  commissioners 
consist  of  a  large  number  of  persons  :  it  may  happen  that  these 
two  or  three  persons  may  be  utterly  ignorant ;  whereas  a  hun- 
dred and  fifty  others  may  have  entire  and  perfect  knowledge. 
The  Act  of  Parliament  does  not  require  that  the  knowledge  shall 
be  brought  home  to  the  obligees  of  the  bond,  nor  even  to  the 
commissioners,  or  any  of  them  ;  and  I  do  not  think  that  that  can 
be  superadded.  It  is  the  safer  and  the  sounder  construction  of 
the  Act,  to  consider  this  as  an  absolute  condition  precedent. 

In  discussing  this  point,  it  has  been  remarked  that  the  52d  sec- 
tion, to  which  the  proviso  refers,  does  not  make  the  proceeding 
by  the  commissioners  against  the  collector  compulsory;  that  it 
merely  empowers  the  commissioners  to  proceed.  I  have  given 
the  fullest  consideration  to  this  argument ;  but  it  does  not  appear 
to  me  to  be  satisfactory.  The  52d  section  empowers  the  commis- 
sioners to  seize,  and  requires  them  to  sell,  the  collector's  property. 
The  13th  section,  I  think,  peremptorily  requires  that  the  commis- 
sioners shall  exercise  that  power  before  they  resort  to  the  surety. 
It  may  be  said  thdt  this  construction  of  the  statute  may  materially 
embarrass  the  commissioners  in  prosecuting  the  sureties  of  the 
collectors  who  are  defaulters.     Undoubtedly  it  may ;  but  I 

*  629   do  not  think  that  violence  is  to  be  done  to  the  *  express 

words  of  an  Act  of  Parliament,  for  the  purpose  of  reliev- 
ing the  commissioners  from  embarrassment.  Another  Act  of 
Parliament  may  be  passed  which  may  be  free  from  ambiguity. 
These  cases  of  embarrassment,  I  fear,  always  arise  from  neglect 
of  duty.  If  commissioners  did  their  duty,  collectors  would  not 
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haye  the  opportunity  of  committing  such  enormous  embezzle- 
ments, and  their  sureties  would  escape  the  ruin  with  which  they 
are  sometimes  overwhelmed.  In  the  case  oiPeppin  v.  Cooper^  (a) 
it  was  not  necessary  to  decide  this  precise  point,  as  the  question 
there  made  was,  whether  or  not  the  goods  of  another  collector 
must  be  first  sold.  But  that  argument  necessarily  brought  this 
proviso  under  the  consideration  oif  the  Court ;  and  Lord  Tenter- 
den,  speaking  of  the  collector,  speaks  of  him  as  one  "  whose 
lands  and  goods  must  be  sold  before  proceedings  are  had  upon 
the  bond  against  the  surety." 

The  answer  to  the  second  and  third  questions  includes  the 
answer  to  this  question, — that  the  issue  ought  to  be  found  for  the 
defendant. 

The  view  which  I  have  taken  of  the  case  renders  it  almost 
unnecessary  for  me  to  answer  the  remaining  questions. 

The  answer  to  the  fifth  question  is  included  in  the  answer  to 
the  fourth;  and  is,  that  judgment  cannot  be  entered  for  the 
plaintiffs  non  obstante  veredicto^  on  the  implied  confession  in  the 
rejoinder  to  the  replication  to  the  fifth  plea,  that  the  plainti& 
had  no  notice  of  the  existence  of  the  lands  and  goods  in  ques- 
tion. 

I  am  of  opinion  that  a  repleader  cannot  be  awarded  by 
a  Court  of  error.     That  is  laid  down  by  Lord  *  Hale,    *  680 
in  Saunders.  (6)     One  hundred  and  seventy  years  have 
elapsed  since,  and  no  instance  of  the  award  of  a  repleader  under 
circumstances  like  the  present,  has  occured  from  that  time  to 
this. 

I  think  that  the  judgment  for  the  plaintiffs  ought  to  be 
reversed. 

Mr.  Justice  Patteson.  —  In  answer  to  the  first  question  pro- 
posed by  your  Lordships,  I  am  of  opinion  that  the  conduct  of  A. 
B.,  as  therein  described,  was  a  breach  of  the  condition  of  the 
bond  therein  mentioned.  The  words  of  the  condition  of  that 
bond  are,  that  he  shall  "  well  and  truly  pay,  or  cause  to  be  paid 
unto  the  Receiver-General  of  the  said  taxes,  rates,  and  duties,  for 
the  county  of  Middlesex,  all  such  sum  and  sums  of  money  as 
shall  come  to  his  hands  as  such  collector,  upon  the  days  and  at 
the  times  by  the  said  Acts  appointed  for  the  payment  thereof,  and 
according  to  the  true  intent  and  meaning  of  the  said  Acts."     The 

(a)  2  B.  &  Aid.  481.  (b)  2  Wins.  Saond.  319  a. 
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intent  and  meaning  of  the  said  Acts,  amongst  other  tilings,  was, 
that  the  moneys  collected  in  each  year  should  be  carried  to  the 
account  of  such  year.  Now,  though  A.  B.  paid  to  the  Receiver- 
General  all  the  moneys  collected  by  him  in  the  year  in  question, 
yet  he  did  not  pay  the  whole  to  the  account  of  that  year :  he  did 
not,  therefore,  pay  the  moneys  according  to  the  true  intent  and 
meaning  of  the  Acts.  He  paid  them  in  discharge  of  a  debt  which 
he  owed  in  respect  of  the  collection  of  former  years,  in  violation 
of  the  intent  and  meaning  of  the  Acts ;  whether  with  the  con- 
sent of  the  Receiver-6ener£il  or  not,  seems  to  be  immaterial ;  and 
his  conduct  in  so  doing  seems  to  me  to  be  as  much  a  breach  of 
the  condition  of  the  bond  as  if  he  had  applied  the  moneys  to  the 

payment  of  any  other  debt  which  he  owed. 
*  631        *  To  the  second  question  proposed  by  your  Lordships,  I 

answer  that,  in  my  opinion,  it  is  a  defence  to  an  action 
brought  by  the  commissioners  on  the  bond,  that  they  did  not, 
before  suit,  seize,  and  sell  the  lands  and  goods  of  A.  B.  of  which 
they  had  knowledge.  This  is  an  action  against  a  surety  who  has 
entered  into  a  bond  under  the  provisions  of  an  Act  of  Parlia- 
ment. 43  Geo.  3,  c.  99.  Before  entering  into  that  bond,  he 
would  naturally  look  at  the  Act,  with  a  view  to  discover  tlie 
nature  of  his  engagement,  the  liabilities  he  was  to  incur,  and 
the  means  of  protection  afforded  him :  he  would  construe  the 
Act  in  the  plain  and  obvious  sense  which  its  language  imports: 
and  surely  he  would  have  great  reason  to  complain  if  a  Court 
of  Law,  upon  any  question  of  his  liability  arising,  should  put  a 
forced  and  technical  construction  on  that  language,  to  his  preju- 
dice. He  finds  that  the  Act,  in  the  18th  section,  directs  the 
commissioners,  in  case  of  default  in  the  collector,  to  prosecute, 
i.e.,  put  in  suit,  the  bond  ;  provided  always,  *Hhat  no  such  bond 
shall  be  put  in  suit  against  any  surety  or  sureties  for  any  defi- 
ciency other  than  what  shall  remain  unsatisfied  after  sale  of  the 
lands,  tenements,  goods,  and  chattels  of  such  collector,  in  pur- 
suance and  by  virtue  of  the  directions  and  powers  given  to  the 
respective  commissioners  by  this  Act."  Those  directions  and 
powers  are  contained  in  the  52d  section  of  the  Act,  which  author- 
izes and  empowers  (not  requires)  the  commissioners,  in  case  of 
default,  to  make  sale  in  a  summary  manner  of  the  collector's 
lands  and  goods,  wheresoever  the  same  can  be  discovered  and 
found.  The  commissioners  are  not  obliged  to  seize  and  sell 
the  collector's  property :  they  may  put  the  bond  in  suit  against 
him  without  doing  so ;  for  he  is  not  within  the  proviso  in  the 
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13th  section ;  yet  they  may  *  first  seize  and  sell  the  col-  *  682 
lector's  property,  if  they  please,  and  may  afterwards  put 
the  bond  in  suit  against  him  ;  and  if  they  do  so,  it  is  plain  that, 
as  the  bond  comes  within  the  8  &  9  Will.  3,  c.  11,  §  8,  they 
cannot  recoyer  more  than  what  remains  due  after  deducting  the 
produce  of  the  sale.  Now,  the  proviso  in  the  13th  section  wasi 
obviously  intended  to  put  the  surety  in  a  better  situation  than 
the  collector ;  but  if  that  proviso  be  not  held  to  constitute  a  con- 
dition precedent,  their  situation  will  be  precisely  the  same.  And, 
indeed,  it  seems  to  me  to  be  impossible  to  give  any  effect  at  all 
to  that  proviso,  except  by  construing  it  as  any  unlearned  man 
would  do,  viz.,  as  a  condition  precedent.  It  has  been  suggested 
that  the  commissioners  might  exercise  their  powers  under  the 
62d  section,  for  the  benefit  of  the  surety,  after  enforcing  the 
bond  against  him,  and  so  give  effect  to  the  proviso.  But,  on 
examining  again  the  words  of  the  52d  section,  it  is  clear  to  my 
mind  that  the  commissioners  could  not  be  justified  under  it  in 
making  sale  of  the  collector's  property  to  satisfya  debt  which 
had  been  already  discharged  by  the  surety,  and,  as  far  as  the 
commissioners  are  concerned,  altogether  satisfied.  That  section 
empowers  the  commissioners  to  seize  the  collector's  property,  if 
he  shall  neglect  to  pay  any  sums  received  by  him  ;  but  they  are 
not  at  once  to  sell ;  they  are  to  give  ten  days'  public  notice  of  a 
meeting ;  and,  in  case  the  moneys  be  not  paid  and  satisfied,  they 
are  required  to  sell,  to  satisfy,  and  pay  into  the  hands  of  the 
Receiver-General  the  sums  due,  with  costs  and  charges,  and 
render  the  overplus  to  the  owner  of  the  property.  It  seems  to 
me,  that  if  the  surety  has  paid  the  moneys  due  before  any  seiz- 
ure of  the  collector's  property,  it  cannot  be  said  that  the  collector 
has  neglected  to  pay,  so  as  to  authorize  the  commissioners 
to  seize,  within  the  meaning  of  that  *  section  ;  nor,  again,  *  633 
if  they  could  seize  and  hold  a  meeting  with  ten  days'  pub- 
lic notice,  could  it  be  said  that  the  moneys  due  were  not  paid  and 
satisfied,  so  as  to  require  or  empower  them  to  sell ;  nor,  if  they 
did  sell,  could  they  pay  the  moneys  into  the  hands  of  the  Re- 
ceiver-General, he  having  already  obtained  the  amount  from  the 
surety.  The  powers  given  by  that  section  are,  as  I  apprehend, 
primarily  intended  for  the  benefit  of  the  commissioners  in  the 
exercise  of  their  public  duty ;  and  if  they  have  no  longer  any 
public  duty  to  perform,  which  they*  have  not  as  soon  as  the 
moneys  due  are  paid,  they  have  no  right  to  exercise  those 
powers.     The  benefit  to  the  surety  from  the  exercise  of  those 
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powers  seems  to  be  a  secondary  object,  and  arises  only  &om  the 
proviso  contained  in  the  13th  section.  Without  that  proviso, 
the  surety  could  have  no  right  at  any  time  to  call  for  the  exer- 
cise of  those  powers  for  his  benefit ;  and,  as  the  terms  of  that 
proviso  plainly  relate  only  to  a  sale  antecedent  to  his  being  sued, 
I  am  at  a  loss  to  see  by  what  construction  of  the  Act  he  could 
call  for  the  exercise  of  those  powers  after  he  had  paid  the  money. 
The  third  question  proposed  by  your  Lordships  is  one  upon 
which  I  have  entertained  much  doubt ;  but  1  have  come  to  the 
conclusion  that  it  is  a  defence  to  the  action,  that  the  commis- 
sioners did  not  seize  and  sell  lands  or  goods  of  the  collector,  if 
any  such  existed,  although  they  had  no  knowledge  of  their 
existence.  No  words  can  be  found  in  the  Act  of  Parliament 
which  require  any  such  knowledge ;  and  there  are  provisions  as 
to  the  appointment  of  collectors,  by  which  the  commissioneis 
have  the  means  of  knowing  whether  they  are  able  and  sufficient 
persons.  Those  provisions,  indeed,  apply  only  to  the  time  when 
the  collectors  are  appointed,  and  do  not  give  the  commis- 
*  634  sioners  *  any  greater  facilities  for  discovering  the  property 
of  the  collectors  than  any  other  person  may  have.  It  may 
be  said  that,  if  the  mere  existence  of  any  such  property,  though 
unknown,  and  perhaps  concealed,  and  therefore  not  seized  and 
sold,  were  to  defeat  the  remedy  against  the  surety,  it  is  obvious 
that  much  opportunity  for  collusion  and  fraud  would  be  afforded, 
and  all  attempts  to  enforce  the  payment  of  moneys  by  the  surety 
might  be  from  time  to  time  defeated,  without  any  real  neglect  on 
the  part  of  the  commissioners ;  and  that  it  is  very  reasonable  to 
require  that  the  party  for  whose  benefit  a  seizure  and  sale  are  to 
take  place,  should  give  such  information  to  the  commissioners  as 
will  enable  them  to  make  such  seizure,  or  at  all  events  should  not 
set  up  the  want  of  such  seizure  as  a  defence,  unless  he  can  estab- 
lish that  the  commissioners  have  been  guilty  of  a  culpable  neg- 
lect in  not  making  it.  Every  Act  of  Parliament,  as  well  as  any 
other  document,  must  have  a  reasonable  construction ;  and  I 
apprehend  that  such  construction  ought  to  prevail  as  will  effect- 
uate the  obvious  intention  of  the  legislature,  provided  no  violence 
be  done  to  the  language  which  it  has  adopted.  It  may  also  be 
said  that  the  very  object  and  intention  of  the  legislature  in  re- 
quiring that  the  collector  should  find  sureties,  will  be  frustrated 
if  it  be  held  that  the  existence  of  any  unknown  or  concealed 
property  of  the  collector  will  defeat  the  remedy  against  the 
surety ;  at  the  same  time  that  the  benefit  intended  for  the  surety 
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may  be  amply  preserved  by  requiring  the  seizure  and  sale  of  the 
known  property  of  the  collector  as  a  condition  precedent  to  his 
being  sued  for  the  moneys  due.  These  reasons  led  me  upon  a 
former  occasion  (a)  to  entertain  the  opinion  that  knowl- 
edge of  the  existence  *  of  such  lands  and  goods  was  nee-  *  635 
essarily  implied  in  the  proviso  which  limits  the  power  of 
suing  the  surety.  I  am,  however,  free  to  confess  that,  after  fur- 
ther consideration  of  the  Act  of  Parliament,  I  am  not  so  sure  of 
the  intention  of  the  legislature  as  to  feel  that  I  was  warranted 
in  entertaining  that  opinion ;  and,  as  it  may  be  possible  that,  by 
putting  such  a  construction  upon  the  Act,  I  am  altering  or  adding 
to  it,  instead  of  simply  interpreting  it,  I  feel  myself  bound  to 
abide  by  the  literal  meaning  of  the  words,  and  to  hold  that  the 
existence  of  any  unsold  lands  or  goods  which  the  commissioners 
might  have  seized  and  sold,  is  a  bar  to  the  action,  whether  they 
knew  of  them  or  not. 

In  answer  to  the  fourth  question  proposed  by  your  Lordships, 
I  am  of  opinion  that  the  issue  raised  by  the  rejoinder  (if  any 
issue  at  all  be  raised)  ought,  upon  the  finding  of  the  jury,  to  be 
found  for  the  defendant.  In  considering  the  efiEect  of  similar 
pleadings  upon  a  former  occasion,  I  came  to  the  conclusion  that 
the  issue,  though  informal,  involved  the  question  of  notice.  I 
am  free  to  confess  that,  upon  further  consideration,  I  think  that 
I  then  came  to  a  wrong  conclusion.  The  replication  here  asserts 
that  A.  B.  had  no  lands  of  which  the  plaintiffs  had  notice,  that 
all  the  goods  of  A.  B.  of  which  the  plaintiff  had  noticawere 
seized  and  sold,  and  that  A.  B.  had  no  other  goods  of  which  the 
plaintifB}  had  notice.  The  rejoinder  asserts  that  A.  B.  had  lands 
which  might  have  been  sold,  and  that  all  the  goods  of  A.  B. 
which  might  have  been  discovered  and  sold  were  not  seized  and 
sold,  and  concludes  to  the  country ;  and  the  plaintiffs  add  the 
similiter.  Here  is  an  assertion  on  the  one  side,  and  denial  on  the 
other :  put  the  replication  and  rejoinder  together,  and  the  separate 
assertions  of  the  plaintiffs  and  defendant  will  be  found 
•jointly  to  amount  to  this,  —  that  A.  B.  had  lands  and  *636 
goods  which  might  have  been  sold,  but  of  which  the  plain- 
tifiEs  had  no  notice.  The  plaintiffs  have  not  denied  the  existence 
of  lands  and  other  goods  besides  those  solid  simpliciter,  but  only 
the  existence  of  lands  and  other  goods  of  which  they  had  notice. 
The  defendant  has  not  asserted  the  existence  of  lands  and  other 

(a)  2  Bing.  N.  C.  21 ;  2  Scott,  36. 
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goods  simpliciter,  but  only  the  existence  of  lands  and  other  goods 
which  might  have  been  sold.  The  replication  relates  to  lands 
and  goods  of  A.  B.  in  a  particular  condition  or  predicament:  the 
rejoinder  relates  to  lands  and  goods  of  A.  B.  in  another  and 
di  erent  condition  or  predicament.  The  more  I  consider  the 
matter,  the  more  satisfied  I  feel  that  no  issue  at  all  is  raised  by 
the  rejoinder :  neither  an  informal  issue,  which  would  be  cured 
by  verdict,  nor  an  immaterial  one,  which  cannot  now  be  cured 
at  all.  But  if  any  issue  be  raised,  I  think  that  it  must  be  an 
issue  in  the  words  used  by  the  defendant  in  his  rejoinder,  which 
concludes  to  the  country,  and  which  do  not  involve  the  question 
of  notice :  and  if  it  be  an  issue  in  those  words,  it  ought  to  be 
found  for  the  defendant. 

The  fifth  question  proposed  by  your  Lordships  is  one  which, 
accord  ng  to  my  view  of  it,  is  of  very  gene/al  importance  as  a 
question  of  pleading.  It  involves  the  consideration  whether  any 
pleading  which  concludes  to  the  country  (except,  perhaps,  the 
anomalous  statutable  plea  of  bankruptcy)  contains  any  confession 
of  the  matters  stated  in  the  previous  pleadings,  and  not  denied. 
Here  I  take  the  issue  (if  any  there  be),  as  I  have  already  stated, 
to  be  in  the  words  of  the  rejoinder,  and  to  be  an  immaterial  issue, 
for  want  of  involving  the  question  of  notice,  —  assuming  always, 

as  this  question  does,  that  notice  is  material.  Still,  as  the 
♦  637    rejoinder  concludes  to  the  country,  *  and  tenders  an  issue, 

it  must  be  taken  to  traverse  the  whole  or  some  part  of  the 
replication.  Clearly  it  does  not  tra^nerse  the  whole  ;  it  omits  that 
part  of  the  replication  which  relates  to  notice,  and  traverses  the 
seizure  and  sale  of  all  the  lands  and  goods  which  might  have  been 
seized  and  sold.  Now,  the  distinction  between  pleadings  by  way 
of  traverse,  and  pleadings  by  way  of  confession  and  avoidance, 
is  familiar  to  all  lawyers ;  and  it  is  the  latter  only  upon  which 
questions  of  this  sort  have  hitherto  arisen.  One  of  the  last  cases 
on  this  subject  is  that  of  Gale  v.  Caperrij  (a)  in  which  the  defend- 
ant pleaded  by  way  of  set-oflF  a  promissory  note  alleged  to  have 
been  made  by  the  plaintiff  to  a  third  person,  and  by  him  indorsed 
to  the  defendant:  the  plaintiff  replied  that  the  said  supposed 
debt  on  the  said  promissory  note  did  not  arise  within  six  years. 
It  was  contended  that  this  replication  was  no  confession  of  the 
making  and  indorsing  of  the  note  ;  that  it  was  not  only  a  denial 
of  its  having  been  made  and  indorsed  within  six  years,  but  a 

ft 

(a)  1  Ad.  &  E.  102  ;  8  N.  &  M.  863. 
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denial  that  it  was  ever  made  and  indorsed.  The  Court,  how- 
ever, held  otherwise,  and  considered  the  replication  as  a  pleading 
hy  way  of  confession  and  avoidance,  and  not  by  way  of  traverse. 
The  replication  there  concluded,  as  it  of  necessity  must,  to  the 
Court,  because  it  introduced  new  matter.  The  case  of  Lambert 
V.  Taylor  (J)  does  not  go  to  the  same  length ;  indeed,  in  the 
judgment  there  delivered  by  Lord  Tenterden,  it  is  admitted  for 
the  purposes  of  the  cause  that  the  plea  of  the  Statute  of  Limita- 
tions, as  generally  pleaded,  does  not  admit  a  cause  of  action. 
Unquestionably,  for  the  purposes  of  trial,  a  traverse  of  one 
out  of  several  allegations  in  the  preceding  *  pleadings  ad-  *  638 
mits  the  facts  stated  in  the  other  allegations,  and  renders 
it  unnecessary  to  adduce  any  evidence  in  support  of  them  :  and 
so  far  it  is  an  implied  confession  of  them:  yet  it  seems  to  be 
only  a  confession  stib  modoy  and  not  an  absolute  confession,  as 
all  pleadings  are  which  go  on  to  attempt  an  avoidance.  I  have 
always  understood  that  judgment  non  obstante  veredicto  is  only  to 
be  allowed  in  a  very  clear  case,  where  the  defence  set  up  is  good 
in  form  and  true  in  fact,  but  insufficient  in  law,  and  so  the  plead- 
ings show  that  the  defendant  has  no  defence  upon  the  merits  in 
any  way  of  putting  his  case.  Now,  that  is  by  no  means  the  result 
where  the  plaintiff  has  averred  some  fact  among  others  showing 
together  a  sufficient  cause  of  action,  but  which  fact,  bemg  sepa- 
rately traversed,  turns  out  to  be  immaterial.  In  such  a  case,  how 
can  it  be  said  that,  if  the  traverse  had  been  properly  taken,  the 
jury  might  not  still  have  found  for  the  defendant?  For  I  am 
not  now  considering  the  effect  of  any  special  finding  of  the  jury, 
but  simply  of  their  finding  in  the  words  of  the  issue.  Besides 
which,  there  is  in  this  case  a  good  plea,  containing  an  averment 
of  notice,  and  that  plea  is  not  disproved  in  any  material  part  of 
it ;  for  the  issue  which  arises  out  of  it  is  by  the  hypothesis  imma- 
terial. Unless,  therefore,  the  averment  of  notice  be  treated  as 
struck  out  of  that  plea,  and  so  the  plea  be  rendered  bad,  the 
plaintiffs  cannot  have  judgment  non  obstante  veredicto.  Now, 
the  dropping  of  that  averment  in  the  rejoinder  can  at  the  most 
amount  only  to  a  departure  in  pleading,  which  makes  the  re- 
joinder bad  ;  it  cannot  have  the  effect  of  striking  out  that  aver- 
ment from  the  plea  itself.  In  a  very  recent  case  in  the  Court  of 
Exchequer,  the  distinction  between  a  judgment  non  ob- 
stante veredicto  and  a  *  repleader  was  much  considered.    I   *  639 

(6)  4  B.  &  C.  138  ;  6  D.  &  R.  188. 
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allude  to  the  case  of  Plummer  v.  Lee^  (a).  That  was  an  action 
of  debt  on  an  award,  by  an  administratrix:  the  declaration 
stated,  that,  on  the  12th  July,  1833,  a  settlement  of  part  of  the 
accounts  took  place  between  the  deceased  and  the  defendant ;  it 
then  stated  a  submission  to  arbitration  by  the  plaintiff  as  admin- 
istratrix and  the  defendant,  and  an  award  :  the  first  plea  travei-sed 
the  making  of  an  award ;  the  second  traversed  that  the  settle- 
ment took  place  on  the  day  mentioned  in  the  declaration ;  the 
third  traversed  the  making  of  such  settlement  at  any  time.  On 
the  trial,  the  plaintiff  had  a  verdict  on  the  first  and  third  issues, 
the  defendant  on  the  second.  After  argument,  and  time  taken  to 
consider,  the  Court  held  that  the  second  plea  did  not  contain  any 
confession,  and  that  judgment  non  obstante  veredicto  could  not  be 
given,  but  awarded  a  repleader.  This  case  appears  to  me  to  be 
a  direct  authority  to  show  that  the  traverse  of  an  immaterial 
allegation  is  not  to  be  taken  as  an  absolute  confession  of  the 
other  allegations,  in  any  pleading. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  verdict 
cannot  be  entered  for  the  plaintiffs  on  an  implied  confession  in 
the  rejoinder. 

In  answer  to  the  sixth  question,  I  am  of  opinion  that  a  repleader 
ought  to  have  been  awarded,  in  the  case  stated,  by  the  Court 
below.  I  think,  however,  that  a  Court  of  error  cannot  so  award. 
Lord  Chief  Justice  Hale  expressly  states  that  in  his  time  the 
practice  of  awarding  a  repleader  in  the  Court  of  King's  Bench, 
upon  error  from  the  Common  Pleas,  was  obsolete  and  not  in  use : 
Bennet  v.  Holbech ;  (()  and  so  it  has  been  laid  down  in 
*  640  our  books  of  practice  ever  ♦  since.  Upon  a  writ  of  error, 
the  parties  are  not  before  the  Court  upon  a  day  given; 
and  though  a  practice  may  have  prevailed  in  ancient  times  for 
the  Court  of  King's  Bench  to  award  a  repleader,  into  which 
Court  the  record  itself  was  always  removed  from  other  Courts 
on  a  writ  of  error,  and  became  a  record  of  the  King's  Bench, 
yet  it  does  not  appear  that  any  such  practice  ever  prevailed 
in  the  House  of  Lords ;  nor,  I  believe,  is  any  instance  known  in 
which' parties  have  pleaded  before  the  House  of  Lords,  or  in 
which  that  House  has  ever  issued  jury  process,  or  given  any 
judgment  except  on  a  writ  of  error  brought :  yet  such  must  be 
the  consequence  if  a  repleader  be  awarded  in  the  case  supposed 
by  the  sixth  question ;  unless,  indeed,  the  transcript  of  the  record 

(a)  2  M.  &  W.  495  ;  5  Dowl.  Prac.  Cas.  755. 
\h)  2  Wms.  Saond.  319  a. 
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be  remitted  to  the  Court  in  which  the  original  pleadings  took 
place,  with  a  direction  that  the  parties  should  replead  before 
that  Court, — a  course  of  proceeding  for  which  no  precedent,  I 
believe,  can  be  found. 

The  seventh  question  proposed  by  your  Lordships  raises  a  con- 
siderable difficulty.     In  answer  to  it,  I  am  of  opinion  that,  if 
there  be  but  one  issue  on  the  record,  and  that  be  an  immaterial 
issue  of  such  a  nature  that  the  Court  below  ought  to  have 
awarded  a  repleader,  but  has  in  fact  given  judgment  for  one 
of  the  parties,  a  Court  of  error  ought  simply  to  reverse  such 
judgment,  without  giving  any  judgment  in  favour  of  the  other 
party.     But  where  there  are  several  pleas,  some  or  one  of  which, 
or  the  issues  found  thereon,  contain  a  sufficient  confession,  or 
afford  sufficient  proof,  whereon  to  found  a  judgment  for  the 
plaintiff,  whether  the  immaterial  issue  on  the  other  plea  shall 
thereby  be  aided,  is  a  matter  of  some  nicety.     No  authority  can 
of  course  be  found  upon  this  subject  in  the  older  Reports, 
before  the  statute  of  Anne,  which  introduced  *  several    *641 
pleas.     4  Anne,  c.  16.     Nor  have  I  been  able  to  find  any 
direct  authority  since  that  time,  ei^cept  the  case  of  Q-oodhume  v. 
JBotvman.  (a)    In  that  case,  the  rule,  "  that,  in  considering  the 
merit  or  demerit  of  one  plea,  recourse  cannot  be  had  to  another, 
unless  expressly  referred  to,"  is  fully  recognized ;  but  it  is  said 
that  an  application  to  enter  judgment  non  obstante  veredicto  is 
founded  upon  the  whole  record,  and  therefore  that  all  the  pleas 
may  be  taken  into  consideration.     With  the  greatest  respect  for 
that  Court,  I  must  confess  that  I  have  great  doubts  as  to  the 
soundness  of  the  view  there  taken  as  to  the  effect  of  several  pleas. 
It  seems  to  me  to  be  essential  to  the  due  course  of  pleading,  and 
to   avoid  confusion,  that  no  blending  of  pleas  should  in  any 
instance  be  permitted,  and  that  whatever  may  be  the  number  of 
pleas  placed  upon  the  record,  each  plea  should  be  treated,  both 
in  itself  and  in  its  consequences,  as  if  it  were  the  only  plea  on 
the  record.     It  is  to  be  observed,  that  in  that  case  the  Court 
intimated  an  opinion  that  the  pleas  respectively  did  contain  a 
sufficient  confession ;  and  therefore  what  was  said  as  to  the  find- 
ing on  the  plea  of  not  guilty  being  received  in  aid  of  any  supposed 
defect  in  the  other  pleas,  was  in  some  measure  extrajudicial, 
though  entitled  to  the  highest  respect.    The  present  case,  how- 
ever, is  distinguishable  from  Q-oodbume  v.  Bowman^  inasmuch  as 

(a)  9  Bing.  582  ;  2  M.  &  Scott,  700.' 
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in  that  case  the  pleas  themselves  out  of  which  the  immaterial 
issues  arose  were  held  bad ;  but  here  the  plea  out  of  which  the 
immaterial  issue  arose  is  good,  and  therefore,  even  if  the  finding 
on  that  issue  be  disregarded,  still  the  plaintiffs  cannot  have  judg- 
ment ;  for  the  good  plea  not  disproved  still  remains  a  good 

♦  642   bar  to  the  action.     The  case  of  Q-oodbume  *  v.  Bowman 

came  under  consideration  in  the  Court  of  Exchequer  in  the 
case  of  Plummer  v.  Lee^  (a)  which  I  have  already  cited ;  but  a 
distinction  was  taken  between  them,  inasmuch  as  in  the  latter 
case  no  one  of  the  pleas  concluded  to  the  Court,  and  no  one  con- 
tained an  absolute  confession.  In  that  case,  the  immat-erial 
ti*avei*se  was  of  an  allegation  in  the  declaration :  and  even  sup- 
posing that  the  Court  might  under  those  circumstances  have 
entirely  disregarded  the  finding  on  that  issue, —  not  so  as  to  have 
aided  that  immaterial  issue  by  the  allegations  in  the  other  pleas, 
but  treating  it  as  if  no  such  traverse  had  beeft  taken,  —  yet,  in 
the  present  case,  that  course  cannot  be  pursued ;  because^  to 
disregard  the  immaterial  issue  would  be  also  to  disregard  the 
plea  out  of  which  it  arises,  which  is  an  affirmative  plea,  and  con- 
tains a  good  answer  to  the  action,  and  has  not  been  disproved  in 
any  material  part  of  it. 

My  answer,  therefore,  is,  that  up6n  these  pleadings  judgment 
cannot  be  given  for  the  plaintiffs,  disregarding  the  immaterial 
issue ;  neither  can  judgment  be  given  for  the  defendant ;  but  the 
judgment  of  the  Court  below  must  simply  be  reversed. 

Mr.  Justice  Bosanquet.  —  I  am  of  opinion  that  the  conduct  of 
Richard  Bigg  amounted  to  a  breach  of  the  condition  of  the  bond. 
Payment  of  the  money  collected  in  1828  to  the  account  of  former 
years  was  as  much  a- breach  of  duty  as  payment  to  one  of  the 
creditors. 

I  think  that  neglect  of  the  commissioners  to  seize  and  sell 
lands  and  gbods  of  A.  B.,  of  which  they  had  knowledge, 

*  643    before  action  brought,  is  a  defence  to  such  *  action.     It 

appears  to  me  that  the  proviso,  which  is  introduced  for 
the  benefit  of  the  surety,  makes  such  seizure  and  sale  a  condition 
precedent  to  putting  the  bond  in  suit,  where  the  commissioners 
have  knowledge  of  the  existence  of  such  lands  and  goods. 

But  I  think  that,  unless  the  comQiissioners  had  such  knowledge 
before  the  commencement  of  the  action,  the  existence  of  such 

(a)  2  M.  &  W.  495. 
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lands  and  goods  within  their  jurisdiction  is  not  a  defence ;  for 
the  proviso  must  receive  a  reasonable  construction.  The  13th 
section  of  the  43  Geo.  3,  c.  99,  directs  the  commissioners  to 
prosecute  if  the  collector  makes  default ;  which  direction  is  fol- 
lowed by  a  proviso  that  the  bond  shall  not  be  put  in  suit  for  any 
deficiency  other  than  what  shall  remain  after  sale  of  the  lands 
and  goods  of  the  defaulter.  But  if  the  commissioners  had  no 
knowledge  of  such  lands  Or  goods,  they  are  bound  by  the  direc- 
tions of  the  statute  to  prosecute.  The  legislature  cannot  with 
reason  be  supposed  to  have  intended  that  the  commissioners 
should  delay  the  commencement  of  a  prosecution  against  the 
sureties  until  they  should  have  ascertained  by  all  possible  means 
whether  or  not  the  collector  is  possessed  of  any  lands  or  goods : 
and  that  if,  after  such  suit  commenced,  any  the  smallest  portion 
of  property  should  be  discovered,  a  suit  honestly  commenced, 
pursuant  to  the  direction  of  the  statute,  should  be  defeated  by  a 
plea  of  the  existence  of  such  minute  amount  of  property  wilhin 
their  jurisdiction.  Possibly,  if  the  existence  of  property  were 
communicated  to  the  commissioners  after  action  brought,  pro- 
ceedings against  the  surety  might  be  stayed  until  the  property 
had  been  sold,  and  the  deficiency  ascertained;  but,  whatever 
might  be  the  effect  of  an  application  for  a  stay  of  proceedings, 
the  question  now  is,  whether  the  proviso  creates  an  un- 
qualified condition  *  precedent,  or  only  a  condition  quali-  *  644 
fied  by  knowledge  of  the  commissioners.  And  I  cannot 
think  that  it  was  intended,  by  the  introduction  of  this  proviso,  to 
render  it  impossible  for  the  commissioners,  with  any  safety,  to 
comply  with  the  directions  to  prosecute. 

It  has  been  suggested,  as  an  objection  to  this  construction,  that 
if,  by  notice  to  the  commissioners,  is  meant  notice  to  all  the  com- 
missioners, it  would  be  next  to  impossible  to  comply  with  such 
condition,  considering  the  great  number  of  persons  who  fill  that 
character ;  and  that,  if  notice  to  less  than  all  be  sufiicient,  a 
notice  to  one  who  may  have  no  knowledge  of  the  bond  would 
be  sufficient  to  defeat  an  action  duly  commenced  by  the  obligees. 
But  in  putting  what  I  think  a  necessary  limitation  on  the  words 
of  the  statute,  to  prevent  unreasonable  consequences,  I  do  not 
feel  myself  driven  to  adopt  a  condition  the  compliance  with 
which  would  be  either  impracticable  or  nugatory.  The  commis- 
sioners are  directed  to  appoint  a  clerk :  and  any  two  commission- 
ers may  act.  There  can  be  no  doubt  that  notice  to  such  clerk 
would  be  sufficient ;  so,  likewise,  would  notice  to  the  obligees  on 
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the  bond,  or  to  either  of  them,  or  to  either  of  the  commissioneis 
who  direct  the  bond  to  be  put  in  suit  in  the  name  of  the  obligees. 
But  I  neither  think  that  notice  to  all  the  commissioners  is  neces^ 
sary,  nor  that  notice  to  a  person  who,  though  a  commissioner, 
does  not  act  as  such,  would  be  sufficient  to  constitute  a  defence. 
The  notice,  of  which  the  necessity  is  brought  into  question  upon 
the  pleadings  in  this  case,  is  a  notice  to  the  plaintiffs,  the  obligees 
in  the  bond,  previous  to  the  commencement  of  the  action.  And 
I  think  that  whatever  would  amount  to  notice  to  them,  would  be 
sufficient :  but  nothing  else. 

*  645        I  think  that  the  issue  joined  on  the  fifth  plea  ought  *  to 

be  found  for  the  defendant.  The  issue  tendered  by  him, 
viz.,  that  there  were  lands  and  goods  of  A.  B.  within  the  juris- 
diction, has  been  found  in'  his  favour.  The  notice,  which  is 
negatived  by  the  finding,  forms  no  part  of  the  issue ;  nor  the 
allegation  that  the  commissioners  could  and  ought  to  have  sold, 
which  is  an  inference  of  law. 

Supposing  the  verdict  to  be  entered  for  the  defendant  on  the 
said  issue,  and  supposing  it  is  not  a  defence  to  the  action  that 
the  lands  and  goods  of  A.  B.  were  not  sold  by  the  commissioners, 
unless  they  had  notice  (meaning  knowledge)  of  their  existence, 
still  I  think  that  the  judgment  cannot  be  entered  for  the  plaintiflEs 
non  obstante  veredicto,  on  an  implied  confession  in  the  rejoinder, 
that,  if  there  were  lands  and  goods,  the  commissioners  had  no 
notice  of  their  existence.  The  plea  alleges  that  A.  B.  was  pos- 
sessed of  divers  lauds  and  goods,  of  which  the  plaintiffs  had 
notice,  and  which  might  have  been  seized  and  sold,  but  which 
lands  and  goods  then  continued  unsold.  The  replication  avers 
that  there  were  no  lands  which  the  commissioners  could  seize  and 
sell  of  which  they  had  notice,  and  that  they  had  seized  and  sold 
all  the  goods  and  chattels  of  which  they  had  notice.  It  admits 
the  existence  of  some  property,  and  that  the  commissioners  had 
notice  of  it ;  but  insists  upon  the  sale  of  all  the  property  of  which 
they  had  notice.  Notice  of  unsold  property  is,  therefore,  alleged 
on  the  one  side,  and  the  want  of  notice  of  any  property  unsold 
is  asserted  on  the  other.  The  frame  of  the  replication  clearly 
invited  the  defendant  to  take  issue  in  the  terms  of  it,  by  which 
the  sale  of  all  the  property  known  to  the  commissioners  would 
have  been  denied.  But  the  defendant,  by  his  rejoinder,  avoided 
such  denial,  departed  from  the  good  defence  set  up  by  hia 

*  646    plea,  and  •  chose  to  rely  on  the  mere  existence  of  property 

within  the  jurisdiction,  as  a  new  ground  of  defence  ;  nev* 
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ertheless,  I  cannot  say  that,  by  omitting  to  reassert  in  his  rejoinder 
the  notice  which  he  had  alleged  in  his  plea,  he  has  so  confessed 
the  want  of  notice  as  to  authorize  a  judgment  against  him,  founded 
on  such  a  confession.  In  Staples  v.  Heydon^  (a)  Lord  Chief  Jus- 
tice Holt  took  this  diflference , —  that  "  where  the  defendant  con- 
fesses a  trespass,  and  avoids  it  by  such  matter  as  can  never  be 
made  good  by  any  sort  of  plea,  there,  in  such  a  case,  judgment 
shall  be  given  upon  the  confession,  without  regard  to  such  an 
immaterial  issue :  but  where  the  matter  of  the  justification  is 
such  a  matter  as  if  it  were  well  pleaded  would  be  a  good  justifi- 
cation, there,  though  it  be  ill  pleaded,  yet  that  shall  not  be  taken 
to  be  a  confession  of  the  plaintiff's  action : "  and  he  added, 
"  The  books  do  all  of  them,  if  they  be  narrowly  looked  into, 
turn  upon  this  difference,  where  the  confession  is  full,  and  the 
matter  of  the  plea  is  ill  in  substance." 

But  though  judgment  non  obstante  veredicto  cannot  be  given 
upon  an  implied  confession  in  this  plea  of  want  of  notice,  it  does 
by  no  means  follow  that  a  repleader  ought  in  such  a  case  as  this  to 
be  awarded.  If  the  fault  of  the  rejoinder  had  consisted  in  a  defec- 
tive mode  of  pleading  the  matter  relied  on,  some  ground  might 
be  afforded  (St  a  repleader,  supposing  that  proceeding  could  be 
awarded  after  a  writ  of  error.  But  here  the  ground  taken  for 
the  defence  in  the  rejoinder  is  defective  upon  the  merits,  and 
cannot  by  any  pleading  be  made  available.  The  defendant  hav- 
ing studiously  declined  to  insist  upon  the  notice  mentioned 
in  the  plea,  and  chosen  to  put  *  his  defence  upon  the  mere  *  647 
existence  of  lands  and  goods  within  the  jurisdiction,  could 
not  make  that  defence  good  by  any  sort  of  amendment.  His 
omission  to  include  in  his  traverse  the  want  of  notice  was  no 
mistake  or  mere  error  in  form.  A  judgment,  won  obstante  veredicto 
is  always  upon  the  merits ;  a  repleader,  upon  the  form  or  manner 
of  pleading.  Tidd's  Practice,  9th  edit.  922.  But  whether  a 
repleader  ought  or  ought  not  to  have  been  awarded  in  the  Court 
below,  it  cannot,  I  apprehend,  be  awarded  by  a  Court  of  error, 
according  to  the  express  authority  of  Lord  Hale  in  Bennet  v. 
Holbech  ;  (6)  and  even  if  it  could,  I  am  of  opinion  that  it  ought 
not  to  be  awarded  in  this  case,  since  it  could  have  no 'other  effect 
but  that  of  enabling  the  defendant  to  set  up  some  new  defence. 

The  seventh  question  involves  two  inquiries :  first,  whether  the 
pleas  and  issues  contain  a  sufScient  confession  whereon  to  found 

(a)  2  Lord  Raym.  924.  (5)  2  Wms.  Saund.  819  a  ;  2  Lev.  11. 
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a  judgment  for  the  plaintiffs,  disregarding  the  immaterial  issue ; 
secondly,  whether  they  afford  sufficient  proof  to  found  such  judg- 
ment. 

I  have  already  stated  my  opinion,  in  answer  to  the  fifth  ques- 
tion, that  the  rejcfinder  to  the  replication  to  the  fifth  plea  does  not 
contain  a  sufficient  confession  of  want  of  notice  of  unsold  prop- 
erty to  authorize  such  a  judgment.     But,  although  want  of  notice 
be  not  confessed,  still  it  appears  to  me  that  by  the  same  rejoinder 
the  plaintiffs'  cause  of  action  is  confessed ;   and,  consequently, 
that  if  it  be  not  sufficiently  answered  (which,  for  the  reasons 
already  given,  I  think  it  is  not),  the  plaintiffe  are  entitled  to 
judgment.     The  ground  of  the  plaintiffs'  right  to  recover  is,  the 
breach  by  Richard  Bigg  of  the  condition  of  the  bond,  in 
•  648    *  neglecting  to  pay  to  tiie  Receiver-General  the  sums  col- 
lected for  taxes.     The  declaration,  as  usual,  states  a  money 
bond  payable  to  the  plaintiffs  on  request,  in  the  terms  of  the  in- 
strument.   Oyer  of  the  condition  having  been  had,  but  no  breach 
then  assigned,  the  defendant,  in  his  second  plea,  pleads  perform- 
ance generally ;  and  then,  in  his  fifth  plea,  sets  up  as  a  defence 
to  any  right  to  recover  on  the  bond,  that  Richard  Bigg  faithfully 
collected  all  sums  of  money  from  every  person  ch&rged,  and  in 
every  case,  long  before  the  commencement  of  the  action,  and 
from   thence  continually  hitherto,  was  possessed  of  lands  and 
goods  within  the  jurisdiction  of  the  commissioners  of  which  the 
plaintiffs  had  notice,  and  which  might  have  been  sold,  but  which 
were  unsold.    This  appears  to  me  to  have  been  a  good  plea.    The 
plaintiffs  having  before,  in  their  replication  to  the  plea  of  perform- 
ance, assigned  non-payment  to  the  Receiver-General  as  a  breach 
of  the  condition,  proceed  in  their  replication  to  the  fifth  plea  to 
allege,  in  answer  thereto,  that,  after  Richard  Bigg  had  collected, 
and  after  he  had  neglected  to  pay  to  the  Receiver-General,  as  in 
their  replication  to  the  second  plea  mentioned,  Richard  Bigg  had 
no  lands  which  they  could  sell  of  which  they  had  notice,  and  that 
all  the  goods  of  which  they  had  notice  were  sold.     The  effect  of 
this  allegation  is,  that  the  condition  of  the  bond  had  been  broken, 
and  that  there  were  no  lands  or  goods  of  Richard  Bigg  which  the 
commissioners  were  bound  to  sell  after  the  breach  of  the  bond 
had  been  committed.     The  defendant,  in  his  rejoinder  to  this 
replication,  does   not  merely  omit  to   traverse   the  neglect  to 
pay  to  the  Receiver-General,  but  expressly  says,  that,  after  the 
supposed   collection  and   receipt  of  the  money,  and  after  the 
supposed  omission  and   neglect  to  pay  the  Receiver-General, 
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*  Richard  Bigg  had  lands  and  goods  within  the  jurisdic-  *  649 
tion,  which  might  have  been  sold ;  thereby  admitting,  as 
it  appears  to  me,  that  the  condition  of  the  bond  had  been  broken 
by  such  non-payment  to  the  Receiver-General,  and  relying  on 
matter  insufficient  to  excuse  the  defendant  from  responsibility 
upon  the  bond.  He  that  excuses  a  non-performance,  supposes 
it.     Meredith  v.  Alleyn.  (a) 

If  this  view  of  the.  pleadings  be  correct,  then  the  plaintiifs  will 
be  entitled  to  judgment  non  obstante  veredicto  upon  the  confession 
in  the  rejoinder  of  the  plaintiffs'  cause  of  action,  notwithstand- 
ing the  verdict  on  the  immaterial  issue.  Had  tha  matter  of  this 
rejoinder  been  originally  pleaded  as  a  defence,  instead  of  the  fifth 
plea  (supposing  such  defence  to  be  insufficient  in  substance),  the 
plaintiffs  would,  I  apprehend,  be  entitled  to  judgment,  notwith- 
standing the  yerdict  found  upon  the  issue  tendered  by  it,  on  the 
ground  of  the  confession  of  the  cause  of  action  which  it  con- 
tains. And,  if  that  be  so,  I  can  see  no  reason  why  the  existence 
upon  the  record  of  the  plea  which  has  been  departed  from  and 
abandoned  as  the  ground  of  defence,  should  deprive  the  plaintiffs 
of  the  benefit  of  this  confession. 

If  the  rejoinder  to  the  replication  to  the  fifth  plea  does  not  con- 
tain such  a  confession  of  the  plaintiffs'  cause  of  action  as  to  entitle 
them  to  judgment  thereon,  I  am  not  aware  of  any  pleading  on 
this  record  by  which  it  is  more  distinctly  confessed.  Supposing, 
therefore,  that  no  such  confession  appears,  the  remaining  ques- 
tion will  be,  whether,  notwithstanding  the  verdict  found  for  the 
defendant  upon  the  immaterial  issue  tendered  by  this  re- 
joinder, the  plaintiffs  are  not  *  entitled  to  judgment  upon  *  650 
the  rest  of  the  record.  Before  the  statute  of  Anne,  which 
allowed  defendants  to  plead  several  pleas,  a  motion  for  judgment 
non  obstante  veredicto  could  only  be  founded  on  the  confession 
contained  in  the  same  plea  on  which  the  issue  arose.  "  If,"  as 
Lord  Chief  Justice  Tindal  says,  in  Goodbume  v.  Bowman^  (6) 
'*  such  plea  did  not  contain  a  confession,  there  was  no  part  of  the 
record  by  which  the  deficiency  could  be  supplied."  If,  however, 
several  defences  are  pleaded,  one  of  which  is  wholly  insufficient 
and  incapable  by  amendment  of  being  made  a  good  defence,  and 
upon  which,  therefore,  no  repleader  ought  to  be  awarded ;  and 
other  defences  are  well  pleaded,  upon  which  material  issues  are 
joined  and  found  for  the  plaintiffs ;  I  do  not  see  any  good  reason 

(a)  1  Salk.  1S8.  (b)  2  M.  &  Scott,  713. 
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why  the  plaintiffs  should  not  be  allowed  to  take  advantage  of  tiie 
finding  upon  those  issues,  in  the  same  manner  as  they  might  do 
if  the  ineffectual  defence  had  not  appeared  upon  the  record.  In 
Q-oodbume  v.  Batuman^  the  Lord  Chief  Justice  further  says :  "  In 
the  present  case,  there  is  a  verdict  on  the  general  issue,  which 
finds  that  the  defendant  did  publish  the  libels.  And  although, 
in  considering  the  merit  or  demerit  of  any  individual  plea,  re- 
coui*se  cannot  be  had  to  another  unless  expressly  referred  to  by 
such  plea ;  yet,  as  the  application  to  enter  a  verdict  is  founded 
on  the  whole  record,  by  which  it  appears  that  the  defendants 
have  cpmmitted  the  grievance  complained  of,  and  have  not  shown 
any  sufficient  justification,  it  may  be  considered  in  that  point  of 
view,  that  there  is  enough  to  warrant  the  application."     In  that 

case,  indeed,  the  Court  thought  that  the  special  pleas  did 
*651    sufBciently  confess  the  actidn,  but  *did  not  sufficiently 

avoid  it ;  but  if  the  principle  above  mentioned  be  correct, 
the  plaintiff  may  avail  himself  of  a  finding  by  the  jury,  as  well 
as  of  a  confession  o9  the  defendant,  notwithstanding  a  verdict 
for  the  defendant  upon  an  immaterial  issue  ;  provided  a  repleader 
ought  not  to  be  awarded ;  and  it  must  be  observed  that  the  Lord 
Chief  Justice  took  care  to  show  that  the  defendants  were  not  in 
that  case  entitled  to  a  repleader. 

Then  how  does  this  case  stand  upon  the  record  ?  The  plain- 
tiffs declare  upon-  a  bond :  oyer  is  demanded  of  the  condition : 
the  execution  of  the  bond  is  denied  by  the  defendant,  and  found 
for  the  plaintiffs.  Then  performance  of  the  condition  is  pleaded, 
to  which  the  plaintiffs  reply  a  breach,  by  non-payment  of  money 
to  the  Receiver-General.  The  defendant  in  his  rejoinder  alleges 
payment ;  on  which  an  issue  (the  ninth)  is  joined,  and  found  for 
the  plaintiff  to  a  certain  amount,  viz.,  693Z.  Fraud  and  covin  in 
obtaining  the  bond  are  pleaded,  which  are  negatived  by  the  jury. 
Two  other  pleas  are  demurred  to,  upon  which  judgment  is  given 
for  the  plaintiffs.  No  material  issue  either  in  law  or  fact  has 
been  found  for  the  defendant.  But  an  immaterial  issue  is  found 
for  the  defendant,  arising  upon  a  rejoinder  which  is  defective, 
not  merely  in  form,  but  in  showing  any  answer  to  the  plaintiffs* 
right  of  action,  capable  of  being  made  good  by  any  amendment 
in  form.  If  this  pleading  had  not  been  brought  upon  the  record, 
the  plaintiffs  would  have  been  entitled  to  judgment.  Upon 
what  principle,  then,-  are  they  to  be  deprived  of  the  benefit  of 
all  that  has  been  established  in  their  favour,  in  consequence  of 
a  proceeding  which  is  wholly  ineffectual,  entitling  neither  the 
[476] 


GWYNNE  V.  BURNELL.  *  651 

plaintiffs  nor  the  defendant  to  judgment?  And  why  may 
not  such  *  a  proceeding  be  disregarded  as  altogether  nuga-  *  652 
tory  ?  Authority  upon  the  subject  is  not  to  be  looked  for 
in  the  older  books,  since  no  such  case  can  have  arisen  before  the 
statute  of  Anne,  already  referred  to.  The  only  modem  case 
upon  the  point  of  which  I  am  aware  is  that  of  Groodbume  v.  Bow- 
ntan^  the  principle  to  be  collected  from  which  is,  that,  where  a 
verdict  is  found  upon  an  immaterial  issue  in  a  case  which  does 
not  authorize  the  award  of  a  repleader,  and  the  whole  cause  of 
action  is  confessed  or  proved  upon  some  other  plea  or  pleas  on 
the  same  record,  the  plaintiffs  are  entitled  to  judgment.  This 
case  was  adverted  to  in  Plummer  v.  Lee ;  (a)  and  though  the 
principle  is  said  to  have  been  suggested  in  Ooodbume  v.  Bow- 
man  for  the  first  time,  the  justice  of  it  is  not  controverted, 
but  the  case  is  distinguished  from  that  before  the  Court,  on 
the  ground  that  in  the  latter  no  plea  contained  a  confession  of 
any  part  of  the  cause  of  action,  and  there  was  no  issue  (found) 
upon  any  plea  establishing  the  truth  of  the  whole  of  it :  and  a 
repleader  was  awarded.  The  principle  promulgated  in  Grood- 
bume  V.  Botoman  appears  to  me  to  be  consistent  with  reason  and 
justice. 

The  award  of  a  venire  de  novo  to  try  the  immaterial  issue 
would  be  wholly  useless ;  and  as  this  is  not  a  case  for  a  repleader, 
I  humbly  offer  my  opinion  to  your  Lordships,  though  certainly 
not  without  hesitation,  in  consideration  of  the  novelty  of  the 
case,  and  in  deference  to  the  opinions  entertained  I  believe  by 
my  learned  brothers,  that  judgment  may  be  entered  for  the 
plaintiffs  upon  the  whole  record,  on  the  ground  that  the  issues 
found  thereon  contain  sufficient  proof  whereon  to  found  a  judg- 
ment for  the^  plaintiffs,  disregarding  the  immaterial  issue. 

*  Mr.  Baron  Parke.  —  My  answer  to  the  first  question  *  653 
proposed  by  your  Lordships  is,  that  in  the  case  suggested 
the  conduct  of  A.  B.  was  a  breach  of  the  condition  of  the  bond, 
by  which  he  was  "  well  and  truly"  to  pay  to  the  Receiver-General 
all  the  sums  of  money  collected  by  him,  according  to  the  true 
intent  and  meaning  of  the  Statutes  48  Geo.  3,  c.  99,  and  3  Geo. 
4,  c.  88. 

It  seems  to  me  that  this  condition  is  to  be  construed  precisely 
in  the  same  way  as  if  another  person  had  been  collector  for  a 

(a)  2  M.  &  W.  495. 
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former  year,  the  appointment  being  annual;  and  it  could  not 
admit  of  the  least  doubt  but  that  it  would  have  been  a  breach  of 
such  a  condition  if  the  money  received,  instead  of  having  been 
paid  to  the  Receiver-General  to  the  account  of  the  year  for  the 
year  for  which  it  was  received,  had  been  lent  to  a  former  collec- 
tor, to  enable  hhn  to  pay  his  arreai*s,  although  that  collector  had 
really  so  applied  it.  The  question  is  precisely  the  same,  so  far  as 
relates  to  the  breach  of  the  condition  of  the  bond ;  and  the  pay- 
ment to  the  account  of  a  wrong  year  is  in  effect  an  appropriation 
by  A.  B.  to  the  payment  of  his  own  debt ;  though  certainly  the 
damage  is  not  the  same,  from  the  circumstance  of  this  debt  being 
due  to  the  public,  as  if  he  had  applied  it  to  the  payment  of  a 
private  debt  of  his  own.  It  makes,  however,  a  most  material 
difference  to  the  parishioners,  who  are  a  fluctuating  body, 
whether  the  collections  of  each  year  are  paid  to  the  account  of 
that  year  or  to  that  of  a  former  year,  for  which  the  same  person 
has  acted  as  collector.  In  the  latter  case  suspicion  is  lulled,  and 
no  inquiry  made  until  the  sureties  of  the  former  year,  or  the  col- 
lector himself,  are  dead  or  insolvent ;  and  the  inhabitants  of  the 
parish  are  rendered  liable  for  the  arrears  due  from  their  prede- 
cessors, and  have  the  amount  levied  upon  them,  —  an  evil 
*  654  which  might  *  have  been  avoided  if  each  year's  collec- 
tion had  been  duly  paid,  as  it  ought  to  have  been,  to  the 
account  of  that  year. 

In  answer  to  the  second  question  proposed  to  her  Majesty's 
Judges,  I  have  humbly  to  state  the  same  opinion  which  I  did  in 
the  Court  below :  that  it  is  no  defence  to  the  action  on  the  bond 
that  the  defaulter  had  lands  and  goods  within  the  district,  and 
that  the  commissioners  had  knowledge  of  their  existence  before 
the  action  brought,  and  did  not  before  suit  seize  and  sell  them. 
This  question  depends  entirely  on  the  proper  construction  to  be 
put  on  the  43  Geo.  3,  c.  99,  §  13,  coupled  with  other  provisions 
of  that  statute. 

The  13th  section  of  the  43  Geo.  3,  c.  99,  enacts  that  security 
shall  be  given  by  collectors  by  bond,  with  sureties,  if  required  by 
the  commissioners,  and  that  "  every  such  bond  given  by  way  of 
such  security  as  aforesaid  shall  be  prosecuted  by  such  commis- 
sioners, on  any  failure  or  default  by  the  collector : "  provided 
always  that  '*  no  such  bond  shall  be  put  in  suit  against  any  surety 
for  any  deficiency  other  than  what  shall  remain  unsatisfied  after 
sale  of  the  lands  and  goods  of  such  collector,  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the  respective 
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commissioners  by  this  Act."  These  directions  and  powers  are 
contained  in  section  52  by  which,  in  case  of  default  by  a  col- 
lector  in  i  aying  the  money  received  by  him,  the  respective  com- 
missioners, or  any  two  of  them,  in  their  respective  jurisdictions, 
are  empowered  and  authori  ed  (not  required)  to  imprison  his 
person,  and  seize  and  secure  the  esta'e,  both  real  and  personal, 
belonging  to  him,  or  which  shall  descend  or  come  to  the  hands  or 
possession  of  his  heirs,  executors,  or  administrators,  wheresoever 
the  same  can  be  discovered  and  found ;  and  the  commis- 
sioners *  who  shall  seize  and  secure  the  estate  shall  appoint  *  655 
a  time  -for  a  meeting  of  all  the  commissioners,  who  are 
empowered  and  required  to  sell  and  dispose  of  the  collector's 
estate,  to  satisfy  the  arrears  and  costs,  if  the  collector  does  not 

pay- 

These  being  the  material  provisions  of  the  statute,  it  seems  to 
me  —  first,  that  according  to  their  true  construction,  it  is  discre- 
tionary in  the  commissioners  whether  they  will  seize  or  not ;  and 
that  if  they  do  not  choose  to  seize,  thej  may  put  the  bond  in  suit ; 
and  that  the  proviso  does  not  operate  unless  they  do  seize  —  and, 
secondly,  that  if  the  proviso  be  obligatory  on  the  commissioners 
in  all  cases,  it  does  not  constitute  a  condition  precedent,  but  is 
directory  only. 

The  52d  section,  of  which  I  have  stated  the  substance,  appears 
to  me  to  leave  it  clearly  in  the  discretion  of  the  commissioners 
whether  they  will  seize  the  estate  or  not :  they  have  the  power  of 
determining  whether  it  is  worth  while,  considering  the  nature  of 
the  property,  its  probable  value,  and  the  difficulty  and  expense 
of  obtaining  and  converting  it,  to  put  in  force  the  power  of  seizure. 
The  proviso,  therefore,  in  the  13th  section,  which  expressly  refers 
to  the  directions  and  powers  in  the  52d  section,  and  which  are 
discretionary,  ought  to  be  read  just  as  if  the  former  section  had 
provided  that  the  bond  should  not  be  put  in  suit  for  any  defi- 
ciency other  than  such  as  remained  after  sale  of  the  estate,  real 
and  personal,  pursuant  to  the  discretionary  power  vested  in  the 
commissioners  by  the  52d  section ;  that  is,  "  if  the  commissioners 
should  thmk  fit,  in  their  discretion,  to  seize  the  estate,  real  and 
personal."  If  this  is  not  done,  this  consequence  will  follow,  — 
that  the  commissioners,  who  have  a  discretion  by  the  52d  sec- 
tion, and  that,  no  doubt,  for  the  benefit  of  the  parish  at 
*  large,  and  the  public,  and  all  persons  interested,  to  seize  *  656 
or  not,  are  yet  compellable  to  do  so,  under  the  penalty  of 
not  being  able  to  sue  on  the  bond  for  the  deficiency  if  they  do 
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not :  so  that,  if  they  in  their  discretion  think  the  public  interest 
and  the  interests  of  all  best  consulted  by  not  incurring  the  ex- 
pense of  a  seizure  of  property  of  no  value,  the  public  must  suffer 
by  losing  the  remedy  on  the  bond  against  the  sureties ;  for  it  is 
in  truth  their  loss.  If  the  commissioners  took  this  bond  and 
were  acting  for  their  own  benefit,  there  might  be  some  reason  for 
saying  that,  if  they  did  not  choose  first  to  take  the  estate  of  the 
principal,  they  should  not  sue  the  surety;  but  if  they  act,  as 
they  do,  not  for  themselves  but  for  the  public,  it  appeal's  to  be 
impossible  to  preserve  the  discretion  given  by  the  62d  section, 
without  qualifying  the  13th  section,  and  making  the  proviso 
therein  a  contingent  direction  or  order  not  to  sue,  if  the  discre- 
tion should  be  exercised,  until  the  sale  should  have  been  com- 
pleted. I  am  therefore  of  opinion  that  this  proviso  in  the  13th 
section  has  no  operation,  unless  the  commissioners  choose  to  seize 
under  the  powers  of  the  62d  section. 

But  if  this  construction  be  not  correct,  and  the  proviso  is  oblig- 
atory on  the  commissiouary  in  all  cases,  then  arises  the  other 
question,  —  is  the  compliance  with  the  enactment  a  condition 
precedent,  and  the  non-compliance  a  bar  to  the  action  ?  I  must 
say  that  I  am  of  opinion  that  it  is  not.  In  the  first  place,  the 
language  of  the  proviso  is,  not  that  no  action  shall  lie  or  be  main- 
tained on  the  bond,  but  it  comes  by  way  of  qualification  on  the 
former  part  of  the  clause,  which  commands  the  commissioners  to 

prosecute  the  bond  on  any  failure  or  default.     It  is,  there- 
*  657    fore,  a  command  to  them  not  to  put  the  bond  in  suit  *  in 

the  particular  case  contemplated  by  the  proviso ;  but  it 
is  no  more.  Had  the  legislature  intended  to  make  the  non-com- 
pliance with  this  regulation  an  absolute  bar,  I  cannot  help  think- 
ing they  would  have  used  different  language.  But  it  is  not  on 
the  use  of  the  precise  expression  that  I  place  so  much  reliance, 
as  on  the  consideration  of  the  consequences  to  which  the  con- 
struction contended  for  would  lead.  If  we  construe  the  words 
literally,  and  say  therefore  that  no  action  is  maintainable  unless 
they  seize  and  sell  the  lands  and  goods  of  the  defaulter,  whether 
they  have  knowledge,  or  by  reasonable  inquiry  could  obtain  the 
knowledge  of  them  or  not,  no  action  could  be  safely  brought ; 
and  the  public,  whose  suit  it  is,  would  be  defeated  of  their 
remedy  by  proof  of  the  collector  having  any  interest  whatsoever, 
in  possession  or  reversion,  however  remote,  in  lands,  or  any  goods, 
however  small  in  value  (and  there  is  none,  however  poor,  who 
has  not  some),  in  any  place  within  the  jurisdiction  of  the  com- 
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missioners,  or  even  without  it ;  for  it  may  be  made  a  question 
whether,  under  the  52d  section,  their  power  does  not  extend  to 
lands  and  goods  anywhere.  This  construction  would  operate 
practically  to  defeat  the  remedy  on  the  bond  altogether.  The 
consequences,  therefore,  to  which  such  a  construction  would  lead, 
at  all  events  would  require  some  implied  exception  in  the  pro- 
vision of  the  statute ;  and  it  is,  I  understand,  conceded  by  many 
of  my  learned  brethren  that  it  cannot  be  a  condition  precedent 
in  all  cases.  If  the  commissioners  have  notice  or  knowledge  of 
the  existence  of  such  lands  or  goods,  it  is  said  that  the  sale  must 
be  a  condition  precedent ;  otherwise  not :  but  if  so,  can  we  say 
that,  if  they  could  with  reasonable  diligence  ascertain  their 
existence,  the  sale  should  not  in  that  *  case  also  be  a  con-  *  658 
ditioiT  precedent  ?  There  is  a  difficulty  in  drawing  a  dis- 
tinction between  the  two  cases ;  and  much  difficulty  also  in 
determining  the  fact  of  knowledge  or  of  the  power  to  ascertain 
the  existence  of  lands  or  goods.  Is  such  knowledge  or  power  of 
one  of  the  commissioners  (a  somewhat  numerous  body)  to  be 
sufficient?  These  inconveniences  and  difficulties,  coupled  with 
the  want  of  a  direct  and  positive  enactment  that  the  sale  shall  be 
a  condition  precedent,  induce  me  to  think  that  the  proviso  (if  not 
discretionary,  of  which  I  have  said  enough)  was  directory  only 
to  the  commissioners  who  act,  to  take  all  proper  steps  in  the  first 
iilstance.  It  does  not  follow,  because  it  is  directory,  that  it  is 
not  obligatory :  and  I  conceive  that,  for  the  non-compliance  with 
that  proviso,  there  would  be  a  remedy  either  at  law  or  in  equity ; 
though  the  want  of  such  remedy  would  not,  as  it  seems  to  me, 
necessarily  prevent  the  clause  from  being  construed  to  be  direc- 
tory. 

For  these  reasons,  I  cannot  help  thinking  that  the  legislature 
did  not  intend  the  proviso  in  question  to  be  a  condition  precedent, 
and  that  the  existence  of  lands  or  goods  unsold  should,  under  any 
circumstances,  be  a  bar  to  the  action. 

My  answer  to  the  second  question  which  your  Lordships  have 
proposed  includes  an  answer  to  the  third.  For  the  reasons  I 
have  given  before,  I  think  that  it  is  no  defence  to  an  action  on 
the  bond  that  the  commissioners  did  not  seize  and  sell  lands  or 
goods  of  the  defaulter,  of  the  existence  of  which  they  had  no 
knowledge,  before  the  commencement  of  the  suit. 

To  the  fourth  of  your  Lordships'  questions,  my  answer  is,  that, 
in  the  case  supposed,  the  verdict  ought  to  be  entered,  on  the 
issue  raised  by  the  rejoinder,  for  the  defendant. 
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*  659        *  The  plea  (the  fifth)  is,  in  substance  (in  as  far  as  it  is 

material  to  state  it),  that  the  collector  performed  so  much 
of  the  condition  of  the  bond  as  relates  to  the  receiving  all  the 
moneys  assessed  from  the  persons  liable ;  and,  as  to  his  deficiency 
in  accounting  for  what  he  received,  that  he  was  possessed  of  and 
entitled  to  divers  lands  and  goods  as  of  his  own  property,  within 
the  jurisdiction  of  the  commissioners,  of  which  the  plaintifEs  had 
notice,  and  which  lands  and  goods  still  remain  unsold.  The 
replication  to  this  plea  is,  that  the  collector,  after  this  breach  of 
the  condition,  had  no  lands  within  their  jurisdiction  which  the 
commissioners  could  seize  and  sell,  of  which  they  had  notice. 
The  rejoinder  drops  all  mention  of  the  notice,  and  simply  avers  that 
there  were  lands  which  the  commissioners  could  and  might  have 
seized  and  sold ;  and  concludes  to  the  country ;  and  the  plaintifis 
add  the  similiter.  I  think  this  issue  was,  for  reasons  I  shall  after- 
wards give,  wholly  immaterial,  or  rather,  in  reality,  no  issue  at 
all ;  and  if  a  Court  of  error  had  a  power  to  award  a  repleader,  it 
ought  to  award  it.  But  I  think  the  jury  ought,  upon  the  fact 
found,  which  is,  that  there  were  lands  which  the  commissioners 
could  have  seized  and  sold,  to  have  found  for  the  defendant ;  for 
that  is  the  averment  he  makes  in  tendering  the  issue. 

But  supposing  the  verdict  to  be  so  entered,  then,  upon  the 
supposition  contained  in  your  Lordships'  fifth  question,  I  am  of 
opinion  that  this  was  an  immaterial  issue,  upon  which  a  repleader 
ought  to  have  been  awarded  (confining  my  opinion  at  present  to 
the  question  on  the  fifth  plea,  and  the  pleadings  arising  out  of  it), 
if  the  Court  of  error  had  power  to  do  so  ;  but  that  judgment  mm 

obstante  veredicto  cannot  be  entered  for  the  plaintiff^). 

*  660        *  The  principle  upon  which  such  a  judgment  proceeds 

as  against  a  defendant,  is,  that  he  has  confessed  the  plain- 
tiff's action,  and  avoided  it  by  matter  which  is  in  substance  no 
answer  to  the  plaintiff's  action ;  and  in  such  a  case,  although  the 
issue  raised  upon  that  matter  has  been  found  for  the  defendant, 
yet  the  Court  gives  judgment  for  the  plaintiff  as  upon  a  confes- 
sion. There  are  four  descriptions  of  judgments  for  a  plaintiff, — 
on  verdict,  demurrer,  nil  dicit^  and  confession :  Rex  v.  PhiU 
lips;  (a)  and  this  belongs  to  the  last,' and  is  classed  under  that 
head ;  and  all  the  cases  in  the  books  which  I  have  been  able  to 
find  are  founded  on  that  principle.  Thus,  in  the  form  referred 
to  by  my  brother  Coltman  [14  Vmer's  Abridgment,  Judgment 

(a)  Str.  395. 
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(D),  pi.  1],  the  judgment  proceeds  upon  the  confession  in  the 
plea  of  the  matters  in  the  declaration,  and  want  of  sufficient 
matter  in  bar.  The  same  in  Carthew,  and  other  authorities,  (a) 
The  cases  of  Laey  v.  Reynold%^  (li)  Rex  v.  Phillips^  ((?)  I>rayton 
V.  Dale^  (JL^  Earl  ofLonsdcde  v.  NeU<my(^e)  Lambert  v.  Taylor^  (^) 
Clears  v.  Stevens^  (A)  Lewis  v.  Clement^  (i)  and  Jtickards  v.  Ben- 
nett (^),  are  all  cases  of  judgments  on  pleas  in  confession  and 
avoidance  bad  in  substance ;  for,  if  bad  in  form  merely,  such  a 
judgment  will  not  be  given :  Staple  v.  Sat/don,  (l)  And,  after 
a  very  diligent  search,  I  have  not  been  able  to  discover  a  single 
case  of  this  species  of  judgment  on  any  other  pleas  than  those 
which  are  technically  in  confession  and  avoidance. 

*  It  is  said  that,  if  a  plea  traverses  one  out  of  several  *  661 
matters  alleged  in  the  declaration,  it  confesses  the  remain* 
der  to  be  true  ;  and  in  like  manner  the  rejoinder  confesses  such 
part  of  the  replication  as  it  does  not  deny.  But  I  do  not  think  it 
confesses  the  remainder  in  the  sense  which  is  required  to  found 
such  a  judgment:  Hudson  v.  Jones,  (w).  That  which  is  travers- 
able, and  not  traversed,  may  be  said  no  doubt  to  be  admitted  for 
some  purpose ;  that  is,  it  cannot  be  made  a  matter  in  dispute  on 
the  trial ;  and  if  it  were  taken  by  protestation  under  the  form 
of  pleading,  before  the  new  rules,  the  matter  would  have  been 
equally  put  out  of  the  issue ;  but  there  would  have  been  great 
difficulty  in  maintaining  that  this  was  a  confession  for  the  purpose 
of  giving  the  plaintiff  judgment.  The  effect  of  a  traverse  of  one 
fact  out  of  many  is  merely  this,  —  that  the  party  pleading  rests 
his  defence  on  a  denial  of  that  fact  only  ;  but  if  the  decision  of  it 
in  favour  of  the  defendant  turns  out  to  be  immaterial,  I  conceive 
the  Court  cannot  give  judgment  as  on  a  confession  of  the  other 
facts.  I  am  fortified  in  this  opinion,  not  merely  by  the  absence 
of  any  authority  to  warrant  such  a  judgment,  but  by  some  cases 
of  a  similar  nature,  in  which  the  Courts  have  decided  that  a 
repleader  ought  to  be  awarded.  For  if  the  position  be  true  that 
a  'defendant  confesses  that  fact  in  a  declaration  or  replication 
which  he  does  not  deny,  it  must  be  equally  true  of  a  plaintiff 
denying  one  matter  which  is  immaterial,  out  of  several  matters  in 

(a)   Garth.  372  ;  2  Roll's  Abridgment,  99  ;  WUles,  365,  366. 

(6)  Cro.  Eliz.  214.  (c)  Str.  394. 

(<0  2  B.  &  C.  293;  3  D.  &  R.  534.  (e)  2  B.  &  C.  312;  3  D.  &  R.  656. 

(^)  4  B.  &  C.  138;  6  D.  &  R.188.  (A)  8  Taunt.  413. 

(0  3  B.  &  Aid.  704.  (k)  1  B.  &  C.  223;  2  D.  &  R.  389. 

(0  2  Lord  Raym.  924  ;  6  Mod.  10 ;  2  Salk.  579  ;  3  Salk.  121. 
(m)  1  Salk.  91. 
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a  good  plea ;  and  yet,  in  a  case  like  this,  Lord  Holt  says,  in  Pitts 

V.  Polehampton^  (a)  there  must  be  a  repleader.     In  Serjeant  v. 

Fairfax^  (6)  or  Serjeant  v.  Madox^  (c)  which  was  an  action 

*  662    of  debt  for  rent  against  the  assignee  of  the  *  lessee  (as  it 

seems  from  the  latter  report),  the  plea  was,  that  the  defend- 
ant assigned  over  to  a  stranger,  with  the  consent  of  the  plaintiff; 
and  the  issue  was  on  the  consent ;  and,  after  verdict,  whether  for 
the  plaintiff  or  defendant  is  uncertain,  a  repleader  was  awarded. 
The  case  is  reported  several  times  in  Keble,  and  this  appears  to 
be  the  result ;  but  I  must  own  that  no  great  weight  ought  to  be 
attached  to  this  authority,  from  the  inaccurate  mode  in  which  it 
appears  to  have  been  reported.  In  a  recent  ease  in  the  Exchequer 
— Plummer  v.  Lee  (d) — the  Court  decided  that,  where  the  defend- 
ant traversed  an  immaterial  averment,  there  could  not  be  judg- 
ment non  obstante  veredicto^  but  that  there  must  be  a  repleader. 

For  these  reasons,  I  cannot  help  thinking  that,  if  the  replication 
in  this  case  had  averred  two  distinct  facts,  and  the  rejoinder  had 
traversed  one  which  was  immaterial,  and  was  found  for  the  de- 
fendant, it  would  not  have  admitted  the  other,  so  as  to  warrant 
a  judgment  non  obstante  veredicto.  But  even  if  it  were  so,  the 
doctrine  would  not  apply  to  such  a  case  as  this ;  for  here,  in 
truth,  the  issue  is  immaterial,  —  one  on  which  no  judgment  can 
be  given ;  not  because  an  immaterial  fact  is  traversed,  but  because 
there  is  in  reality  no  issue  at  all, — no  affirmance  on  one  side  of 
the  same  proposition  which  is  denied  by  the  other ;  and  the  case 
belongs  to  a  numerous  class  of  immaterial  issues  which  are  to  be 
found  in  the  books,  where  issue  is  taken  by  one  party  on  that 
which  is  not  alleged  by  the  other.  I  would  instance  the  case  of 
Enys  V.  Mohun^  (g)  which  was  an  action  against  the  assignee  of 
a  lease,  to  whom  the  estate  of  a  lessee  had  come  by  assignment, 
and  the  plea  was  that  the  lessee  did  not  assign  to  the 

*  663    *  defendant ;    and,   after  issue   joined,   a  repleader  was 

awarded,  it  being  an  issue  joined  on  what  was  not  alleged 
in  the  declaration :  and  the  cases  in  Gilbert's  C.  P.  48,  Sandback 
V.  Turvey^  {g)  and  Walker  v.  Brook^  (A)  all  afford  instances  of 
the  same  kind.  In  the  present  case,  the  replication  is,  that  the 
collector  had  not  any  lands  of  which  the  commissioners  had 

(a)  1  Ld.  Raym.  891;  s.  c.  nom,  Witts  v.  Folehampton,  3  Salk.  305. 

(6)  1  Lev.  32.  (c)  1  Keble,  23. 

\d)  2  M.  &  W.  495  ;  5  DowL  Prac.  Caa.  755. 

(e)  Sir.  847  ;  1  Barnardiston,  182,  220. 

(J)  Cro.  Jac.  585.  (A)  1  Lord  Raym.  133. 
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notice ;  which  pleading  is  bad  on  special  demurrer,  as  being  a 
negative  pregnant;  that  is,  an  issue  that  rather  supposes  an 
affirmative  than  the  contrary ;  but  good  after  verdict.  Gilb. 
C.  P.  153.  If  the  replication  had  been  proper,  it  should  either 
have  denied  that  there  were  lands,  or  admitted  that  there  were, 
and  averred  that  the  commissioners  had  no  notice  of  them ;  but 
this  informal  replication  does  not  deny  that  there  were  lands,  nor 
does  it  admit  that  there  were;  but  it  means  in  effect  this, — 
either  that  there  were  no  lands,  or,  if  there  were,  that  the  com- 
missioners had  no  notice  of  them.  The  rejoinder  contains  no 
answer  to  this  proposition,  but  avers  simply  that  there  were 
lands,  —  a  fact  that  was  never  denied  by  the  plaintiffs ;  and  on 
this  ground  I  am  satisfied  that  this  is  a  purely  immaterial  issue 
(more  properly,  no  issue  at  all),  which  is  not  cured  by  verdict, 
upon  which  no  judgment  can  be  given,  and  for  which,  in  the 
Court  below,  a  repleader  ought  to  have  been  awarded. 

In  answer  to  the  sixth  question  proposed  by  your  Lordships, 
I  have  to  state  that,  in  my  opinion,  it  is  not  competent  for  a 
•  Court  of  error  to  award  a  repleader.  Upon  this  point  we  have 
the  express  authority  of  Lord  Hale,  —  Holbech  v.  Bennett  (a)  — 
who  said  that  that  course  had  «then  been  disused  more  than 
one  hundred  years,  and  could  no  longer  be  practised.  To 
*  the  same  effect  is  Crosse  v.  Bilston  ;  (6)  and  I  believe  no  *  664 
instance  can  be  found  in  recent  times  of  such  a  proceeding. 
The  reason  for  this  probably  is,  that  the  authority  given  by  the 
writ  of  error  is  confined  to  giving  judgment,  whether  of  reversal, 
affirmance,  or  venire  de  novo^  on  the  existing  record  ;  and  that  the 
parties  are  not  before  them  to  replead.  They  have  no  day  in  Court, 
and  are  not  necessarily  present  when  the  judgment  is  pronounced. 
The  defendant  in  error  has  the  means  of  compelling  the  plaintiff- 
in  error  to  assign  errors,  by  scire  facias  quare  execu^onem  non ; 
and  the  plaintiff  in  error  may  oblige  the  defendant  to  appear  and 
join  in  error,  by  scire  facias  ad  audiendum  errores  ;  or  the  defend- 
ant may  come  freely ;  but,  this  done,  the  record  in  error  does  not 
usually  state  the  presence  of  both  parties  when  judgment  is 
given ;  and  judgment  may  certainly  be  affirmed  in  the  absence  of 
the  defendant,  as  is  stated  by  Powell,  J.  in  Staple  v.  Raydon.  (c) 
Be  this  as  it  may,  there  is  no  doubt  but  a  Court  of  error  does 
not  now  possess  that  power.  If  a  Court  of  error  could  award  a 
repleader,  I  think  it  ought  to  do  so  in  this  case. 

(a)  2  Wms.  Saund.  319  a;  s.  c.  nom.  Holbech  v.  Bennett,  2  Lev.  12. 
lb)  6  Mod.  103.  (c)  6  Mod.  9. 
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I  thiuk  the  answer  to  the  seventh  question  proposed  by  your 
Lordships  ought  to  be,  that  the  judgment  should  be  for  the  plain- 
tiff non  obstante  veredicto^  on  the  ground  that  the  fifth  plea  con- 
fessed the  right  of  action  on  the  bond,  and  did  not  avoid  the 
same  by  sufficient  matter ;  that  is,  that  the  judgment  should  be 
affirmed.  But  if  I  am  wrong  in  supposing  tiiat  the  sale  of  the 
lands  was  not  a  condition  precedent,  then  I  am  of  opinion  that 
the  judgment  for  the  plaintiffs  below  ought  to  be  reversed  simply ; 
and  they  must  begin  de  novo.     I  do  not  think  that  any  aid 

*  665    can  *  be  lawfully  derived  from  the  other  pleadings  in  this 

case,  though  I  am  not  prepared  to  say  that  it  may  not  in 
some  cases.  It  was  said  in  Q-oodhume  v.  Bowman^  (a)  and  very 
truly,  that,  "  most  of  the  cases  in  which  the  question  respecting 
a  repleader  has  been  considered,  were  before  the  statute  of  Aune, 
when  only  one  plea  could  be  put  upon  the  record ; "  and  that, 
^^  if  such  plea  did  not  contain  a  confession,  there  was  no  part  of 
the  record  by  which  the  deficiency  could  be  supplied."  The 
Lord  Chief  Justice  proceeds  to  state,  that,  in  that  case,  there  was 
•'  a  verdict  upon  the  general  issue ; "  and  that,  although,  in  con- 
sidering the  merit  or  demerit  of  any  individual  plea,  recourse  can- 
not be  had  to  another,  unless  expressly  referred  to  by  such  plea, 
yet,  as  the  application  to  enter  the  verdict  is  founded  upon  the 
whole  record,  upon  which  it  appears  that  the  defendants  have 
committed  the  grievance  complained  of,  and  have  not  shown  any 
sufficient  justification,  it  may  be  considered,  that,  in  that  point  of 
view,  there  is  enough  to  warrant  the  application," — for  judgment 
non  obstante  veredicto^  —  and  that  "  no  rule  is  better  established 
than  this,  that  the  Court  will  not  grant  a  repleader,  except  where 
complete  justice  cannot  be  answered  without  it ; "  and  he  cites 
Symmers  v.  The  King  (6)  as  an  authority. 

This  doctrine  so  laid  down  by  the  Chief  Justice  is,  I  believe, 
new.  At  first,  I  felt  considerable  doubt  as  to  its  being  well 
founded ;  but  it  is  extremely  convenient  and  reasonable ;  and  I 
am  not  prepared  to  say  that  any  valid  objection  can  be  made  to 

it,  provided  it  be  explained  and  qualified  in  the  manner  I  will 
mention :  but  unfortunately  that  qualification  wiU  exclude 

•  666    the  present  case.     Where  it  applies,  a  *  new  mode  of  enter- 

ing up  the  judgment  upon  the  record  would  be  required, 
treating  the  issue  found  for  the  defendant  as  immaterial,  and 
proceeding,  notwithstanding  the  verdict  on  that  issue,  to  give 

(a)  9  Bing.  52;  2  M.  &  Scott,  713. 

(b)  Per  AsHHURST  J.,  Cowp.  510. 
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judgment  upon  the  other  issue  found  for  the  plaintiff.  Ifor  am  I 
satisfied  that  the  doctrine  laid  down  by  the  Chief  Justice  would 
not  apply  to  a  case  in  which  the  other  issues,  one  or  more,  being 
each  material  and  decisive  of  the  whole  cause  of  action,  are  each 
found  for  the  plaintiff,  although  they  severally  or  together  did  not 
confess  or  traverse  all  the  material  facts  alleged  in  the  declara- 
tion ;  for  it  may  be  well  said  that  a  repleader  is  to  be  granted,  to 
enable  the  parties  to  plead  properly  such  a  plea  as  would  be  deci- 
sive of  the  action ;  and  if  they  have  already  done  so,  under  the 
power  given  by  the  statute  of  Anne,  and  raised  one  or  more  cor- 
rect issues,  each  of  which  would  decide  the  action,  and  the  Court 
may  give  judgment  on  the  finding  on  the  material  issue  or  issues, 
such  a  course  is  unnecessary ;  and  I  am  disposed  to  think,  on  that 
ground,  after  full  considei-ation,  that  the  Court  of  Exchequer  was 
wrong  in  awarding  a  repleader  in  the  C2ise  of  Plummer  y.  Lee^ 
already  referred  to ;  although  it  would  have  been  rightly  awarded, 
if  the  only  plea  had  been,  the  traverse  of  the  immaterial  fact 
alleged  in  the  declaration.  But  I  am  of  opinion  that  this  doctrine 
will  not  help  the  plaintiffe  in  this  case ;  because  the  matter  of  the 
fifth  plea  has  never  been  tried  at  all  by  a  proper  issue.  The 
defendant  had  liberty  to  plead  that  plea,  and  has  a  right  to  all 
the  benefits  of  it ;  and  if  it  be  good  in  point  of  law  (which  for 
this  purpose  I  must  assume),  he  had  a  right  to  have  the  facts 
properly  disposed  of  by  a  proper  issue.  This  has  not  been  done ; 
as  the  issue  was  found  in  his  favour,  he  would  have  a  right 
to  ask  for  a  repleader  *  if  the  plea  stood  alone,  and  cannot  *  667 
be  deprived  of  that  right  if  it  is  joined  with  others. 

I  am  therefore  of  opinion,  that,  assuming  the  fifth  plea  to  be 
good,  the  other  pleadings  would  not  help  the  plaintiffs,  and  the 
judgment  ought  to  be  reversed. 

Mr.  Justice  Vaughan.  —  I  have  considered  with  attention  the 
various  questions  which  in  this  complicated  case  your  Lordships 
have  propounded  to  the  Judges ;  some  of  which,  being  "  inter 
apices  doctrinae  placitandi,"  might  be  expected  to  provoke  much 
difference  of  opinion.  I  have  found  great  -diCBculty  in  bringing 
my  mind  to  a  satisfactory  conclusion  upon  some  of  them  ;  which 
may  cease  to  be  a  matter  of  surprise  when  it  is  remembered,  that, 
after  the  most  anxious  consideration,  not  only  have  different 
Judges  taken  different  views  of  the  same  questions,  but  the  same 
Judges,  after  much  deliberation,  have  found  themselves  con- 
strained to  give  different  judgments  upon  the  same  question,  as 
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the  case  has  proceeded  through  its  several  stages  in  the  Coiirts 
below. 

To  the  first  question,  which  appears  to  be  the  most  easy  of 
solution,  I  answer  that  the  conduct  of  A.  B.,  under  the  circum- 
stances stated,  in  paying  over  to  the  Receiver-General  any  part 
of  the  moneys  collected  by  him  for  the  year  1828,  to  be  applied 
to  the  service  and  account  of  former  years,  was  a  direct  breach 
of  the  condition  of  the  bond.  But,  as  the  case  of  a  surety  has 
ever  been  regarded  with  favour  both  in  Courts  of  Law  and  Equity, 
his  liability  must  be  demonstrated.  He  has  executed  a  bond  with 
a  condition,  by  which  he  stipulates,  that,  on  A.  B.  being  appointed 
collector  of  the  taxes  for  the  district  in  question  for  the 

*  668    year  1828,  he  will  be  responsible  for  *  his  collecting,  and 

well  and  truly  paying  over  to  the  Receiver-General  all 
such  moneys  as  shall  come  to  his  hands  by  virtue  of  the  assess- 
ments of  that  year.  True  it  is  that  A.  B.  did  faithfully  collect 
all  the  sums  due  upon  those  assessments,  and  did  pay  them  over 
to  the  Receiver-General ;  but  with  a  specific  appropriation  of 
part,  viz.,  693?.,  to  the  account  and  service  of  a  former  year,  for 
which  year  the  defendant  below  was  not  his  surety. 

Adverting  to  the  provisions  of  the  Act  43  Geo.  3,  c.  99  (so 
often  referred  to),  which  creates  and  defines  the  obligations  and 
duties  of  the  collector  and  of  his  surety,  I  am  of  opinion  that 
A.  B.  thereby  incurred  a  forfeiture  of  the  penalty  of  the  bond. 
But,  in  looking  at  the  general  frame  and  context  of  the  Act  of 
Parliament,  one  cannot  fail  to  observe  that  the  duties  and  the 
responsibilitj'^  of  the  collector  and  his  surety  are  several  and  dis- 
tinct, expressed  in  different  terms,  and  depending  upon  veiy 
different  provisions.  The  office  of  each  is  an  annual  office ;  and, 
in  considering  the  questions  submitted  to  us,  we  must  carefully 
avoid  confounding  the  duties  of  these  respective  officers  for  any 
one  particular  year,  with  the  duties  of  any  prior  or  subsequent 
year.  It  may  happen  accidentally,  but  not  necessarily,  that  the 
collector  of  the  preceding  year  may  also  be  appointed  collector 
for  the  subsequent  year ;  and  that  the  surety  of  the  former  year 
may  chance  to  become  the  surety  for  the  collector  of  the  follow- 
ing year ;  and  so  vice  versa.  The  principal,  or  collector,  engages 
that  he  will  duly  collect,  and  well  and  truly  pay  over  to  the  Re- 
ceiver-General all  sums  received  by  him  by  virtue  of  the  assess- 
ments made  in  the  year  1828,  to  the  service  and  account  of  that 
particular  year  ;  and  the  surety  becomes  responsible  for  the 

*  669    faithful  discharge  of  this  duty :  but  if,  *  instead  of  paying 
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over  the  sums  collected  in  1828  to  the  service  and  account 
of  that  year,  the  collector  causes  the  same,  or  any  part  of  them, 
to  be  applied  to  the  extinction  or  liquidation  of  an  arrear  which 
he  had  suffered  to  accumulate  in  any  former  year,  I  have  no 
hesitation  in  declaring  that  he  becomes  as  much  a  defaulter 
to  the  extent  of  such  misappropriation  as  if  he  had  applied 
the  money  to  the  payment  of  his  own  private  dfiht ;  and  pro 
tanto  the  parish  becomes  liable  to  be  reassessed  to  make  good 
such  deficiency,  and  may  resort  to  the  surety  for  indemnification 
to  the  extent  of  the  default.  Whether  this  conduct  of  A.  B. 
amounted  to  a  breach  of  the  condition  of  the  bond,  cannot,  in 
my  humble  judgment,  be  tried  by  a  more  infallible  test  than  that 
suggested  by  my  brother  Parke,  in  delivering  his  judgment  in  the 
Exchequer  Chamber,  wherein  he  observes  that  the  condition  of 
the  bond  is  to  be  construed  as  if  another  person,  and  not  A.  6., 
had  been  coDector  for  a  former  year :  and  could  it  then  admit  of 
any  doubt  that  it  would  be  a  breach  of  the  condition  "  to  pay 
well  and  truly  to  the  Receiver-General,"  if  the  money  had  been 
lent  by  A.  B.  to  such  former  collector  to  enable  him  to  pay  his 
arrears,  although  the  money  had  been  so  applied  ?  It  is  in  efiFect, 
for  this  purpose,  an  appropriation  by  A.  B.  to  the  payment  of  his 
own  debt.  To  my  mind,  this  proposition  involved  in  the  first 
question  appears  so  plain,  and  so  directly  in  unison  with  the 
opinions  (I  believe)  of  all  the  Judges  (whatever  difference  may 
be  found  to  exist  in  the  answers  to  be  returned  to  some  of  the 
subsequent  questions),  that  I  cannot  prevail  upon  myself  to  waste 
more  of  your  Lordships'  valuable  time  upon  the  consideration 
of  it. 

The  second  question  opens  a  more  extended  field  of  dis- . 
cussion,  and  is  calculated  to  excite  much  greater  *  differ-  *  670 
ence  of  opinion.  We  are  told  that  A.  B.,  at  the  time  of 
the  supposed  breach  of  the  condition  of  the  bond,  had  certain 
lands  and  goods  within  the  jurisdiction  of  the  commissioners,  of 
which  they  had  knowledge,  before  any  action  brought  upon  the 
bond:  and  we  are  asked  whether,  an  action  being  brought,  it 
would  be  a  defence  to  that  action,  that  the  commissioners  did  not 
before  suit  seize  and  sell  the  said  lands  and  goods. 

The  answer  to  this  question  seems  to  depend  upon  establishing 
the  proposition  that  such  seizure  and  sale  was  a  condition  prece- 
dent which  must  be  complied  with  before  the  surety  can  be  sued  ; 
and  whether  it  be  such  a  condition  precedent  must  be  determined 
by  the  true  construction  of  the  proviso  in  the  13th  section  of  the 
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43  Geo.  3,  c.  99,  regard  being  had,  at  the  same  time," to  the  power 
and  authority  given  to  the  commissioners  by  the  62d  section  to 
deal  with  the  person  and  property  of  the  collector  making  default. 
It  has  been  argued,  and  I  think  correctly,  that  the  clause  enabling 
the  commissioners  to  seize  the  lands  and  goods  of  the  collector,  is 
not  imperative,  but  directory  only,  and  is  not  a  step  necessarily 
preliminary  t^  putting  the  bond  in  suit  against  the  principal. 
But  I  conceive  that  the  legislature  has  drawn  a  distinction,  and 
expressed  it  in  words  too  plain  to  be  mistaken,  between  the  lia- 
bility of  the  principal  and  of  the  surety,  and  has  with  the  most 
guarded  caution  placed  the  responsibility  of  the  latter  upon  the 
more  favoured  footing.  After  directing  the  form  of  the  bond  to 
be  taken  from  the  surety,  that  section  (§  13)  proceeds  to  enact 
that  "  every  such  bond  given  by  way  of  security  shall  be  prose- 
cuted by  the  commissioners  on  any  failure  or  default  of  the 
collector :  "  but  accompanied  and  followed  by  this  remark- 
*  671  able  *  proviso,  which  I  regard  as  the  inducement  or  con- 
sideration influencing  the  mind  of  the  surety  to  enter  into 
the  obligation,  viz. :  "  Provided  always,  that  no  such  bond  shall 
be  put  in  suit  against  any  surety  for  any  deficiency  other  than 
what  shall  remain  unsatisfied  after  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  such  collector,  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  respective  commission- 
el's  by  this  Act."  If  this  proviso,  admitted  on  all  hands  to  have 
been  introduced  for  the  sole  purpose  of  giving  protection  to  the 
surety,  and  of  easing  the  burden  of  his  obligation,  does  not  dis- 
arm the  commissioners  of  any  power  to  call  him  to  account  until 
the  deficiency  of  the  collector  has  been  ascertained,  after  giving 
credit  for  the  proceeds  resulting  from  the  sale  of  his  lands  and 
goods,  pursuant  to  the  powers  in  the  62d  section,  in  reduction  of 
the  balance,  I  ask  what  language  could  be  devised  more  clear  to 
convey  the  notion  of  a  strict  condition  precedent  than  the  words 
of  this  proviso  ?  To  my  mind  this  is  a  solemn  declaration  made 
by  the  legislature  (contemplating  the  reluctance  with  which  per- 
sons might  become  sureties  in  bonds  of  this  description),  that 
whoever  executed  them  should  not  be  prosecuted  for  the  default 
of  the  collector,  until  after  the  commissioners  had  first  seized  and 
sold  all  the  real  and  personal  estate  of  the  collector  of  which  they 
had  any  knowledge ;  and  that  the  commissioners,  having  given 
credit  for  the  proceeds  in  reduction  of  the  debt,  might  then,  and 
then  only,  enforce  the  bond  against  the  surety.  How  far  the 
neg  ect  or  failure  of  the  commissioners  to  exercise  the  powers 
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delegated  to  them  of  proceeding  against  the  lands  and  goods 
of  the  principal,  for  the  purpose  of  making  them  available 
in  diminution  of  the  debt  or  balance  to  be  afterwards 
*  claimed  against  the  surety,  may  render  them  obnoxious  *  672 
to  any  proceeding  by  mandamus,  or  by  suit  in  equity,  or 
otherwise,  we  are  not  called  upon  to  discuss ;  but,  surely,  their 
neglect  to  discharge  the  trust  reposed  in  them  affords  no  just 
ground  for  prematurely  accelerating  tlie  liability  of  the  surety. 
So  harsh  a  construction  of  the  proviso  in  the  18th  section  would 
be  fraught  with  injustice,  and  virtually  operate  as  a  fraud  upon 
the  surety.  I  am,  therefore,  of  opinion,  upon  the  plain  letter  of 
the  Act  of  Parliament,  upon  the  clear  intention  of  the  legislat- 
ure, to  be  collected  from  the  whole  frame  and  spirit  of  its  various 
enactments,  and  upon  the  reason  of  the  thing,  that  the  neglect 
of  the  commissioners  to  seize  and  sell  the  lands  and  goods  of  the 
collector  of  which  they  had  knowledge,  before  the  action  was 
commenced,  would,  if  properly  pleaded,  afford  a  good  ground  of 
defence  to  such  action. 

To  the  third  question,  which  assumes  the  want  of  knowledge 
in  the  commissioners,  and  their  ignorance  of  the  fact  of  the  exist- 
ence of  any  lands  or  goods  belonging  to  the  collector  within 
their  jurisdiction,  before  the  commencement  of  the  suit,  I  an- 
swer, "  De  non  existentibus  et  de  non  apparentibus  eadem  est  et 
ratio  et  lex."  Upon  this  short  ground,  and  on  this  plain  and 
sound  principle,  I  am  of  opinion  that  this  defence  of  the  surety 
must  fail,  where  the  commissioners  have  had  no  notice. 

Whether  the  issue  raised  by  the  rejoinder  to  the  replication  to 
the  fifth  plea  ought  to  have  been  found  for  the  plaintiffs  or  for  the 
defendant,  depends  upon  the  matters  involved  in  that  issue.  If 
the  rejoinder,  not  having  traversed  the  fact  of  notice  to  the  com- 
missioners, —  a  most  important  part  of  the  issue  tendered 
by  the  replication,  —  can  be  considered  as  having  *  the  *  673 
legal  effect  of  impliedly  admitting  the  want  of  notice  to 
the  commissioners  of  there  being  any  lands,  &c.,  of  A.  B.  within 
their  jurisdiction  before  the  commencement  of  the  action,  I  think 
that  the  verdict  on  that  issue  should  have  been  found  for  the 
plaintiffs.  But  I  cannot  satisfy  my  mind  that  the  defendant 
below,  by  his  rejoinder,  can  be  taken  to  have  made  any  such 
admission.  The  allegation  in  the  replication  that  the  commis- 
sioners sold  all  the  lands  of  A.  B.  of  which  they  had  notice,  is 
one  entire  and  substantive  allegation,  the  whole  of  which  the 
defendant  might  and  ought  to  have  traversed ;  but,  by  omitting 
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one  very  essential  part  of  it,  he  has  raised  an  immaterial  issue 
(if  any  issue  be  raised),  in  which  I  think  the  fact  of  notice  not 
involved.  Taking  this  view  of  the  subject,  the  finding  of  the 
jury  that  A.  B.  had  lands,  &c.,  properly  aflfirms  all  that  was  put 
in  issue,  and  therefore  entitles  the  defendant  to-  have  it  entered 
in  his  favour ;  but,  as  it  is  an  immaterial  issue,  what  are  the  legal 
consequences  resulting  from  such  finding  of  the  jury  will  be  seen 
in  the  answer  to  the  subsequent  questions. 

If  I  am  correct  in  supposing  that  the  verdict  should  be  entered 
for  the  defendant  upon  the  issue  raised  by  the  rejoinder  to  the 
fifth  plea,  and  that  it  would  be  no  defence  to  the  action  that  the 
lands  of  A.  B.  were  not  sold  by  the  commissioners,  unless  they 
had  notice  of  their  existence,  I  think  that  judgment  might  be 
entered  for  the  plaintiffs  nan  obstante  veredicto^  provided  the  fifth 
plea  can  be  considered  as  amounting  to  a  confession  of  the  cause 
of  action,  and  an  insufficient  avoidance  of  it.  The  rule  as  appli- 
cable to  cases  of  this  description  is  laid  down  with  great  precision 
and  perspicuity  by  Lord  Chief  Justice  Abbott,  in  Lambert 
*  674  *  V.  Taylor,  (a)  He  says,  "  The  plea  being  bad,  the  de- 
fendant certainly  cannot  have  judgment,  although  the 
issue  is  found  for  him,  the  issue  being  taken  on  an  immaterial 
matter:  and  the  question,  whether  the  plaintiff  can  have  judg- 
ment, or  whether  there  ought  to  be  a  repleader  (supposing  the 
Court  competent  to  award  a  repleader),  depends  upon  the  ques- 
tion whether  the  plea  does  or  does  not  contain  a  confession  of  a 
cause  of  action :  if  a  cause  of  action  be  confessed  by  the  plea, 
and  the  matter  pleaded  in  avoidance  be  insufficient,  the  plaintiff 
is  entitled  to  judgment  notwithstanding  the  verdict."  The  same 
rule  was  recognized  and  confirmed  by  the  Court  of  Common  Pleas 
in  the  case  of  Groodbume  v.  Bowman^  (6)  and  by  the  Court  of  Ex- 
chequer in  Plummer  v.  Lee,  (c) 

Let  us  apply  this  test  to  the  fifth  plea.  That  plea  states  that 
A.  6.  did  well  and  faithfully  demand  and  collect  all  the  sums  of 
money  charged  in  the  said  assessments ;  and  then  avers  that  he 
was  possessed  of  and  entitled  to  certain  lands  within  the  juris- 
diction of  the  commissioners,  of  which  the  plaintiffs  had  notice, 
and  which  they  might  have  seized  and  sold  to  satisfy  the  sums  so 
collected  and  detained,  or  not  duly  paid  over  by  him  in  pursuance 
of  the  bond.  This  plea  confesses  a  cause  of  action,  and  contains 
matter  in  avoidance  of  it,  capable  of  being  moulded  into  an  issue 

(a)  4  B.  &  C.  162;  6  D.  &  R.  IBS.         (6)  9  Bing.  532;  2  M.  &  Scott,  700. 
(c)  9  M.  &  W.  495;  5  Dowl.  755. 
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which,  properly  framed,  would  have  determined  the  merits  of  the 
case.  But  mark  the  mode  in  which  the  plaintiffs  deal  with  this 
plea  in  their  replication.  They  state,  that  after  A.  B.  had  collected 
the  sums  assessed,  and  omitted  to  pay  them  over  to  the 
Receiver-General,  *  he  had  no  lands  within  the  jurisdic-  *  675 
tion  of  the  commissioners  which  they  could  seize-  and  sell, 
of  which  the  plaintiffs  had  notice.  Without  discussing  the  ques- 
tion whether  the  plaintiffs'  replication  was  not  inartificially  drawn, 
and  open  to  a  special  demurrer,  inasmuch  as  it  traverses,  not  the 
single  fact  whether  A.  B.  had  land  within  the  jurisdiction  of  the 
commissioners,  nor  the  fact,  simpliciter,  whether  the  plaintiffs  had 
notice,  but  the  compound  proposition,  that  he  had  no  land  of 
which  the  plaintiffs  had  notice.  Perhaps  the  more  correct  mode 
of  replying  to  a  plea  so  framed  would  have  been  either  to  have 
traversed  the  fact  of  A.  B.  having  lands,  or  the  fact  of  the  plain- 
tiffs having  had  notice ;  the  one  or  the  other,  but  not  both ;  the 
failure  to  maintain  either  being  fatal  to  the  defendant's  bar. 

Such  being  the  plea  and  the  replication,  the  defendant  rejoins 
that  A.  B.  had  lands  within  the  jurisdiction,  omitting  to  traverse 
80  essential  a  part  of  the  issue  tendered  by  the  replication  as  the 
fact  of  notice.  It  appears  to  me  that  the  plaintiffs  might  have 
demurred  to  this  rejoinder,  as  tendering  an  immaterial  issue  (if  not 
amounting  to  a  departure),  passing  by  and  losing  sight  altogether 
of  the  fact  of  notice,  upon  which  the  strength  and  sufficiency  of 
the  bar  rested.  Instead  of  doing  so,  they  have  countenanced  this 
error,  and  concurred,  by  adding  the  similiter,  in  sending  an  issue 
to  be  tried  by  a  jury,  which  cannot  dispose  of  the  merits  of  the 
case.  How,  then,  is  the  verdict  to  be  entered  on  this  issue  ?  With 
unfeigned  deference  to  the  opinion  of  others,  I  conceive,  as  I  have 
before  stated,  that  the  verdict  should  be  entered  for  the  defend- 
ant, the  jury  having  found  the  only  fact  involved  in  it  in  his 
favour;  viz.,  that  A.  B.  had  lands  within  the  jmiVidiction  of  the 
commissioners. 

*  There  being,  therefore,  a  plea  upon  the  record  which  *  676 
confesses  a  cause  of  action,  and  which  contains  matter  in 
avoidance  of  it  which  might  have  determined  the  rights  of  the 
parties,  but  which  has  failed  to  do  so  from  their  mutual  neglect 
to  observe  the  rules  of  good  pleading,  I  think  the  plaintiffs  are 
not  entitled  to  enter  up  judgment  non  obstante  veredicto  upon  a 
supposed  implied  confession  in  the  rejoinder,  that  if  there  were 
lands  within  the  jurisdiction  of  the  commissioners,  the  plaintiffs 
had  no  notice  of  them.     For  the  other  reasons  suggested  by  my 
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brother  Coleridge  and  the  very  learned  Baron  Parke,  I  agree  that 
the  neglect  of  the  defendant  to  traverse  thie  fact  of  notice  does 
not  amount  to  any  such  implied  admission  of  it. 

Supposing  the  judgment  could  not  be  so  entered,  and  the  issue 
raised  by  the  rejoinder  be  (as  I  apprehend  it  must  be)  adjudged 
immaterial,  we  are  called  upon  to  declare  our  opinion  upon  the 
jurisdiction  of  a  Court  of  error  to  grant  a  repleader,  ahd  upon 
the  expediency  of  doing  so  in  the  case  before  us.  I  believe  it  has 
been  a  prevalent  notion  in  Westminster  Hall  of  late  years,  that  a 
Court  of  error  cannot  award  a  repleader ;  and  the  neglect  or  for- 
bearance to  exercise  this  right  through  a  long  succession  of  years 
is  strong  evidence  against  the  existence  of  it.  Since  the  statute 
of  Anne,  which  allowed  defendants  any  number  of  pleas  the 
Court  might  be  pleased  to  sanction,  and  since  the  practice  of 
granting  new  trials  has  grown  into  daily  use,  the  awarding  of  a 
repleader,  even  by  the  Courts  below,  has  become  a  rare  occur- 
rence ;  inasmuch  as  the  Court  from  whence  the  record  issues  is 
likely  to  render  such  proceeding  unnecessary.     In  the  case  of 

Bennet  v.  Solbech,  (a)  Holbech  v.  Bennett^  (6)  Lord  Hale  is 
*  677    reported  to  have  said,  that  in  ancient  *  times  it  was  usual 

to  award  a  repleader  on  writ  of  error  from  the  Common 
Pleas  to  the  Eiug*s  Bench,  and  that  he  had  searched  and  found 
several  rolls,  not  less  than  seven  in  number  (the  earliest  in  the 
21  Edw.  1,  and  the  latest  in  the  33  Edw.  3),  in  which  a  repleader 
had  been  so  awarded ;  but  he  adds,  it  was  grown  obsolete  and 
not  in  use  at  that  day.  I  am  not  aware  that  the  jurisdiction  of  a 
Court  of  error  to  award  a  repleader  (assuming  it  once  to  have 
existed)  has  ever  been  abolished  by  any  legislative  enactment,  or 
declared  illegal  by  any  judicial  decisions.  But  since  the  time  of 
Lord  Hale  more  than  a  century  and  a  half  has  elapsed,  and  sunk 
the  practice  (if  ever  it  existed)  into  absolute  desuetude,  and  in- 
volved the  right  in  deeper  obscurity.  I  cannot,  therefore,  venture 
to  affirm  the  jurisdiction  of  a  Court  of  error  to  award  a  repleader, 
and  consequently  cannot  assert  the  expediency  of  doing  so  in  this 
case. 

This  leads  me  to  the  last,  and  the  only  remaining  question ; 
viz.,  what  judgment  ought  to  be  pronounced,  supposing  a  Court 
of  error  cannot  or  do  not  award  a  repleader ;  to  which  I  answer,  in 
a  word,  that  judgment  cannot  be  pronounced  for  the  defendant, 
because  the  issues  found  for  him  are  immaterial  issues ;  neither, 

(a)  2  WzQs.  Saond.  319  a.  (5)  2  Lev.  12. 
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as  it  appears  to  me»  can  judgment  be  pronounced  for  the  plaintiffs 
on  the  whole  record,  or  on  the  fifth  plean^m  obstante  veredicto^  for 
the  reasons  I  have  before  stated. 

Deeply  regretting  the  time  and  cost  which  haye  been  expended 
in  a  fruitless  litigation,  I  come  to  the  conclusion,  which  I  have 
arrived  at  after  much  fluctuation  of  opinion  and  with  great  reluc- 
tance, that  the  judgment  of  the  Court  below  should  be  reversed, 
and  the  plaintiffs  be  at  liberty  to  retrace  their  steps,  and  begin  de 
novo,  if  they  shall  be  so  advised. 

*  Mr.  Justice  Littledale.  —  In  answer  to  the  first  ques-    *  678 
tion  proposed  by  your  Lordships,  I  am  of  opinion  that  the 
conduct  of  A.  B.  was  a  breach  of  the  condition  of  the  bond,  for 
the  reasons  already  given  by  my  learned  brothers. 

The  second  and  third  questions  are  so  much  connected  together, 
that,  with  the  leave  of  the  House,  I  should  propose  to  give  an 
answer  which  applies  to  both. 

Two  questions  arise  on  the  construction  of  the  Statute  of  43 
Geo.  3,  c.  99.  The  first  is,  whether  the  sale  of  the  lands  and 
goods  of  the  collector  be  a  condition  precedent  to  putting  the 
bond  in  suit  against  the  surety.  The  second  is,  whether,  if  it  be 
a  condition  precedent,  it  applies  to  all  the  lands  and  goods  of  the 
collector,  or  onlv  to  those  which  were  known  to  the  commission- 
ers ;  and  I  use  the  term  *'  known,"  because  the  word  "  notice," 
which  occurs  in  the  pleadings,  sometimes  means  that  knowledge 
which  is  acquired  by  specific  information  given  with  a  particular 
object,  as  in  the  instance  of  notice  of  dishonour  of  bills  of  exchange, 
and  other  cases ;  but,  as  applicable  to  the  present  case,  I  mean  by 
the  term  "  known,"  knowledge,  in  whatever  way  it  is  acquired. 

Upon  the  first  of  these  points,  I  think  the  sale  of  the  lands  and 
goods  of  the  collector  is  a  condition  precedent  to  putting  the 
bond  in  suit.  The  13th  section  of  the  43  Geo.  3,  c.  99,  after  pre- 
scribing the  form  of  the  bond  of  the  surety,  says,  that  "  eveiy 
such  bond  given  by  way  of  such  security  as  aforesaid  shall  be 
prosecuted  by  the  commissioners  on  any  failure  or  default  of  the 
collector ; "  and  then  there  immediately  follows  this  proviso,  — 
'^  provided  always,  that  no  such  bond  shall  be  put  in  suit 
against  any  surety,  *  for  any  deficiency  other  than  what  *  679 
shall  remain  unsatisfied  after  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  such  collector,  in  pursuance  and  by  virtue 
of  the  directions  and  powers  given  to  the  commissioners  by  this 
Act."    Here,  therefore,  is  a  provision  that  the  bond  shall  not  be 
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put  in  suit  for  any  deficiency  other  than  what  shall  remain  unsatis^ 
fied  after  a  particular  thing  done.  It  is  quite  clear  that,  if  the 
lands  and  goods  have  been  sold,  the  bond  can  only  be  put  in  suit 
for  the  difference ;  but  if  there  are  lands  and  goods,  and  they  can 
be  sold  by  the  commissioners  under  the  powers  and  directions  of 
the  Act,  the  meaning  of  the  clause  is,  that  the  deficiency  must 
be  ascertained  first ;  for,  otherwise,  it  is  putting  the  bond  in  suit 
for  the  whole,  where  the  Act  says  it  shall  only  be  so  for  a  defi- 
ciency. It  is  a  very  reasonable  provision  for  a  surety,  that  he 
shall  not  be  called  upon  until  all  has  been  got  from  the  collector 
that  can  be  raised. 

But  it  is  necessary  to  see  what  are  the  powers  and  directions 
given  by  the  Act,  by  which  the  deficiency  is  to  be  ascertained. 
They  are  contained  in  the  62d  section,  which  enacts,  that  if  the 
collector  makes  default  in  the  particulars  enumerated,  the  com- 
missioners are  authorized  and  empowered  to  imprison  the  person, 
and  seize  and  secure  the  estate,  both  real  and  personal,  of  the 
collector,  wheresoever  the  same  can  be  discovered  and  found ; 
and  the  commissioners  who  shall  so  seize  and  secure  the  estate 
shall,  and  they  are  empowered  to,  appoint  a  time  for  a  meeting 
of  the  commissioners;  and  the  commissioners  present  at  such 
meeting,  in  case  the  accounts  of  the  collector  be  not  delivered,  or 
the  money  detained  by  him  be  not  paid,  are  empowered  and 

required  to  sell  and  dispose  of  all  such  estates  which  shall 
*  680    be  for  the  cause  aforesaid  seized  *and  secured.     It  is  said 

that  this  clause  as  to  seizing  the  estates  is  only  directory  to 
the  commissioners,  as  they  are  only  authorized  and  empowered, 
and  not  required,  to  seize ;  and  that  this  is  more  strongly 
shown,  because  in  the  subsequent  part  of  the  clause  they  are 
required  to  sell,  and  therefore  a  different  phraseology  is  used. 
There  is  not  the  least  doubt  but  that  the  clause  as  to  seizing 
is  only  directory,  and  only  gives  a  discretion  to  the  commis- 
sioners that,  if  the  collector  makes  .  default,  they  may  seize 
and  secure  the  estates;  and  then  if,  at  the  subsequent  meet- 
ing,  the  collector  does  not  pay  up  his  deficiency,  they  are 
required  to  sell.  It  is  very  reasonable  that  they  shall  not  be 
required  to  sell  if  the  collector  can  redeem  his  estate.  And  then 
it  is  said,  that  because  the  clause  as  to  seizure  is  only  discretionaiy 
with  the  commissioners,  they  need  not  seize  unless  they  think 
proper ;  and,  as  the  powers  and  directions  as  to  the  seizure  and 
sale  of  the  estates  are  not  in  point  of  fact  exercised,  and  need  not 
be  BO  unless  the  commissioners  think  proper,  the  deficiency,  after 
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the  exercise  of  these  powers,  is  out  of  the  question,  and  does  not 
and  need  not  arise,  and  the  bond  may  be  put  in  suit  without  regard 
to  that.  But  I  think  not.  The  52d  section  relates  to  the  conduct 
to  be  pursued  towards  the  collector ;  and  the  commissioners  will 
no  doubt  exercise  their  discretion  as  will  best  accord  with  the 
discharge  of  their  duties  to  the  Crown,  to  the  parishioners,  and  to 
the  collector ;  but  if  they  do  not  think  it  right  to  enforce  their 
powers,  the  sureties  are  not  to  suffer  by  that.  The  proviso  in  the 
13th  section  is  introduced  for  the  benefit  of  the  surety,  and  the 
meaning  of  it,  in  my  opinion,  is,  that  he  is  not  to  be  called  upon 
until  the  commissioners  have  done  all  in  their  power  to 
make  the  collector  pay ;  and  if  for  any  *  reason  they  omit  •  681 
to  do  that,  they  are  not  to  call  on  the  surety.  If  it  be  not 
a  condition  precedent,  I  do  not  see  how  the  surety  can  haye  the 
benefit  of  the  clause ;  for  if  the  surety  be  compelled  to  pay  the 
whole,  I  do  not  think  he  could  have  a  mandamus  to  the  commis- 
sioners to  seize  and  sell ;  their  power  is  only  to  seize  and  sell  if 
the  collector  has  not  paid  the  money ;  but  if  the  money  has  been 
paid  by  other  means,  the  collector  is  no  longer  indebted  to  the 
commissioners.  Besides,  if  a  mandamus  were  to  go,  it  must  be 
for  the  whole  direction  of  the  clause ;  and  that  is,  that  the  money 
arising  from  the  sale  shall  be  paid  to  the  Receiver-General ;  and 
then  the  surety  would  have  to  petition  the  Crown  to  be  repaid. 
And  I  should  doubt  whether  a  Court  of  Equity  would  compel  a 
sale,  unless  to  carry  the  whole  clause  into  effect,  and  so  as  that 
the  surety  might  petition  the  Crown  when  the  money  had  got 
into  the  hands  of  the  Receiver-General.  Perhaps  the  commis- 
sioners might  of  themselves  sell,  in  order  to  relieve  the  surety ; 
but,  besides  my  doubting  the  power  of  the  commissioners  to  sell 
after  they  have  been  paid  by  the  surety,  I  do  not  think  the  surety 
ought  to  be  put  in  the  situation  of  having  to  rely  upon  what  they 
may  be  disposed  to  do. 

It  is  very  possible  that  some  inconvenience,  and  in  some  cases 
loss,  might  arise  if  the  bond  could  not  be  enforced  against  the 
surety  till  the  property  of  the  collector  is  sold ;  for  certainly  the 
proceedings  under  the.52d  section  must  be  attended  with  delay. 
But  I  do  not  think  we  have  any  thing  to  do  with  that  considera- 
tion ;  the  question  is  upon  the  construction  of  the  Act,  as  it  is 
presented  to  us. 

Some  distinction  was  raised  in  the  argument  as  to  the 

meaning  of  the  words  "  prosecute  "  and  "  put  *  in  suit ; "    ♦  682 

and  it  was  suggested,  that  because  the  words  **  prosecute 
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under  the  48  Geo.  3,  o.  99,  and  other  Acts  which  that  Act  con- 
solidated and  amended,  collector  of  assessed  taxes  for  the  parish 
of  St.  Matthew,  Bethnal  Green.  The  action  was  brought  for  the 
recovery  of  the  sum  of  693Z.,  which  was  alleged  to  be  due  to  the 
Receiver-General  of  the  county  of  Middlesex,  in   con- 

*  688    sequence  of  Bigg  *  not  having  paid  in  that  sum  to  the 

account  of  the  year  1828-29,  for  which  the  plaintiff  in 
error  had  become  surety,  and  for  which  it  was  received  and  col- 
lected by  Bigg,  but  to  the  account  of  the  year  immediately  pre- 
ceding, for  which  year  the  plaintiff  in  error  was  not  surety. 
Many  questions  arose,  both  in  the  Court  below,  and  afterwards 
in  the  Court  of  Exchequer  Chamber,  which  are  at  last  brought 
by  appeal  before  your  Lordships,  upon  the  liability  of  that  surety, 
and  upon  the  pleadings  in  the  cause.  The  question  on  the  latter 
did  not  arise  in  the  Court  of  Common  Pleas,  but  in  the  first 
Court  of  error  into  which  the  case  was  brought,  viz.,  the  Court 
of  Exchequer  Chamber.  To  the  action  upon  the  bond  various 
pleas  were  pleaded,  and  various  issues  raised  upon  the  pleadings, 
to  which  it  is  now  unnecessary  that  I  should  call  your  Lordships' 
attention.  But  much  that  I  have  now  to  offer  will  depend  upon 
the  pleadings,  and  therefore  to  the  state  of  the  pleadings  it  will 
be  my  duty  in  a  little  time  to  direct  your  Lordships'  attention. 
Suffice  it  at  present  to  say,  that  the  issues  being  joined,  were 
tried  before  Mr.  Baron  Alderson,  when  questions  were  put  to 
the  jury,  to  the  number  of  seven  ;  to  which  questions  they  re- 
turned answers ;  and  upon  them,  by  consent,  a  general  verdict 
was  entered  for  the  plaintiff  in  error,  with  leave  to  move  the 
Court  of  Common  Pleas,  in  which  the  action  was  brought,  to  set 
aside  that  verdict  and  enter  a  verdict  for  the  penalty  of  the  bond ; 
and  that  Court  being  moved,  it  was  agreed  that  a  special  case 
should  be  taken,  to  be  turned,  if  necessary,  into  a  special  verdict, 
with  a  view  to  carry  the  question  elsewhere,  should  one  or  the 
other  of  the  parties  not  be  satisfied  with  the  judgment  of  that 

Court.     The  point  was  first  argued  before  that  Court  on 

*  689   the  special  case,  *  which  was  afterwards  turned  into  a 

special  verdict.  The  Court  of  Common  Pleas,  on  the  argu- 
ment of  that  case,  pronounced  judgment  for  the  then  plaintiflb, 
the  commissioners  of  assessed  taxes  in  that  parish,  the  present 
defendants  in  error,  for  the  sum  of  693Z.,  which,  as  I  have  already 
stated,  is  that  respecting  which  the  question  had  arisen.  Upon 
that,  a  writ  of  error  was  brought  in  the  Court  of  Exchequer 
Chamber ;  and  that  Court,  after  very  great  difference  of  opinion, 
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finally  affirmed  the  judgment  of  the  Court  of  Common  Pleas. 
The  writ  of  error,  which  brings  it  before  your  Lordships,  was 
then  sued  out  by  the  party  who  was  defendant  in  the  original 
proceeding,  but  who  now  became  the  plaintiff  in  error,  against 
the  judgment  of  the  Court  of  Exchequer  Chamber,  which  had 
affirmed  the  judgment  of  the  Court  of  Common  Pleas ;  and  your 
Lordships,  on  hearing  this  case  argued  (which  it  was  at  great 
length,  and  with  great  learning  and  ability),  had  the  assistance 
of  nine  of  the  learned  Judges,  including  several  of  those  Judges 
who  had  attended  the  discussion  in  the  Exchequer  Chamber; 
but,  I  think,  none  of  those  learned  Judges  who  had  originally 
pronounced  the  judgment  in  the  Court  of  Common  Pleas.  Those 
learned  Judges  who  attended  the  arguments  here,  differed  very 
materially  on  some  points  ;  on  others  they  almost  all  concurred  : 
to  the  exceptions  I  shall  presently  call  the  attention  of  your 
Lordships.  The  result  is,  that  it  remains  for  your  Lordships  to 
pronounce  judgment ;  and  I  certainly  feel,  in  the  circumstances 
I  have  stated,  very  considerable  anxiety  in  recommending  the 
judgment  about  to  be  submitted  to  your  Lordships,  though  I 
think  your  Lordships  will  perceive,  when  I  have  gone  through 
the  circumstances  of  this  somewhat  singular  case,  which  it 
will  be  my  duty  to  do  rather  *  fully,  that  there  will  be  no  *  690 
doubt  what  course  your  Lordships  ought  to  take. 

There  were  several  points  made  in  the  Court  below,  which 
have  not  been  so  far  relied  on  here  as  to  require  the  considera- 
tion of  your  Lordships;  and  accordingly  on  these  you  put  no 
questions  to  the  learned  Judges.  These  related  chiefly  to  the 
issues  on  the  8th  and  11th  pleas;  and  the  question  raised  on 
them  was,  whether  the  provisions  of  the  Act  regarding  the  pre- 
vious examination  of  the  collector  by  the  commissioners,  and  the 
hastening  his  pajrment  of  the  moneys  collected  to  the  Receiver- 
General,  were  imperative,  so  as  to  constitute  those  proceedings 
by  the  commissioners  conditions  precedent  to  their  proceeding 
against  the  surety,  or  were  only  directory.  That  they  were  only 
directory,  all  the  Judges  below,  both  in  the  Common  Pleas  and 
Exchequer  Chamber,  appear  to  have  agreed ;  nor  can  there  be 
any  further  doubt  upon  the  point.  We  therefore  come  to  the 
questions  which  properly  now  remain  for  consideration.  The 
first  which  presents  itself  needs  not  to  detain  us  long,  but  it  must 
be  disposed  of  before  the  others,  which  are  mainly  in  dispute, 
can  arise.  Was  the  payment  by  the  collector  of  698Z.  (the  sum 
for  which  the  plaintiff  has  recovered)  to  the  Receiver-General, 
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not  to  the  account  of  the  year  1828-29,  for  the  service  of  which 
year  it  had  come  to  his  hands,  but  to  the  account  of  a  former 
year,  during  which  the  defendant  was  not  security,  a  breach  of 
the  condition  in  the  bond?  It  appears  to  me  very  clear  that 
such  payment  was  not  well  and  truly  paying  according  to  the 
true  intent  and  meaning  of  the  Acts.  The  Acts  intend  and 
mean  that  the  money  of  each  year  should  be  carried  to  the 
account  of  that  year.     But  the  payments  made  in  this  case 

*  691    were  made  in  discharge  of  *  a  debt  due  for  a  former  year. 

The  appointment  of  collector  is  annual ;  and  I  really  can 
see  no  difference  in  the  construction  that  ought  to  be  put  upon 
the  statute  here,  and  that  which  ought  to  be  put  on  it  in  a  case 
where  a  different  person  had  been  collector  in  the  former  year. 
Had  it  been  so,  and  had  the  money  been  paid  to  the  account  of 
that  person's  debt,  no  doubt  whatever  could  have  been  raised. 
Here  it  is  paying  another  debt  of  the  collector  himself;  and 
though  the  public  are  the  creditors  in  both  cases,  yet  it  is  the 
payment  of  another  debt  as  much  as  if  it  had  been  owing  to 
another  creditor.  Accordingly,  we  find  all  the  learned  Judges 
are  agreed  in  their  opinions  upon  this  point.  On  this  point,  too, 
the  Judges  of  the  Common  Pleas  were  unanimous. 

The  next  question  is  one  upon  which  the  Court  of  Common 
Pleas  gave  no  opinion,  and  on  which  aU  the  other  Judges,  with 
one  exception,  are  agreed ;  both  those  whose  assistance  we  bad 
here,  and  those  who  dealt  with  it  in  the  Exchequer  Chamber. 
That  question  is,  whether  the  seizure  and  sale  of  the  collector's 
lands  and  goods  by  the  commissioners  constituted  a  condition 
precedent  to  their  putting  the  bond  in  suit  against  his  surety  ? 
The  words  of  the  13th  section  of  the  Act  appear  to  leave  no 
reasonable  doubt  on  this  subject.  After  pointing  out  the  man- 
ner of  giving  security,  the  section  proceeds  to  enact,  ^Hhat  no 
such  bond  shall  be  put  in  suit  against  any  surety  or  sureties  for 
any  deficiency  other  than  what  shall  remain  unsatisfied  after  the 
sale  of  the  lands  and  goods  of  such  collector,  in  pursuance  of  the 
directions  and  powers  given  to  the  respective  commissioners  by 
this  Act."  Now,  as  this  taken  by  itself  could  leave  no  doubt 
that  the  bond  was  only  to  be  sued  upon  for  the  balance 

*  692   left  unpaid  after  the  collector's  lands  and  *  goods  had  been 

seized  and  sold,  and  as  the  only  ground  upon  which  a 

question  can  be  raised,  is  the  reference  made  to  the  powers 

given  by  the  Act,  which  are  specified  in  the  52d  section,  it 

becomes  material  to  consider  that  section.    It  empowers  and 
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authorizes  (but  does  not  require)  the  imprisonment  of  the  col- 
lector's person,  and  the  seizure  of  his  estate,  real  and  personal, 
*'*'  wheresoever  the  same  can  be  discoyered  and  found ; "  and  then 
it  authorizes  and  requires  the  sale  of  the  property  which  lAaj 
haye  been  seized,  if  the  collector  shall  not  have  paid  before  the 
next  meeting :  from  which  it  is  contended  that  as  the  commis- 
sioners have  a  discretion  given  them   to  seize,  and   are   duly 
required  to  sell  what  they  have  seized,  they  must  sell,  and  are 
forbidden  by  the  proviso  in  the  13th  section  to  sue  the  surety  for 
more  than  the  balance  left  unsatisfied  by  the  seizure  and  sale,  in 
case  they  shall  have  elected  to  seize  and  sell  under  the  52d 
section.     But  the  reason  why  the  seizure  is  discretionary,  and 
the  sale  alone  imperative,  is  to  give  the  collector  the  opportunity 
of  redeeming  after  the  seizure.     The  52d  .section  relates  to  the 
proceedings  against  the  collector ;  the  13th  to  those  against  the 
surety,  and  the  proviso  in  the  latter  appears  expressly  framed  for 
the  benefit  of  the  surety.     Whoever  gives  bond  for  the  collector, 
must,  on  reading  the  13th  section,  suppose  that  he  only  becomes 
bound  for  what  remains  unsatisfied  after  the  seizure  and  sale 
of  the  collector's  property.     To  hold  that  the  discretion  given  by 
the  52d  section  of  proceeding  against  the  collector,  imports  into 
the  13th  a  condition  ^^in  case  the  commissioners  shall  choose  to 
seize,"  would  be  altering  the  nature  of  the  proviso,  rendering  it 
unavailing  to  the  surety,  and  placing  him  in  the  same  situ- 
ation in  which  the  collector  lumself  is  under  the  *  statute    *  693 
of  Will.  3,  and  in  which  the  surety  would  have  been  had 
no  proviso  been  introduced  into  this  Act  in  his  favour ;  although 
it  is  plainly  the  intention  of  the  proviso  to  place  him  in  a  better 
situation  than  the  collector.     The  argument  used  that  the  power 
given  by  the  52d  section  may  be  exercised  in  the  surety's  favour 
after  he  shall  have  been  compelled  to  pay  the  debt,  and  that  a 
mandamus  will  lie  to  compel  the  commissioners  to  seize  and  sell, 
does  not  appear  to  have  any  good  foundation.     The  power  given 
by  that  section  is  to  seize  and  sell  for  the  collector's  debt.     The 
power  given  is  to  seize  on  his  default,  and  sell  for  what  he  has 
left  unpaid.     If  the  paynfent  by  the  surety  is  his  payment,  there 
is  no  power  to  seize  and  sell,  for  there  is  no  debt.     If  the  pay- 
ment by  the  surety  is  not  his  payment,  then  there  may  be  a 
debt,  and  there  may  be  a  power  to  seize,  but  there  is  more,  there 
is  an  obligation  to  pay  over  ;  just  as  if  the  debt  subsisted ;  for 
the  words  require  a  payment  into  the  hands  of  the  Receiver- 
General  of  such  sums  as  have  not  been  accounted  for  by  the 
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collector ;  so  that  if  the  commissioners  are  compellable  to  seize 
and  sell  because  the  surety  has  paid,  they  are  compellable  to  pay 
the  whole  debt  into  the  Receiver-General's  hands,  although  the 
surety  shall  have  previously  paid  it,  and  then  the  surety  must 
look  to  the  receiver  for  being  reimbursed,  without  there  being 
any  words  whatever  in  the  statute  giving  him  such  resource  for 
the  recovery  of  what  is  due  to  him,  —  a  proposition  which  seems 
wholly  untenable.  It  therefore  appears  sufficiently  plain  that 
the  bond  cannot  be  put  in  suit  against  the  surety,  unless  and 
until  the  commissioners  have  exercised  the  power  given  them 
against  the  principal.  Although,  where  a  statutory  enactment  is 
clear,  there  is  no  occasion  to  argue  from  the  consequences 

*  694   of  a  *  construction,  and  where  it  is  ambiguous,  such  an 

argument  is  only  admissible  if  it  is  connected  with  the 
general  intention  of  the  Act,  yet  we  cannot  avoid  perceiving 
here,  that  unless  the  commissioners  are  obliged  to  seize  the  col- 
lector's goods  before  suing  the  surety,  they  may,  and  very  likely 
will,  proceed  against  a  solvent  surety,  rather  than  incur  the 
trouble  of  seizing  and  selling  ;  so  that  the  whole  benefit  plainly 
intended  for  the  surety  will  be  lost  to  him. 

The  next  question  has  given  rise  to  a  much  greater  diversity  of 
opinion :  it  is,  whether  the  commissioners  are  bound,  before  pro- 
ceeding against  the  surety,  to  seize  all  the  collector's  lands  and 
goods,  or  only  those  of  which  they  have  notice ;  meaning  by 
notice,  as  it  is  now  on  all  hands  agreed,  knowledge,  however 
acquired.  The  proviso  in  the  13th  section  is  clear  and  express 
that  the  bond  shall  not  be  put  in  suit  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  the  sale  of  the  lands  and 
goods  of  the  collector,  in  pursuance  of  the  directions  and  powers 
of  the  Act ;  that  is,  of  those  given  by  the  62d  section.  This  sale 
being  by  what  has  been  already  shown  a  condition  precedent,  the 
18th  section  must  be  read  as  if  it  provided  that  the  surety  shall 
not  be  sued  until  after  the  lands  and  goods  of  the  principal  shall 
have  been  sold  under  the  powers  of  the  52d  section,  which 
authorizes  the  seizure  and  sale  of  the  whole  estate  wherever  it 
can  be  discovered  and  found.  The  two  sections  taken  together 
thus  make  no  exception,  but  render  the  sale  of  all  the  principal's 
estate  a  condition  precedent  to  proceedings  against  the  surety. 
Have  we  any  right  to  graft  upon  this  plain  and  positive  enact- 
ment a  qualification  restricting  the  performance  of  the  condition 
to  the  seizure  and  sale  of  such  estate  only  as  shall  have 
*  695  come  to  the  knowledge  of  *  the  commissioners  ?  The  only 
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words  that  can  be  supposed  to  import  any  restriction  whatever 
are  these :  **  wheresoever  the  same  can  be  discovered  or  found." 
But  these  words  only  refer  to  the  local  situation  of  the  property, 
and  are  meant  to  give  a  power  over  the  whole,  wheresoever  sit- 
uated. They  are  enabling  words,  words  of  enlargement  rather 
than  restriction.  They  import  that  whatever  property  can  any- 
where be  found  may  be  seized.  If  they  are  read  as  they  must  be 
to  support  the  argument  raised  upon  them,  they  must  be  read 
thus :  ^'  whensoever  the  property  shall  be  discovered  or  become 
known  to,"  or,  rather,  **  if  any  such  property  shall  be  discovered 
or  become  known  to  "  them.  But  how  could  they  seize  any 
which  had  not  become  known  to  them  ?  This  is  plainly  an  insen- 
sible construction,  and  the  words  can  only  refer  to  the  situation. 
They  mean  all  property  wheresoever  found.  It  is  not  to  be  denied 
that  the  condition  of  notice  may  sometimes  be  implied  where  the 
conditions  of  an  enactment  do  not  specify  it :  but  this  cannot  be 
in  cases  where  the  party  has  no  exclusive  means  of  knowledge, 
nor  any  duty  to  inquire.  The  surety  may  know  more  about  the 
affairs  of  the  collector  than  the  commissioners,  but  not  necessarily 
so:  nor  is  there  any  duty  cast  upon  him  more  than  upon  them,  to 
become  acquainted  with  the  collector's  property.  The  conse- 
quences of  a  construction  which  does  not  hold  notice  to  be 
necessary,  form  confessedly  the  only  groimd  for  maintaining  the 
affirmative  of  the  proposition.  It  is  said,  and  truly  said,  that  if 
the  commissioners  cannot  proceed  againsfc  the  surety  until  all  the 
property  of  the  collector  is  seized,  they  may  not  be  safe  in  pro- 
ceeding while  any  imknown  parcel  of  goods  exists,  or  in  case  any 
estate,  real  or  personal,  has,  on  the  eve  of  the  seizure,  come 
to  *  the  collector  by  descent,  devise,  or  bequest ;  but  nothing  *  696 
can  be  more  dangerous  than  to  make  such  considerations 
the  ground  of  construing  an  enactment  quite  complete  and  unam- 
biguous in  itself.  If  we  depart  from  the  plain  and  obvious  mean- 
ing on  account  of  such  views,  we,  in  truth,  do  not  construe  the 
Act,  but  alter  it.  We  add  words  to  it,  or  vary  the  words  in  which 
its  provisions  are  couched.  We  supply  a  defect  which  the  legis- 
lature could  easily  have  supplied,  and  are  making  the  law,  not 
interpreting  it.  This  becomes  peculiarly  improper  in  dealing  with 
a  modern  statute,  because  the  extreme  conciseness  of  the  ancient 
statutes  was  the  only  ground  for  the  sort  of  legislative  interpre- 
tation frequently  put  upon  their  words  by  the  Judges.  The 
prolixity  of  modem  statutes,  so  very  remarkable  of  late,  affords 
no  ground  to  justify  such  a  sort  of  interpretation.     The  only  safe 
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rule  to  go  by  is  to  hold  that,  if  the  legislature  had  intended  to 
obviate  the  consequences  apprehended,  it  would  have  done  so : 
nothing  confessedly  being  more  easy  than  to  have  added  words 
confining  the  condition  precedent  to  the  property  of  which  the 
commissioners  had  notice.  In  considering  this  point,  no  authori- 
ties are  to  be  found,  except  so  far  as  the  dicta  of  Lord  Tenterden 
and  Mr.  Justice  Holroyd,  in  Peppin  v.  Cook^  (a)  certainly  favour 
the  literal  construction  rather  than  the  other :  but  then  no  case 
has  been  cited,  and  none  can  be  shown,  where,  in  construing  a 
recent  statute  requiring  all  the  things  of  a  certain  description  to 
be  dealt  with  or  by  in  a  particular  way,  the  Courts  have  held 
themselves  bound  to  add  the  words,  *'  and  whereof  A.  had  notice 

or  knowledge."  Nothing  could  justify  this  but  the  impos- 
*697    sibility  of   *  otherwise  making  sense   of   the    provision. 

Now,  here  it  is  not  contended  that  the  general  meaning 
of  the  enactment  makes  the  addition  necessary;  the  statute  is 
very  sensible  without  it.  Neither  is  it  necessary  for  enabling  the 
commissioners  to  act ;  they  may  ascertain  the  property  of  the 
collector  at  the  time  of  appointing  him  and  accepting  his  security. 
They  may  even  inform  themselves,  from  time  to  time,  of  any 
change  in  that  property :  but  if  they  should  be  unable  to  do  so, 
and  inconvenience  should  thence  arise,  still  there  is  no  ground  for 
adding  to  the  statutory  enactment,  because  the  legislature  might 
easily  have  provided  against  it.  But  supposing  that  we  are  agreed 
that  the  seizure  and  sale  constitute  a  condition  precedent,  and 
that  the  want  of  notice  is  immaterial ;  in  other  words,  that  the 
surety  has  a  good  defence  to  the  action,  on  the  ground  that  the 
plaintiffs,  the  commissioners,  had  not  seized  and  sold  the  collec- 
tor's property :  although  it  would  then  follow  that  the  judgment 
cannot  be  reversed,  because  it  cannot  be  given  for  the  plaintifGs, 
it  still  does  not  follow  that  it  must  be  entered  for  the  defendant, 
or  that  in  the  state  of  this  record  it  can  be  so  entered.  We  must 
now,  therefore,  examine  the  pleadings,  with  a  view  to  find  whether 
there  be  any  issue  joined  between  the  parties,  upon  which  judg- 
ment can  be  given.  For  this  purpose  the  fifth  plea,  and  the  issue 
on  the  replication  to  that  and  the  rejoinder,  need  alone  be  con- 
sidered, because  the  sixth  being  similar  to  the  eighth,  and  the 
seventh  and  twelfth  referring  themselves  to  the  fifth  and  sixth, 
the  whole  question  on  the  pleadings  resolves  itself  into  the  ques- 
tion arising  on  the  fifth  plea,  and  the  whole  four  issues  —  nine, 
twelve,  thirteen,  and  sixteen  —  raise    only  the  same  question, 

(a)  2  B.  &  Aid.  431. 
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namely,  that  which  arises  out  of  the  pleading  upon  the 
fifth  plea.  The  fifth  plea  is,  that  *  "  the  collector,  before  *  698 
action  brought,  and  continually  hitherto,  had  lands  and 
goods  within  the  jurisdiction  of  the  commissioners  of  which  they 
had  notice,  and  which  might  have  been  seized  and  sold  under  the 
Act  to  satisfy  the  debt  of  the  collector ;  but  that  the  same  have 
not  been  so  sold  by  them."  In  substance,  the  plea  is,  that  the 
collector  had  property  of  which  the  commissioners  had  notice, 
and  that  they  did  not  seize  and  sell  it.  The  replication  is,  that 
after  the  default  the  collector  had,  within  the  jurisdiction  of  the 
commissioners,  no  lands  of  which  they  had  notice,  and  no  goods 
of  which  they  had  notice,  other  than  a  certain  parcel  known  to 
them,  and  which  they  had  seized  and  sold :  in  substance,  that  the 
collector  had  no  property  subject  to  seizure  and  sale,  of  which 
the  commissioners  had  notice.  The  rejoinder  is,  that  after  the 
default  the  collector  had  lands  which  the  commissioners  might 
have  seized  and  sold ;  and  that  after  the  default,  all  the  goods  of 
the  collector  at  the  time  of  the  default,  and  which  might  and 
ought  to  have  been  discovered  and  found  by  the  commissioners 
within  their  jurisdiction,  were  not  seized  and  sold  by  them  in 
pursuance  of  the  powers  under  the  Act,  in  manner  and  form  as 
alleged  by  the  plaintiffs :  and  it  concludes  to  the  country.  In 
substance  it  is,  that  the  collector  had  lands  which  might  have 
been  sold,  and  that  his  goods  which  might  have  been  sold  were 
not  sold :  and  this  rejoinder  says  nothing  whatever  of  notice,  the 
want  of  which  had  been  stated  in  the  plea  and  taken  up  by  the 
replication :  the  modo  et  forma  clearly  referring  not  to  the  sub- 
stantive matters  of  the  plaintiffs'  allegation,  namely,  ^^  goods  of 
which  the  commissioners  had  notice,"  but  only  to  the  manner  in 
which  the  plaintiffs  had  made  the  allegation. 

Then  the  verdict  is,  that  the  collector  had  lands  *  and  *  699 
goods  after  the  default  and  until  the  commencement  of 
the  suit,  which  lands  and  goods  might  have  been  seized  and  sold 
by  the  commissioners  imder  the  Act  before  the  commencement 
of  the  suit ;  but  that  the  commissioners  had  no  notice  of  the  col- 
lector's lands,  but  had  reasonable  grounds  for  believing  that  he 
had  goods: — and  this  does  not  amount  to  a  finding  that  they 
believed  he  had  any.  It  has  been  treated  as  a  finding  that  they 
had  no  notice  of  either  lands  or  goods ;  I  am  rather  disposed  to 
regard  it  as  negativing  notice  of  the  lands,  and  as  no  finding  at 
all  on  notice  of  the  goods.  But  this  becomes  immaterial  if  the 
notice  is  immaterial ;  and  therefore  let  it  be  taken,  as  it  has  been 
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taken,  to  be  a  finding  that  they  had  notice  of  neither  lands  nor 
goods. 

We  have  now  to  consider  what  the  issue  is  upon  idiich  the 
verdict  is  found,  and  whether  there  is  reaUy  any  issue  at  alL 
The  plea  affirms  the  existence,  not  of  lands  and  goods  absolutely, 
but  of  lands  and  goods  of  which  the  commissioners  had  notice, 
and  which  they  might  have  seized  and  sold*  The  replication 
asserts  that  there  were  no  seizable  or  salable  lands  and  goods  of 
which  the  commissioners  had  notice.  The  rejoinder,  without 
mentioning  notice  at  all,  asserts  that  there  were  salable  and  seiz- 
able lands,  and  that  goods  seizable  and  salable  were  not  seized  and 
sold ;  which,  though  veiy  inartificially  expressed,  may  be  taken 
after  the  verdict  to  assert  (what  it  does  not  assert,  except  infer- 
entially)  that  the  collector  had  goods  as  well  as  lands  seizable 
and  salable.  Now  it  is  plain  that  here  the  parties  make  their 
averments  of  and  concerning  different  things,  and  not  of  the  same 
thing:  the  one  pleads  respecting  property  in  one  predicament, 

and  the  other  respecting  property  not  in  the  same,  but  in 
*  700    another  predicament.     The  allegations  *  of  the  two  parties, 

far  from  being  diametrically  opposed  to  one  another,  as 
they  must  be  to  raise  an  issue,  are  not  at  all  inconsistent  with 
each  other.  If  I  say  that  all  the  freehold  lands  of  J.  S.  in  the 
manor  of  A.  have  been  sold,  and  my  adversary  only  says  that  all 
the  lands  of  J.  S.  in  the  manor  of  A.  have  not  been  sold,  he  does 
not  negative  my  assertion.  My  proposition  contained  a  negative 
pregnant  (indeed  the  replication  would  on  this  ground  have  been 
demurrable  specially).  I  might  have  explained  or  particularized 
the  proposition  thus :  ^^  All  the  freeholds  have  been  sold,  but  all 
the  copyholds  remained  unsold."  And  my  adversary  might  have 
explained  or  particularized  his  proposition  in  the  very  same  words : 
so  that,  instead  of  one  having  asserted  an  affirmative,  and  the 
other  a  negative,  respecting  the  same  matter,  which  is  the  char- 
acter of  every  issue,  both  of  us  would  only  have  been  asserting 
propositions  which,  far  from  being  opposite,  are  quite  consistent, 
and  might  have  been  identical.  The  more  this  pleading  is  exam- 
ined, the  more  plainly  will  it  appear  that  it  raises  no  issue  at  all ; 
neither  an  informal  one,  which  would  be  cured  by  the  statute 
after  verdict;  nor  an  immaterial  one,  which  could  not  be  so 
cured :  consequently  the  verdict  is  a  nullity  according  to  all  the 
authorities.     Sandhack  v.  Turvey^  (a)  and  other  cases,  lay  this 

(a)  Cro.  Jac.  685. 
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clearly  down ;  and  although  cases  are  cited  which  seem  to  throw 
some  doubt  upon  the  position,  it  is  to  be  observed  that  those  are 
rather  cases  where  there  was  an  issue  raised,  though  an  informal 
issue^  than  where  there  was  none  whatever.     One  of  them,  too, 
Parker  v.  Taylor^  (a)  is  said  in  another  case,  Walsingham 
V.  Coambe^  (6)  to  have  been  denied;  and  another  *of  them,    *  701 
WalthcUl  V.  Aldrich^  (c)  was  decided  the  very  term  after 
Sandback  v.  Turvey ;  viz.,  Michaelmas,  17  Jac.  1,  and  without 
any  reference  to  the  former  case ;  which  plainly  shows  that  the 
two  decisions  were  not  regarded  as  inconsistent.    Nothing,  indeed, 
could  be  more  contrary  to  all  principle,  nay  to  common  sense, 
than  to  regard  a  finding  upon  an  issue  which  had  no  existence  as 
other  than  a  nullity.     The  jury  must  be  taken  to  have  found  a 
verdict  upon  a  matter  not  before  them,  as  much  as  if  they  had 
given  a  verdict  in  another  cause.     The  learned  Judges  have  all 
agreed  that  the  verdict  on  the  fifth  plea  must  be  entered  for  the 
defendant,  but  not  one  of  them  holds  that  the  judgment  ean  be 
entered  generally  for  the  defendant.     Upon  different  reasons  they 
all  arrive  at  this  conclusion ;  as  well  those  who  hold  the  seizure 
and  sale  of  all  property  a  condition  precedent,  as  those  who  hold 
only  a  seizure  and  sale  of  the  property  known  to  the  commission- 
ers a  condition  precedent;  and  much  more  the  learned  Judge 
who  alone  considers  the  seizure  and  sale  no  condition  precedent 
at  all,  whether  with  or  without  notice.     I  ought  to  state  that  one 
of  the  learned  Judges  whose  assistance  your  Lordships  had  (Mr. 
Baron  Parke),  and  he  alone,  took  that  view  of  the  case,  that  a 
seizure  and  sale  did  not  constitute  a  condition  precedent,  with  or 
without  notice ;  he  was  the  only  Judge  here  who  hfeld  that  prop- 
osition ;  but  one  Judge  in  the  Court  of  Exchequer  Chamber  con- 
curred with  him  in  that  opinion;  namely,  Lord  Abinoer.     All 
the  other  Judges  in  the  Court  of  Exchequer  Chamber,  as  well  as 
here,  took  a  different  view.     The  whole  of  the  learned  Judges, 
therefore,  whose  opinions  have  been  given  in  answer  to  the 
questions  put,  are  *  agreed  that  there  can,  in  no  view,  be    *  702 
judgment  for  the  defendant  upon  the  issues  which  these 
pleadings  raise;  but  that  if  judgment  be  not  entered  for  the 
plaintiffs,  there  must  be  a  simple  reversal,  and  they  must  begin 
i^ain,  should  they  be  so  advised.     A  repleader  would  have  been 
awarded  in  the  Common  Pleas,  had  the  points  on  the  pleading 

(a)  Cro.  Car.  310. 

(6)  Siderfin,  289;  1  Lev.  183;  2  Keb.  10-13,  47-^1. 

(c)  Cro.  Jac.  583;  Godol.  107. 
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been  made  there ;  but  it  is  agreed  on  all  hands  that  a  Court  of 
error  cannot  award  a  repleader.     The  only  grounds  upon  which 
judgment  could  be  given  for  the  plaintiffs  are  two ;  either  that  it 
may  be  given  now  non  obstante  veredicto^  on  an  implied  confession 
in  the  rejoinder ;  or  that,  upon  matter  disclosed  in  other  parts  of 
the  record,  it  may  be  given  disregarding  the  immaterial  issue. 
But  all  the  Judges  hold  that  judgment  non  obstante  veredicto  can- 
not be  given  on  an  implied  confession  in  the  rejoinder ;  that  if 
there  were  lands  and  goods,  the  commissioners  had  no  notice  of 
them  ;  and  surely  the  mere  dropping  of  all  mention  of  notice  — 
the  merely  not  reasserting  in  the  rejoinder  the  notice  which  had 
been  asserted  in  the  plea  —  cannot  be  taken  as  a  confession  of 
want  of  notice,  entitling  the  plainti£G3  to  judgment.     The  case  on 
this  point  stands  thus :  the  plea  is  good,  even  if  notice  be  sup- 
posed necessary.     The  replication  meets  the  plea  on  this  ground^ 
and  therefore  answers  it  sufl&ciently.     The  rejoinder  dropping  the 
mention  of  notice  is  bad,  on  the  supposition  that  notice  is  neces- 
sary, and  might  on  that  ground  be  demurred  to ;  but  they  have 
not  demurred.     But  then  it  contains  no  confession.     The  mere 
leaving  out  of  notice,  the  not  averring  notice,  does  not  confess  it. 
The  averment  in  the  replication  was  not  substantive  that  the 
commissioners  had  notice,  but  the  notice  was  part  of  one  entire 

allegation ;  and  the  omitting  a  part  which  was  essential  to 
*  703    its  materiality,  and  so  leaving  *  what  was  least  immaterial, 

cannot  be  taken  as  a  confession  of  the  thing  omitted. 
Therefore,  even  supposing  notice  to  be  material  and  necessary, 
the  plaintiffs  could  not  have  judgment  on  this  ground.  Even 
supposing  noti'ce  necessary,  the  plaintiffs  cannot  have  judgment 
on  the  whole  record,  if,  as  all  but  one  of  the  learned  Judges  held, 
the  fact  of  seizure  and  sale  be  a  condition  precedent.  Now  all 
are  agreed  on  that  point,  with  the  exception  of  another  learned 
Judge,  who,  agreeing  that  the  seizure  and  sale  form  a  condition 
precedent,  yet  holds  that  enough  appears  on  the  whole  record  to 
entitle  the  plaintiffs  to  judgment.  For  this  opinion  there  is  con- 
fessedly no  direct  authority ;  but  what  the  Court  of  Common 
Pleas  said  in  Ooodbume  v.  Bowman  (a)  is  relied  on,  to  show  that 
though  you  cannot  have  recourse  to  one  plea  not  expressly  referred 
to,  in  considering  the  sufBiciency  or  insufficiency  of  any  other 
plea,  yet  that  all  the  pleas  may  be  taken  into  consideration  on  a 
notice  to  enter  judgment  on  the  whole  record.     But  it  does  not 

(a)  9  Bing.  52;  2  M.  &  Scott,  718. 
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appear  necessary  to  that  case  that  this  should  have  been  held ;  it 
was  therefore  extra-judicial  in  that  case ;  and  even  if  it  had  not 
been  so,  there  is  this  difference  between  the  two  cases,  that  there 
the  pleas  held  bad  were  those  out  of  which  the  immaterial  issues 
arose,  while  here  a  good  plea  remains  in  bar  of  the  action,  after 
passing  over  the  immaterial  issue,  or  treating  it  as  a  nullity. 
The  judgment  of  reversal  which  may  now  be  given,  will  therefore 
substantially  agree  with  the  opinions  of  all  but  one  of  the  learned 
Judges,  upon  the  assumption  upon  which  aU  but  another  of  the 
learned  Judges  are  agreed,  that  seizure  and  sale  constitute 
a  condition  precedent.  The  consequence  will  *be,  that  *704 
the  plaintiffs  may  begin  de  novo.  But  if  I  am  right  in 
agreeing  with  those  of  the  learned  Judges  who  hold  want  of 
notice  to  be  immaterial,  the  most  carefully  conducted  pleadings 
in  another  suit  never  can  avail  the  plaintiffs,  or  entitle  them  ulti- 
mately to  a  judgment. 

Of  the  questions  to  which  I  have  directed  the  attention  of  your 
Lordships,  it  is  to  be  observed  that  the  fii-st  three  are  those  upon 
which  the  merits  of  the  defence  were  decided  in  the  Court  of 
Common  Pleas :  those  arising  upon  the  pleadings  do  not  appear 
to  have  been  there  made,  and  accordingly  we  have  no  judgment 
upon  them  except  that  in  the  Exchequer  Chamber,  where  one 
only  of  the  three  learned  Judges  who  have  not  attended  your 
Lordships  has  given  any  opinion  on  those  points.  Even  of  the 
questions  upon  the  merits,  the  first  appears  to  have  been  argued 
more  fully  than  the  other  two.  A  gieat  part  of  the  judgment 
in  the  Court  below  is  upon  the  points  which  have  never  been 
made,  or  at  least  at  all  relied  on  here,  and  a  very  small  portion  of 
it  relates  to  that  which  has  been  the  subject  of  discussion  before 
your  Lordships.  Under  these  circumstances,  my  Lords,  I  have 
no  hesitation  in  moving  simply  to  reverse  the  judgment  of  the 
Exchequer  Chamber,  which  will  have  the  effect  of  affirming  the 
judgment  of  tiie  Court  of  Common  Pleas. 

The  Lobd  Chancellor.  —  My  Lords,  notwithstanding  the  com- 
plexity of  this  case,  and  the  difference  of  opinion  amongst  the 
Judges  upon  some  points,  it  does  not  appear  to  me  that  there  is 
much  difficulty  in  deciding  upon  the  course  this  House  ought  to 
adopt,  because  there  are  points  upon  which  there  is  a  uniformity 
of  opinion  amongst  the  Judges,  in  which  I  think  it  is 
*  impossible  not  to  concur,  as  to  such  part  of  the  case  as    *  705 

must  regulate  that  course,  if  your  Lordships  agree  in  opin- 
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ion  vnXh.  tl\e  learn^cl  Judges  upon  those  poipts.  That  the  condi-! 
tiou  of  the  bond  M^as  broken,  there  is,  I  conceive,  no  doubt.  In 
this  all  the  Judges  concur ;  and  all  but  on^  concur  in  thinking 
tihat  the  appropriation  of  the  property  of  the  poUeptor,  towards 
payment  of  the  debt  due  from  him,  was  f^  condition  precedent 
to  calling  on  the  surety ;  whether  it  was  to  eidiauet  the  whole  of 
his  property,  or  such  part  ^lone  fis  came  to  the  knowledge  of  the 
commissioners,  w^  the  subject  of  much  difference  of  opinioi^ 
funongst  the  Judges  i  but  as  the  defendant,  by  hia  fifth  plea,  set 
np  the  defence  that  property  of  the  collector  of  which  the  cxuq- 
missionerQ  had  notice  had  not  been  applied,  and  as  the  decision 
must  turn  upon  that  plea,  it  does  not  appear  to  me  to  be  Teiy 
material  to  consider  how  far  the  defendant  might  have  defended 
himself  by  pleading  and  proving  that  the  collector  had  property 
unapplied,  of  which  it  was  not  shown  that  the  commissioners  ba4 
notice. 

According  to  the  opinion  of  all  the  Judges  but  one,  the  fifth 
plea,  if  established  by  a  yerdict,  would  have  amounted  to  a  good 
defence  to  the  action.  Objections  were  made  as  to  the  manner 
in  which  the  plaintiffs'  replication  to  the  fifth  plea  was  framed; 
but  in  substance  the  replication  tendered  an  issue  on  the  defence 
set  up  in  the  fifth  plea,  which  alleged  that  the  collector  had  prop- 
erty of  which  the  commissionei*8  had  notice.  The  defendant  did 
not  join  issue  on  the  point  so  raised,  but  by  his  rejoinder  departed 
from  his  plea ;  and  the  plaintiffs,  instead  of  taking  advantage  of 
that  departure  in  the  proper  manner  by  demurrer,  took  issue  on 

this  irregular  rejoinder.  And  the  question  is,  what,  under 
*  706    such  circumstances,  ought  to  be  the  fate  *  of  the  action^ 

The  issue  so  raised  being,  if  it  is  to  be  considered  an  issue 
at  all,  an  immaterial  issue,  cannot,  though  found  for  the  defend- 
ant, afford  ground  of  a  judgment  for  him  in  the  action.  At  the 
same  time,  the  state  of  the  pleadings  precludes  the  plaintiffs 
having  a  judgment  non  obstante  veredicto  ;  for,  so  far  from  there 
being  any  admission  upon  the  record  of  their  title,  there  is  the 
fifth  plea,  which,  if  true,  would  constitute  a  good  defence  to  it. 
This  unfortunate  state  of  the  pleadings  could  not  have  arisen 
without  blunders  on  both  sides.  That  there  can  be  no  repleader 
in  this  House  appears  clear  from  the  opinion  o{  all  the  JudgeSi^ 
and  the  authorities  to  which  they  refer;  and  as  there  can  b^ 
neither  judgment  for  the  plaintiffs  nor  for  the  defendant,  the 
only  course  is  to  reverse,  sin^pliciter»  the  judgment  of  the  Court 
below. 
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Lord  Brougham.  —  The  defendant  cannot  get  his  costs,  though 
he  has  succeeded  here ;  but,  upon  the  whole,  every  thing  con- 
nected with  the  rejoinder  being  considered,  I  cannot  saj  that  that, 
in  my  opinion,  is  to  be  regretted. 

Judgment  reversed. 
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188S. 

Duncan  Stewart Appellant. 

William  Gibson,  and  John  Mackenzie,  his  Man-  )  _ 
datoiy !  RespondenU. 

(£t  e  Contra.) 

lUeffcU  Contract/  no  JRigM  of  Action.    Practice.    Parties. 

An  American  ship  was  fitted  out  in  the  port  of  Liverpool  and  sent  to  the 
coast  of  Africa,  in  1806,  on  a  joint  adventure  for  trafficking  in  slaves.  An 
English  ship  was  sent  at  the  same  time,  by  the  same  parties,  with  arms 
and  ammunition,  to  be  at  the  disposal  of  the  supercargo  of  the  American 
ship;  security  having  been  given  to  the  Admiralty  that  they  were  to  be 
expended  in  trade  on  the  coast  of  Africa.  On  the  arrival  of  the  two  ships 
in  the  river  Congo,  the  arms  and  ammunition  were  transhipped  on  board 
the  American  ship,  which  was  thereupon  seized  by  a  British  privateer,  and 
ultimately  condemned  as  contraband. 

Hdd^  that  the  whole  transaction  was  illegal,  and  that  no  action  for  contribu- 
tion or  accoimt,  in  regard  thereto,  could  be  maintained  by  any  of  the  paiv 
ties  concerned,  against  the  others.^ 

Semble^  that  in  the  Courts  of  Scotland,  as  in  England,  one  partner  of  a  dis- 
solved company  has  no  title  to  sue  in  his  own  name  another  partner  or  a 
stranger  to  the  company,  in  respect  of  advances  made  by  the  company  or 
other  person. 

January  23,  25,  26, 1838.    August  3,  1840. 

The  summons  in  the  action,  out  of  which  these  appeals  arose, 
narrated,  among  other  things,  that  in  the  year  1806,  James  Broad- 
foot,  merchant  in  Charleston,  South  Carolina,  in  the  United  States 
of  America,  made  a  purchase  of  the  American  ship  Washington 
^which  had  shortly  before  arrived  in  that  port  with  a  cargo  of 

^  See  CoUyer  Partn.  (5th  Am.  ed.)  §  56  ee  «eg.;  1  lindley  Fartn.  (3d  Eng. 
ed.)  187,  200. 

£M5] 


*  710  CASES  IN  THE  HOUSE  OF  LORDS. 

datory  of  the  said  William  Gibson ; "  and  they  proceeded  npon 
the  same  grounds,  and  for  the  same  sums,  now  again  concluded 
for.  In  that  action  also  the  defender  objected  to  the  pursuer's 
title  to  pursue  in  his  own  name  for  any  sum  said  to  be  due  to 
"William  Gibson  &  Company;"  and  the  Lord  Ordinary  sus- 
tained that  defence,'  and  dismissed  the  action,  with  costs ;  and 
to  that  interlocutor  the  second  division  of  the  Court  of  Session 
adhered. 

8.  That  (as  to  the  merits)  if  any  loss  arose  upon  the  joint 

*  711  adventure,  for  payment  of  the  defender's  alleged  *  share  of 

which  the  first  branch  of  the  libel  concluded,  it  was  occa^ 
sioned  solely  by  the  illegal  act  or  culpable  negligence  of  the  pur- 
suer and  his  partner,  under  the  firm  of  W.  Gibson  &  Co.,  or  one 
of  them,  in  shipping  on  board  the  vessel,  upon  her  outward  voy- 
AgG)  guns  and  gunpowder  to  a  prohibited  extent  (a)  and  in  vio- 
lation of  her  neutrality  as  a  foreign  ship,  whereby  ship  and  caigo 
were  exposed  to  seizure,  and  were  ultimately  condemned  as  law- 
ful prizes  to  a  British  privateer,  and  the  insurances  effected  upon 
them  were  invalidated  and  the  joint  adventurers  deprived  of  all 
recovery  of  loss ;  (()  and  on  this  ground,  the  defender  claimed  to 
be  entitled  to  indemnity  from  the  pursuer*  and  his  partner  under 
the  said  firm. 

4.  That  the  second  branch  of  the  libel,  which  concluded  for 
payment  of  11322.  9«.  4<2.,  alleged  to  have  been  received  by  the 
defender  in  Barbadoes  from  the  agents  of  the  pursuer,  was  untrue, 
and  contradicted  by  the  conclusions  of  the  former  action,  in 
which  the  pursuer  insisted,  in  name  of  W.  Gibson  &  Co.,  on 
payment  by  the  defender  of  this  identical  sum,  as  having  been 
received  by  him  from  the  agents  of  the  said  W.  Gibson  &  Co. 

5.  That  the  sum  of  189Z.  16«.  Zd.  "conform  to  state  of  ac- 
counts," was  also  sued  jEbr  in  the  former  action,  and  the  account 
then  produced  by  the  pursuer  stated  that  siun  to  be  due  to  W. 
Gibson  &  Co.,  and  he  concluded  for  payment  thereof  to  that  com- 
pany.     That  the  pursuer  was  therefore  precluded  now  from 

suing  for  that  sxmi  as  due  to  him  individually.    If  that  sum 

*  712   was  due  by  the  defender  at  all,  it  could  *not  be  due  to 

the  pursuer,  but  Gibson  &  Co.  alone  could  allege  claim  to 
it,  and  the  defender  had  long  ago  settled  accounts  with  them. 

(a)  See  the  Acts  29  Geo.  2,  c.  16,  and  83  Geo.  3,  o.  2;  and  also  an  order 
in  Council  of  the  llth  of  May,  1803. 

(h)  See  Gibson  v.  Mair,  1  Marshall,  41;  Gibson  v.  Service,  5  Taunt.  433, 
and  1  Marshall,  119. 
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By  an  interlocutor  dated  the  9th  of  March,  1826,  the  Lord 
Ordinary  repelled  the  defences^  and  decerned  against  the  de- 
fender conform  to  the  conclusions  of  the  libel. 

Stewart  presented  a  representation  against  that  interlocutor ; 
but  the  Judicature  Act  (6  Geo.  4,  c.  120)  having  passed  before 
it  was  disposed  of,  the  parties,  in  conformity  with  that  Act, 
entered  into  condescendences  and  answers. 

The  pursuer,  in  the  eighth  article  of  his  condescendence,  stated 
the  cause  of  the  capture  and  condemnation  of  the  Washington 
thus :  —  "In  order  to  facilitate  the  purchase  of  the  Washington's 
cargo  of  slaves,  the  pursuer  had  shipped  by  a  British  vessel, 
named  the  Croydon,  from  London  for  the  river  Congo^  a  quantity 
of  muskets  and  gunpowder,  which  were  to  be  delivered  to  the 
defender,  or  his  order,  on  their  arrival  in  that  river;  and  the 
defender,  before  he  sailed  in  the  Washington,  received  a  bill  of 
lading  of  those  guns  and  powder,  which  are  accordingly  entered 
in  the  general  invoice  book  of  the  adventure,  referred  to  in 
article  6.  The  reason  why  the  muskets  and  powder  were  shipped 
by  the  Croydon  from  London,  was,  that  by  the  existing  orders 
in  Council,  no  foreign  ship  was  allowed  to  carry  these  articles 
under  certain  penalties.  After  coiAing  to  anchor  in  the  river 
Congo,  the  defender  applied  for,  and  received  from  the  com- 
mander of  the  Croydon,  delivery  of  the  muskets  and  powder ;  but 
instead  of  carrying  them  ashore  as  he  ought  to  have  done,  he 
very  improperly  carried  them  on  board  the  Washington.  This 
transaction  was  witnessed  by  a  British  letter  of  marque 
privateer,  called  *  the  Prince  of  Orange  ;  the  commander  ♦  718 
of  which  immediately  went  on  board  the  Washington,  and 
took  possession  of  her  as  a  prize  and  afterwards  carried  her  to 
Barbadoes  for  adjudication,  on  the  ground  that  she  had  more 
guns  and  powdeit  on  board  than  was  allowed  by  the  sufferance 
from  the  custom-house  at  Liverpool."  And  the  pursuer  averred 
that  no  larger  quantity  of  gufts  or  gunpowder  was  shipped  on 
board  the  Washington  at  Liverpool  than  was  allowed  by  the  cus- 
tom-house su£Ferance. 

The  defendant's  answer  to  that  article  was,  "  that  some  days 
after  the  Washington  had  been  moored  in  the  river  Congo,  the 
defender  reoeived  on  board  part  of  the  guns  and  powder  sent  out 
in  the  Croydonf,  for  the  sole  purpose  of  bartering  for  slaves."  But 
it  was  denied  by  the  defender  that  this  was  either  the  cause  of 
the  capture,  ot  eould  have  been  a  ground  for  condemnitig  thef 
ship  (the  guns  and  powder  being  by  no  means  intended  for  the 
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supply  of  an  enemy) ,  or  that  it  was  the  duty  of  the  defender  to 
have  carried  the  guns  and  powder  ashore.  The  vessel  was  seized 
by  the  Prince  of  Orange  cutter,  Captain  Leybum,  upon  informa- 
tion given  by  a  mutinous  American  sailor,  whom  the  defender 
had  caused  to  be. punished,  that  the  vessel  had  taken  on  board  at 
Liverpool  more  gunpowder  than  was  allowed  by  the  admiralty 
license.  In  the  Admiralty  Court  at  Barbadoes,  the  defender 
showed,  to  the  satisfaction  of  the  Court,  that  the  reception  of 
guns  and  powder  for  the  purpose  of  barter,  from  the  Croydon, 
on  the  coast  of  Africa,  was  not  illegal ;  whereupon  sentence  of 
liberation  was  pronounced :  but  when  costs  were  asked,  Captain 
Leybum  appeared  personally  in  Court,  and  instructed  his  counsel 

to  state  that  he  had  several  of  the  Washington's  crew  who 
*  714    were  ready  to  swear  that  more  powder  *  was  shipped  at 

Liverpool  than  was  allowed  by  the  license.  Now,  the 
pursuer  had  the  exclusive  charge  of,  and  was  solely  responsible 
for,  the  outfit  and  shipment  at  Liveipool ;  and  it  was  denied  by 
him  that  more  gunpowder  was  shipped  at  Liverpool  than  was 
allowed  by  the  custom-house  sufferance,  and  at  all  events  the 
defender  could  not  be  made  answerable  for  his  conduct. 

It  further  appeared  from  the  pleadings  that  the  pursuer  held 
one-fourth  share  in  the  joint  adventure;  his  partner,  William 
Broadfoot,  one-fourth ;  James  Broadfoot  (the  consignor),  one- 
fourth  ;  Thomas  Moffat,  of  Edinburgh,  one-eighth ;  and  the 
defender  one-eighth :  that  the  ship,  cargo,  outfit,  and  premiums 
on  insui'ances  effected  on  the  ship,  were  all  paid  for  by  Gibson  & 
Co.,  and  exceeded  28,000Z.  (having  received  from  the  defender 
1400Z.  for  his  share  in  the  Washington  and  cargo) :  that  while  the 
suit  as  to  the  legality  of  the  capture  of  the  Washington  was 
going  on  in  the  Vice- Admiralty  Court  of  Barbadoes,  the  ship  and 
her  cargo  were  there  sold  by  arrangement  between  the  parties, 
the  proceeds  to  abide  the  decision :  that  the  decree  of  that  Court 
for  restoration  was  appealed  from,  and  reversed  by  the  Privy 
Council,  and  the  ship  and  cargo  condemned  as  lawful  prize  to  the 
captors:  that  Gibson,  in  1811,  brought  an  action  in  Scotland,  in 
name  of  Gibson  &  Co.,  against  Stewart,  for  his  proportion  of  the 
loss  sustained  in  the  adventure  (stated  by  the  pursuer  to  have 
exceeded  21,000!.,  including  the  forfeited  premiums  on  insur- 
ances) ;  but  that  action  was  dismissed  in  1819,  for  want  of  proof 
that  the  pursuer's  partner,. who  resided  in  America,  authorized 
him  to  enter  on  the  adventure,  or  to  bring  that  action ;  where- 
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upon  the  pursuer  brought  the  present  action  in  1822,  in  his  indi- 
vidual name. 

•  The  following  pleas  in  law  were  given  in  for  the  *  715 
parties:  — 

For  Gibson :  1.  That  loss  arising  from  a  joint  adventure  must 
be  borne  by  the  several  parties  engaged,  each  in  proportion  to 
his  share  in  the  adventure.  2.  That  one  of  several  coadventurers 
who  has  made  advances  of  money  or  incurred  loss,  on  the  common 
account,  is  entitled  to  be  indemnified  by  all  the  coadventurers,  in 
proportion  to  their  several  interests  in  the  concern.  3.  That  the 
judgment  pronounced  in  the  former  action  brought  by  the  pursuer 
on  behalf  of  Gibson  &  Co.,  dismissing  that  action  on  objection  to 
the  instance,  but  reserving  to  the  pursuer  to  insist  privato  nomine^ 
cannot  be  effectually  pleaded  as  re9  judicata  against  his  present 
action  at  his  own  instance  as  an  individual.  4.  That  claims  of 
compensation  do  not  afford  a  competent  ground  of  defence  unless 
verified  by  the  production  of  liquidated  documents  of  debt. 

For  the  defender :  1.  That  the  pursuer's  claim  in  the  present 
action  is  contradicted  by  his  statements  in  the  former  action, 
which  was  dismissed  on  his  admissions  that  the  claim  then  made, 
if  due,  belonged  to  Gibson  &  Co.,  and  on  the  ground  that  the 
pursuer  individually  had  no  title  to  sue  for  the  claims  of  that 
company.  The  dismission  of  that  action  was  not  qualified  by 
any  reservation  in  favour  of  the  pursuer  to  bring  a  new  action. 
2.  That  the  defender  never  having  contracted  with  the  pursuer 
as  an  individual  relative  to  the  adventure  in  question,  is  not 
responsible  to  him  in  that  character  for  any  thing  touching  the 
adventure.  8.  That  the  defender's  claims  of  compensation  against 
Gibson  &  Co.,  and  against  the  pursuer  as  a  partner  of  that  com- 
pany, arise  out  of  the  adventure,  and  would  form  part  of  the 
accounting  between  the  party  with  whom  the  defender 
contracted  *  respecting  the  adventure  and  the  defender.  *716 
That  party  was  Gibson  &  Co. ;  and  if  the  pursuer,  in  con- 
tracting with  the  defender  in  name  of  that  company,  acted  without 
its  authority,  and  did  not  bind  the  company,  neither  can  the 
defender  be  bound ;  as  one  of  the  contracting  parties  cannot  be 
bound  while  the  other  is  free.  If  the  pursuer,  therefore,  must 
take  on  himself  the  whole  consequences  of  the  adventure  as  far 
as  concerns  the  company,  he  must  do  the  like  as  far  as  concerns 
the  defender  also. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  the 
1st  of  February,  1827 :    "Having  considered  the  record  in  this 
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cause,  the  revised  cases  for  the  parties,  and  whole  process,  repels 
the  defences  and  pleas  in  law  of  the  defender;  decerns  against 
him  confoimably  to  the  conclusions  of  the  libel,  and  refuses  the 
prayer  of  his  representation,"  &c. 

Against  that  interlocutor  the  appellant  presented  a  reclaiming 
note  to  the  first  division  of  the  Court ;  and  bj  leave  of  Court 
subsequently  obtained,  under  the  proviso  in  the  11th  section  of 
the  Judicature  Act  (6  Geo.  4,  c.  120),  he  stated  this  further  plea 
to  the  action,  viz.,  that,  according  to  the  pursuer's  own  showing, 
the  action  was  not  maintainable ;  that  the  facts  set  forth  by  him 
established  that  the  adventure  out  of  which  the  claims  arose  was 
a  prohibited  and  a  contraband  trade ;  and  in  support  of  that  plea 
the  defender  referred  to  two  judicial  decisions  in  the  Court  of 
Common  Pleas  at  Westminster,  upon  two  actions  brought  by  the 
pursuer  on  some  of  the  policies  of  insurance  on  the  ship  Washing* 
ton  and  her  cargo  in  this  adventure,  nonsuiting  the  pursuer  on 
the  gi-ound  of  its  illegality :  (a)  and  in  further  support  of  that 
plea,  the  defender  referred  to  the  2d,  8d,  and  4th  sections 
♦717  of  the  Act  *29  Geo.  2,  c.  16,  (i),  and  the  corresponding 
enactments  of  the  Act  83  Geo.  8,  c.  2 ;  and  to  an  order  in 
council  of  the  11th  of  May,  1803.  (c)    A  minute  of  the  defender's 

(a)  See  Gibson  v.  Mair,  1  Matshall,  41 ;  and  Gibson  v.  Service,  1  Marshall, 
110,  and  5  Taunt.  538. 

(()  By  §  2  it  was  enacted,  that  whatever  quantity  of  saltpetre,  gunpowder, 
arms,  or  ammunition,  prohibited  by  proclamation  or  order  in  council  to  be 
exported,  shall  be  shipped  on  board  any  ship  in  any  port  of  Great  Britain  in 
order  for  exportation,  contrary  to  such  proclamation  or  order,  shall  be  for- 
felted,  and  the  owner  shall  forfeit  in  the  proportion  of  100/.  for  every  cvrt.  of 
saltpetre  or  gunpowder,  or  for  every  five-and-twenty  arms  ;  and  100/.  for 
every  two  cwt.  of  any  species  of  ammunition. 

By  §  3  it  was  enacted,  that  any  person  aiding  or  assisting  in  the  shipping 
any  saltpetre,  gunpowder,  &c.,  during  the  time  it  shall  be  so  prohibited  to  be 
exported,  shall  forfeit  100/.  and  treble  the  value. 

By  §  4  it  was  enacted,  that  if  any  master  of  any  vessel  shall  take  on  board, 
or  suffer  to  be  taken  on  board,  any  saltpetre,  gunpowder,  &e.,  for  exportation 
during  the  time  it  shall  be  so  prohibited  to  be  exported,  every  such  master 
shall  forfeit  100/. 

(These  prohibitions  were  re-enacted  by  the  Act  33  Greo.  3,  c.  2.) 

(c)  By  the  order  of  council,  dated  the  11th  May,  1803,  it  was  ordered, 
that  all  ships  and  vessels  clearing  out  for  the  coast  of  Africa  for  the  purpose 
of  carrying  on  trade  there,  be  permitted  to  take  on  board,  as  an  assorted  part 
of  their  cargoes,  as  much  gunpowder,  and  as  large  a  quantity  of  ttadifig  guns, 
pistols,  cutlasses,  and  flints,  lead  balls,  bars  and  shot,  as  the  exporters  shall 
think  necessary,  provided  that  sufficient  security  be  given  to  the  principal 
officers  of  his  Majesty's  customs  of  the  port  in  which  the  ihips  are  fitted  out* 
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pleading  on  this  point,  and  of  the  pursuer's  answer,  having  been 
given  in,  the  first  division  of  the  Court  pronounced  the  following 
interlocutor  on  the  8th  of  March,  1828:  *^The  Lords  having 
resumed  the  consideration,  &;c.,  alter  the  interlocutor  of  the  Lord 
Ordinary  complained  of,  sustain  the  defence  founded  on  the  iUe* 
gality  of  the  adventure,  and  assoilzie  the  defender  from  the  con^ 
elusions  of  the  libel,  so  far  as  the  same  relate  to  the  sum  of  12722. 
8«.  7(2.,  concluded  for,  and  decern :  also  find  the  defender  entitled 
to  the  expenses  incurred  by  him  in  defending*  himself 
*  against  the  conclusion  of  the  libel  from  which  he  is  *718 
assoilzied ;  appoint  an  account  thereof  to  be  given  in,  &c« 
And  further,  in  regard  to  the  other  conclusions  of  the  libel,  remit 
the  same  to  the  Lord  Ordinary  to  proceed,"  &c. 

By  a  subsequent  interlocutor  of  the  10th  of  June,  1829,  an 
interim  decree  for  the  expenses,  notified  at  1322.  148.  6c2.,  went 
out  against  the  pursuer. 

The  parties,  upon  the  remit  to  the  Lord  Ordinaiy,  made  up  an 
additional  record  upon  the  pursuer's  other  claims  against  the  de- 
fender, viz.,  the  sums  of  1182/.  9s.  4td.  and  139Z.  16«.  8<2.,  men- 
tioned in  the  conclusions  of  the  libel.  The  pursuer  contended 
tiiat  the  declared  illegality  of  the  adventure  did  not  affect  these 
claims  ;  that  they  were  distinct  and  separate  debts,  against  which 
the  defender  could  not  set  off  his  claims  or  services  in  the  illegal 
transaction.  The  first  of  those  sums  was  composed  of  several 
alleged  advances  to  the  defender  by  the  pursuer's  agents  in  Bar- 
badoes,  for  cloths,  wages,  fittings  for  the  ship,  and  745Z.  for  the 
costs  of  the  suit  in  the  Admiralty  Court  there ;  and  it  was  alleged 
by  the  pursuer  that  though  the  whole  of  this  sum  of  746Z.  was 
advanced  to  the  defender  on  bills  drawn  on  Gibson  &  Co.'s 
agents,  he  received  that  same  sum  a  second  time  out  of  the  pro- 
ceeds of  the  sale  of  the  ship  and  cargo ;  and  that  he  charged 
twice  in  his  accounts  for  the  other  items,  composing  the  whole 
sum  of  11322.  9«.  4d. 

The  defender,  in  his  answer,  denied  these  allegations,  insisting 
that  all  the  advances  made  to  him  by  the  agents  were  on  account 
of  the  ship,  and  were  extinguished  by  his  own  claims  against  the 

tnd  before  they  proceed  on  their  respective  voyages,  in  treble  valne  of  the 
articlefl  exported,  that  the  same  shafi  be  expended  in  trade  upon  the  coast  of 
Africa  ;  which  security  is  not  to  be  cancelled  nntil  proof  of  snch  expendititre 
has  been  made  by  the  oath  of  the  captain  or  master  of  the  ship  or  ressel,  in 
bke  manner  as  is  prescribed  with  regard  to  spirits  and  East  India  goods  nsed 
in  carrying  on  that  trade. 
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shipowners ;  and  that  the  part  of  the  proceeds  of  the  sale  retained 
by  him  was  according  to  the  order  of  the  Court,  and  was 
*  719  accounted  for  by  him  to  the  captors,  *  to  whom  the  whole 
of  the  proceeds  properly  belonged,  the  seizure  being  de- 
clared lawful  prize.  He  further  insisted  that  there  could  not  be 
any  accounting  legally  enforced  respecting  the  proceeds  or  ex- 
penses of  an  adventure  which  had  been  declared  illegal ;  but  if 
an  account  could  be  had,  it  would  be  found  that  the  pursuer, 
instead  of  being  a  creditor,  was  largely  indebted  to  the  defender. 

The  Lord  Ordinary  having  reported  the  cases  to  the  first  divis- 
ion, their  Lordships,  on  the  6th  of*  June,  1834,  pronounced  this 
interlocutor :  "  The  Lords  having  advised  the  mutual  cases  on 
the  points  remaining  undecided,  repel  the  defences ;  find  the 
defender  liable  in  the  sum  of  745^,  and  also  in  the  sums  of  221. 
10s.  and  16/.  2s.  6c?.,  Barbadoes  currency,  mentioned  in  the 
pleadings,  (a)  with  legal  interest  and  commission  as  in  the  ac- 
count stated  in  process,  &c.  Also  find  the  defender  liable  to  the 
pursuer  in  the  sum  of  139/.  16s.  3c/.  with  interest,  remit  to  the 
Lord  Ordinary  to  hear  parties  on  defender's  claim  to  remunera- 
tion, and  pursuer's  claim  for  remaining  articles  of  said  account. 

The  Lord  Ordinary  having,  in  pursuance  of  that  remit,  con- 
sidered the  revised  minutes,  by  an  interlocutor  of  the  30th  of 
May,  1835,  repelled  the  defender's  claim  for  remuneration,  and 
also  the  pursuer's  claim  for  the  remaining  articles  of  the  account 
referred  to ;  and  decerned  accordingly.  (6) 

(a)  These  two  sums  were  for  freight  of  a  cable  to  Surmam,  and  for  insnr- 
ance  on  it ;  and  though  paid  by  the  agents  of  Gibson  &  Co. ,  were  ag^ 
charged  by  the  defender,  and  payment  received  by  him. 

(6)  The  Lord  Ordinary  added  to  his  interlocutor  the  following  note  :  — 
**  On  the  first  point,  viz.,  the  defender's  claim  for  remuneration  on  account 
of  his  attendance  and  services  in  the  West  Indies  during  the  proceedings 
which  terminated  in  the  condemnation  of  the  vessel,  the  Lord  Ordinary 
thinks  that,  in  the  circumstances  of  this  case,  it  is  inadmissible.  It  is  a  claim 
on  equitable  grounds  advanced  by  the  defender,  who  was  not  only  the  master 
of  the  vessel,  but  a  partner  in  the  adventure  ;  and  had  the  accounting  for  the 
ultimate  loss  proceeded  agreeably  to  the  principle  assumed  in  the  summons, 
the  claim  might,  perhaps,  have  formed  a  very  reasonable  article  in  that 
accounting  on  the  side  of  the  defender.  But  the  defender  has  pleaded  the 
condemnation  of  the  vessel,  and  the  illegality  of  the  contract,  ascertained  by 
that  condemnation,  in  bar  of  all  accounting  or  claim  against  him  as  partner 
for  any  share  of  the  loss ;  and  that  plea  has  been  sustained  by  the  Conri. 
Having  taken  the  benefit  of  such  a  plea,  he  is  not,  in  the  opinion  of  the  Lord 
Ordinary,  entitled  to  make  any  demand  on  the  score  of  services  performed  in 
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*  Both  parties  having  presented  reclaiming  notes  against   *  720 
this  interlocutor,  the   Lords  of   the   first    division  pro- 
nounced an  interlocutor  the  16th  of  December,  1835,  on  the 
defender's  note,  adhering  to  the  interlocutor  so  far  as  it 
respected  the  claim  for  remuneration ;  *  and  remitting  to    *  721 
the  Lord  Ordinary  to  dispose  of  what  remained  of  the 
cause,  and  of  the  expenses. 

The  Lord  Ordinary  having  accordingly  further  heard  the  par- 
ties, pronounced  an  interlocutor  on  the  14th  of  January,  1886, 
in  conformity  with  the  special  finding  contained  in  the  inter- 
locutor of  the  6th  of  June,  1834,  and  decerned  against  the 
defender  for  payment  of  the  several  sums  of  745i.  sterling ;  22L 
10«.  and  16L  2s.  6d.  Barbadoes  currency,  with  interest  from  the 
year  1807 ;  and  189Z.  16«.  3d.  sterling,  with  interest  from  1816 ; 
with  expenses  of  the  second  and  third  conclusions  of  the  libel. 

The  defender  presented  a  reclaiming  note  against  that  inter- 
locutor, but  the  Lords  of  the  first  division,  by  interlocutor  of  the 
20th  of  May,  1836,  adhered. 

The  defender  (Mr.  Stewart)  appealed  to  this  House  against 

relation  to  the  adventure,  and  before  it  was  terminated  by  the  condemnation 
of  the  vessel. 

**  The  Lord  Ordinary  can  see  no  ground  for  the  pursuer's  next  claim,  in 
relation  to  the  articles  of  the  account  fbrming  the  only  remaining  point  in  this 
discussion.  These  are  certain  items  which  were  included  in  that  account,  — 
an  account  paid  to  the  defender,  first,  by  the  bills  drawn  by  him  on  Dixon, 
and  afterwards  paid  to  him  a  second  time  by  Hyndman,  and  taken  credit  for 
by  Hyndman,  on  settling  with  the  captors  for  the  proceeds  of  the  vessel.  By 
the  former  interlocutor  of  the  Court,  the  pursuer  has  recovered  the  full 
amount  of  that  account  from  the  defender,  of  which  he  had  received  a  double 
payment ;  and  what  the  pursuer  now  demands  is  another  repayment  of 'Certain 
articles  which  he  says  ought  not  to  have  been  allowed  to  the  defender  at  all, 
in  either  account,  in  any  view  of  the  case,  the  pursuer's  claim  is  untenable. 
By  the  decision  already  pronounced,  he  is  completely  indenmified  ;  and  such 
being  the  case,  and  even  taking  his  own  view  of  the  judgment,  as  proceeding 
on  the  ground  that  Hyndman,  in  claiming  the  amount  from  the  captors,  acted 
as  his  agent,  it  is  impossible  to  see  why  he  should  claim  the  articles  now  in 
dispute  from  the  defender,  or  how  it  can  be  relevantly  stated  that  those 
articles  ought  not  to  have  entered  into  the  account  at  all.  The  case  is  now 
precisely  the  same  as  if  there  had  been  no  previous  payments  to  the  defender 
by  Dixon's  bills,  and  as  if  Hyndman,  viewing  him  as  the  pursuer's  agent,  had 
paid  those  items  to  the  defender,  and  then  taken  and  got  credit  for  them,  in 
accounting  with  the  captors.  Now,  had  that  been  done,  it  would  seem  a 
most  extraordinary  proposition  to  maintain  that  the  pursuer  was  entitled  to 
recover  from  the  defender  the  amount  of  those  very  charges  which  he  or  his 
agent  had  got  credit  for  from  the  captors,  on  the  single  ground  that,  .whether 
justly  or  not,  they  had  been  actually  paid  to  the  defender." 
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founded  on  by  the  appellant,  contains  any  substantive  prohibition 
against  the  exportation  of  arms  to  the  coast  of  Africa.  On  the 
contrary,  those  statutes  refer  to  the  exportation  of  such  articles 
only  as  shall  be  prohibited  by  proclamation  or  order  in  council 
to  be  exported.  And  the  regulations  of  the  order  in  council  of 
the  11th  May,  1803,  are  not  themselves  prohibitory,  but  permis- 
sive, in  regard  to  the  exportation  of  such  articles,  under  the  con- 
ditions therein  specified.  At  all  events,  with  reference  to  the 
facts  set  forth  in  the  closed  record,  all  the  conditions  and  regu- 
lations of  the  order  in  council  were  duly  complied  with  by  the 
respondent  in  this  instance.  But  if  there  was  any  illegality  in 
the  exportation  of  arms,  which  the  respondent  does  not  admit, 
such  illegality  does  not  extend  to  or  vitiate  the  general  advent- 
ure, which  was  conformable  to  the  laws  then  in  force;  and, 
consequently,  the  respondent  ought  not,  therefore,  to  be  barred 
from  recovering  from  the  appellant  his  due  proportion  of  the 
loss. 

The  remaining  articles  of  the  account  No.  8  of  process,  re- 
ferred to  in  the  interlocutors  of  the  Lord  Ordinary,  of  30th  of 
May,  and  of  the  Court,  16th  of  December,  1835,  being  composed 
of  personal  advances  to  the  appellant  by  Dixon,  were  not 
*  725  proper  charges  *  against  the  respondent :  but  having  actu- 
ally been  included  in  Dixon's  account  with  the  respondent, 
and  in  bills  drawn  by  the  appellant  upon  the  respondent  in  favour 
of  Dixon,  the  respondent,  who  paid  those  bills,  is  entitled  to 
recover  from  the  appellant  the  amount  of  the  advances ;  and  it 
forms  no  sufficient  or  relevant  answer  to  the  respondent's  claim 
in  this  respect,  that  the  appellant  has  already  been  found  liable 
to  account  for  a  second  payment  of  the  same  advances,  which, 
subsequently  to  the  date  of  the  bills  in  favour  of  Dixon,  he  had 
obtained  from  the  appellant's  other  agent,  Hyndman,  upon  the 
false  pretences  mentioned  in  the  pleadings. 

The  Attorney' 0-eneral  replied. 

The  Lord  Chancellob. — Further  investigation  will  be  neces- 
sary before  I  state  my  opinion  on  this  case.  At  present  I  have 
great  difficulty  with  regard  to  the  party's  right  to  bring  the  action. 
It  does  not  appear  that  in  the  Court  of  Session  a  practice,  which 
is  necessary  for  the  purpose  of  administering  justice  in  this  coun- 
try, both  at  law  and  in  equity,  prevails ;  viz.,  that  those  with 
whom  a  contract  is  made  should  be  the  parties  to  sue  upon  it. 
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Beyond  all  doubt,  the  contract  in  this  case  was  not  made  with 
the  individual  who  brought  the  action ;  indeed,  he  does  not  state 
that  it  was:  on  the  contrary,  the  summons  states  the  contract  to 
have  been  made  on  behalf  of  the  firm  of  William  Gibson  &  Com- 
pany. This  is  a  question  with  respect  to  which  it  is  very  impor- 
tant to  have  further  information  as  to  the  practice  in  the  Court 
of  Session,  before  we  lay  down  a  rule  which  shall  be  binding  on 
all  the  Courts  in  Scotland. 

With  regard  to  t}ie  question  of  illegality,  I  have  no  doubt 
that  the  Court  of  Session  was  right  in  pronouncing  *  this    *  726 
transaction  illegal  upon  the  facts  as  they  appear  in  the 
printed  cases.     It  is  not  disputed  at  the  bar,  that  if  there  had 
been  a  contract  between  the  parties  to  do  that  which  subse- 
quently took  place,  it  would  be  illegal.    If  the  contract  had 
been  that  an  adventure  should  go  out,  relating  in  part  to  certain 
articles  of  merchandise  which  might  be  legally  taken,  and  in  part 
to  arms  and  ammunition,  which,  by  the  law  of  the  country,  could 
not  be  legally  taken ;  and  it  was  thereby  agreed  that,  in  order  to 
evade  the*  law,  no  part  of  the  arms  and  ammunition  should  be 
carried  out  in  the  ship  which  ^vas  to  carry  out  the  other  goods, 
but  should  be  carried  in  another  ship  to  a  place  out  of  the  imme- 
diate power  and  jurisdiction  of  this  country,  and  then  should  be 
transhipped  into  the  ship  carrying  the  merchandise  ;  that  would 
be  a  transaction  illegal,  as  being  in  violation  of  the  British  law, 
and  a  contract  upon  which  no  relief  could  be  given.    Now,  we 
find,  in  point  of  fact,  that  this  is  the  nature  of  the  transaction  in 
question,  which  was  canied  on  under  the  immediate  management 
of  the  party  now  suing  on  the  contract :  and  all  your  Lordships 
have  to  do  is  to  make  up  your  minds  whether  that  which  subse- 
quently took  place  did  form  part  of  the  contract  between  the 
parties  or  not :  whether  the  undoubted  illegality  of  one  part  of 
the  transaction  would  not  affect  that  part  of  the  transaction 
which  is  alleged  to  be  legal.     Seeing  what  took  place,  and  look- 
ing at  the  invoice,  I  cannot  doubt  that  the  whole  formed  one 
transaction ;  and  consequently  that  the  whole  was  affected  by 
the  illegality  which  it  is  admitted  existed  with  regard  to  part  of 
it.     If  your  Lordships  should  be  of  that  opinion,  the  only  ques- 
tion wiU  be,  how  far  the  illegality  of  the  transaction  affects  the 
particular  sums  in  question  between  the  parties, 

•Lord  Brougham.  —  1  have  felt  great  embarrassment    *727 
from  the  beginning,  in  consequence  of  not  having  before 
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US  any  note  of  the  opinions  which  were  pronounced  by  the 
learned  Judges  who  dealt  with  the  case  in  the  Courts  below,  and 
of  the  reasons  upon  which  those  opinions  were  founded.  Upon 
some  branches  of  the  case  we  may  have  less  doubt  than  upon 
others,  particularly  the  illegality  of  the  transaction  ;  but  then  we 
have  not  any  means  of  telling  in  what  light  the  Courts  below,  in 
the  judgments  which  they  ultimately  pronounced,  regarded  two 
most  material  parts  of  the  case,  which  form  the  subject  of  the 
original  appeal,  —  I  mean  the  question  of  pairties,  which  extends 
over  and  pervades  the  whole  case,  the  matter  of  the  cross  appeal 
as  well  as  the  original  appeal ;  and  the  question  as  to  the  sums 
of  7452.,  1392.,  and  the  222.  and  122.,  which  formed  the  subject 
of  the  cross  appeal  alone.  And  this  is  the  more  to  be  r^^tted 
with  respect  to  these  last  mentioned  sums,  inasmuch  as  we  are 
left  entirely  in  the  dark,  and  without  the  power  of  forming  even 
a  conjecture  of  the  grounds  upon  which  their  Lordships  came  to 
one  judgment  with  respect  to  the  12722.,  assoiling  the  defender 
from  that  claim  on  the  ground  of  illegality,  and  to  another  judg- 
ment respecting  the  lesser  sum ;  allowing  that  claim,*  although 
to  all  appearance  that  claim  comes  within  the  scope  of  the  argu- 
ment of  illegality  as  much  and  in  the  same  way,  and  for  the  same 
reasons,  in  which  and  for  which  the  judgment  proceeded  against 
the  claim  for  the  larger  sum,  as  arising  from  an  illegal  contract. 

In  stating  to  your  Lordships  what  my  opinion  is  respecting  the 
merits  of  the  case,  I  shall  take  first  that  objection  which  relates 

to  the  right  of  the  party  who  has  brought  the  action ;  be- 
*  728    cause  that  goes  over  *  the  whole  case,  both  the  original 

and  the  cross  appeal :  it  is  not  the  same  kind  of  objection 
as  a  plea  of  abatement  in  our  Courts  for  the  nonjoinder  of  a 
defendant,  but  it  is  rather  the  case  of  a  nonsuit  by  the  nonjoinder 
of  a  plaintiff.  In  the  one  case  it  may  be  matter  of  form,  but  in 
the  other  it  is  matter  of  substance.  If  a  contract  is  made  by  A. 
with  B.,  A.  of  course  may  be  sued  upon  that  contract  by  B.,  and 
vice  versa ;  but  if  a  contract  is  made  by  A.  and  B.  with  C,  shall 
A.  alone  sue  C.  upon  that  contract,  unless  he  produces  an  author- 
ity from  B.,  or  a  release  by  B.,  which  comes  to  the  same  thing? 
In  both  of  these  cases,  B.  must  sue  as  well  as  A. ;  for,  doubtless, 
the  contract  enuring  to  the  benefit  of  both,  being  made  by  both, 
the  performance  of  it  must  enure  to  the  benefit  of  botiii,  and 
both,  and  not  one,  shall  have  a  right  to  come  into  Court  against 
the  other  party,  and  sue  the  other  party.  Nothing  has  been  stated 
in  this  case  which  at  all  satisfies  me  that  there  is,  either  in  point 
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of  form  or  in  the  substantial  law  of  Scotland,  any  difference  with 
reference  to  this  particular  from  those  principles  which  regulate 
our  Courts  of  Equity  as  well  as  of  law  in  this  country,  —  nothing 
which  shows  that  the  principles  on  which  the  Courts  of  Scot* 
land  proceed  differ  from  those  principles  which,  by  natural  justice, 
or  even  according  to  the  plain  dictates  of  common  sense,  must  be 
the  rules  of  proceeding  in  all  Courts  of  Law  or  Equity.  Never* 
theless,  I  am  disposed  to  agree  with  my  noble  and  learned  friend 
in  not  pronouncing  at  present  upon  this  question,  although  it 
would  be  a  shortening  of  the  whole  case,  both  in  the  original 
and  the  cross  appeal ;  because  it  is  barely  possible  there  may  be 
some  rule  which  we  are  not  aware  of;  and  it  may  be  as  well  that 
we  should  postpone  our  decision  for  further  information. 

I  must  proceed,  in  the  second  place,  to  say  that  *  I  do  *  729 
not  think  that  question  will  necessarily  arise  in  this  case 
at  all.  First,  with  respect  to  the  cross  appeal ;  upon  that  I  enter- 
tain no  doubt  whatever.  The  question*  has  been  disposed  of  in 
the  Court  below,  as  regards  the  sum  of  12727.  8«.  7(2.,  upon  the 
ground  that  there  was  an  illegal  agreement  in  which  this  voyage 
and  speculation  had  its  origin  ;  that  that  illegality  rides  over  the 
whole  adventure  and  speculation ;  and  that  ^^  ex  dolo  malo  non 
oritur  actio."  Perhaps,  correctly  speaking,  dolus  malus  does  not 
apply  to  what  is  illicitly  done,  but  to  what  is  malum  in  se ;  so 
that  there  is  no  dolus  mMu%y  properly  speaking,  here,  but  there 
is  pactum  Ulicitum^  and  there  is  dolua  mcUus  in  evading  the  posi- 
tive enactments  of  the  municipal  law.  Now  '^  ex  pacto  illicito 
noi:^  oritur  actio."  But  it  is  said  that  here  there  was  a  legal 
agreement  completed  on  or  before  the  27th  of  May,  1806,  and 
that  that  is  not  vitiated  and  rendered  illegal  by  a  sort  of  reaching 
backwards,  because,  on  the  2d  of  June  afterwards,  on  the  African 
coast,  something  was  done  which  must  be  admitted  to  be  illicit 
and  in  contravention  of  our  municipal  law.  It  is  said  that  the 
two  things  cannot  be  connected  together.  Now  this  is  a  question 
of  fact ;  and  the  question  is,  whether  the  circumstances  of  the 
case  do  not  afford  sufficient  evidence,  I  should  say  irrefragable 
evidence,  of  the  two  proceedings  being  connected  inseparably 
together,  both  forming  parcels  of  one  transaction,  both  making 
up  one  adventure  in  trade,  and  that  adventure  becoming  illegal 
altogether,  because  bottomed  in  and  originating  from  that  which 
was  in  itself  illegal. 

We  are  asked  to  go  a  great  way,  when  we  are  called  upon  to 
believe  that  these  two  adventures  were  not  one  transaction ;  we 
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are  asked  to  go  a  little  further,  when  we  are  called  upon 
*  730    to  believe  that  they  had  not  *  a  close  connection  with  each 

other ;  but  we  are  asked  to  go  a  length  which  I  am  sure 
no  man  of  ordinary  common  sense  and  understanding  can  accom- 
pany the  re^ondent  in  going,  when  we  are  called  upon  to  say 
that  there  was  no  connection  whatever  between  the  two ;  and 
that  the  one  was  entered  into  without  any  prospective  looking 
forward  to  the  other ;  and  that  the  other  was  entered  into  with- 
out any  retrospective  view  to  the  former.  Yet  all  this  we  must 
believe,  before  we  can  admit  the  argument  of  the  respondent ; 
it  is  absolutely  necessary  for  his  case,  before  he  can  overturn  the 
decision  of  the  Court  below  brought  here  by  his  cross  appeal, 
that  we  must  believe  all  this  before  we  can  suppose  that  the 
matter,  admitted  to  be  illegal  matter,  was  collateral  to  the  legal 
matter,  and  that  the  legal  was  independent  of,  and  uninfluenced 
and  unaided  by,  the  illegal  matter.  Can  any  man  believe  that  so 
material  an  article  as  gunpowder  to  a  great  amount,  muskets, 
flints,  and  other  arms  and  ammunition  to  a  still  larger  amount, 
a  chest  of  400  stands,  and  another  chest  of  200  stands  of  arms,  — 
that  all  this  was  an  after-thought,  just  a  sudden,  accidental  fancy, 
that  seized  upon  these  slave-traders  after  they  had  wholly  com- 
pleted their  adventure,  had  arranged  their  outfit,  and  had  con- 
tracted with  one  another  for  the  carrying  on  of  their  crime 
(which  used  to  be  called  a  trade,  but  which  has  now  obtained 
its  proper  appellation  by  an  Act  of  Parliament,  which  I  had  the 
happiness  to  bring  in  with  as  great  pleasure  as  any  thing  I  ever 
did  in  ray  life,  —  I  mean  the  Felony  Act  of  1811),  —  that  in  the 
arrangement  of  this  adventure,  in  the  conspiracy  by  which  they 
planned  a  crime  to  be  peipetrated  upon  the  coast  of  Africa,  the 
powder  and  muskets  had  never  entered  into  their  imagination 

up  to  the  27  th  of  May ;  but  that,  having  arranged  a  cargo 
*731    *of  beads,  having  got  an  assortment  of  tartan   hussar 

dresses,  among  other  things,  for  the  poor  natives,  whom 
they  were  going  to  plunder  and  torture  and  murder  in  carrying 
them  through  the  horrors  of  the  middle  passage,  —  that  these 
tartan  dresses  and  beads  by  which  they  were  to  get  the  mothers 
to  sell  their  children,  and  the  different  members  of  families  to 
sell  their  relations,  —  that  all  these  were  put  on  board  the  vessel 
on  the  27th  of  May,  and  that  they  never  thought  of  muskets  and 
gunpowder  and  flints ;  till  when  ?  the  time  is  material  here :  till 
the  2d  of  June  ;  so  very  long  a  period  after  as  no  less  than  six 
days.  No  less  than  six  days  afterwards  it  was  that  they  sad- 
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denly  thought,  "  What  are  we  doing  ?  We  are  going  to  Africa, 
but  we  are  going  to  rob  and  murder  the  people  there,  and  there- 
fore we  must  have  gunpowder  and  muskets.  We  are  going  to 
get  the  poor  people  to  help  us  in  our  robbery  and  murder,  and 
therefore  we  must  have  beads  and  other  things ;  therefore,  let  us 
go  and  illegally  put  them  on  board ;  and  as  we  cannot  put  them 
on  board  at  Liverpool,  let  us  put  them  on  board  at  the  river 
Congo." 

Now  it  is  as  to  that  part  of  the  adventure  we  are  called  upon 
to  judge.  We  are  called  upon  to  say  that  this  was  a  totally  col- 
lateral and  unconnected  adventure,  wholly  foreign  to  that  which 
happened  six  days  before.  My  Lords,  this  is  totally  impossible, 
and  I  really  feel  that  I  ought  to  apologize  for  having  dwelt  so 
long  upon  it.  I  am  perfectly  clear  that  this  is  one  transaction,  — 
one  voyage  out.  The  invoice  speaks  no  other  language ;  the 
book,  which  has  been  produced  in  the  proceedings  below,  speaks 
no  other  language;  the  abstract  jumbles  them  altogether,  and 
mixes  them  aU  up  as  one  transaction ;  the  party  is  debited 
with  the  whole.  But,  above  all,  the  whole  *  scope  and  cir-  *  732 
cumstances  of  these  proceedings  plainly  show  that  it  is  one 
united,  joint,  connected  transaction, — not  two  several  transactions. 
My  Lords,  even  if  I  had  more  doubt  than  I  have  (I  say  I  have 
none),  I  should  really  think  that  it  would  not  become  your  Lord- 
ships, upon  a  mere  matter  of  fact,  to  be  very  ready  to  reverse  the 
decision  of  the  Court  below:  that  when  four  learned  Judges 
have  drawn  a  conclusion  upon  facts,  that  you  should  take  another 
view  of  these  same  facts ;  and  having  no  other  materials  whereby 
to  modify  the  opinion  arrived  at  in  the  Court  below,  should  say, 
from  thence  we  arrive  at  an  opposite  conclusion.  Upon  the 
whole,  therefore,  I  have  no  doubt  whatever,  but  entirely  agree 
with  my  noble  and  learned  friend,  that'  the  cross  appeal  must  be 
dismissed,  and  with  costs.  I  do  not  see  a  shadow  of  ground  for 
this  cross  appeal. 

Now,  my  Lords,  I  have  thus  disposed,  in  my  humble  opinion, 
of  part  also  of  the  original  appeal.  But  I  cannot  divine  what 
the  Court  meant  by  taking  a  distinction  between  the  139Z.  I69.  3c?. 
and  the  1272/.  8«.  Id.  This  matter  seems  to  me  to  be  in  one  or 
other  of  two  predicaments.  Either  there  is  a  blunder  altogether 
(I  speak  with  great  respect),  and  this  139Z.  is  part  of  the  12721. 
8«.  7(2.,  because  that  sum  of  1272Z.  8«.  Id.  is  called  an  eighth,  — 
an  eighth  of  what  ?  How  does  the  sum  of  139Z.  16«.  3d.  happen 
to  get  out  of  the  scope  of  that  dividend,  of  which  the  1272/.  8«. 
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7df.  is  the  quotient  ?  By  the  process  of  dividing  by  eight,  I  think 
there  is  nothing  suggested  to  show  why  the  139Z.  16a.  Sd,  did  not 
come  within  the  scope  of  that  piocess  of  division :  if  so,  it  is  dis- 
posed of  by  the  part  of  the  judgment  assoiling  the  appellant  from 
the  1272Z.  8«.  7(2.     Or  suppose  it  is  a  separate  sum  from 

*  733    the  1272/.  8«.  7(2.,  then  does  *not  it  come  within  the  scope 

of  the  illegality  ?  How  can  you  distingruish  the  1392.  from 
the  1272Z.  ?  I  can  see  no  difference.  I  am  therefore  perfectly 
ready  to  say  that  the  judgment  cannot  stand  as  regards  the  1392. 
16«.  3(2. 

The  two  small  sums  of  222.  and  122.  may,  I  think,  be  put  out 
of  the  case  ;  but  with  respect  to  the  7452.,  that  is  the  part  of  the 
case  as  to  which  I  feel  most  doubt,  because  it  is  involved  in  con- 
siderable obscurity  as  to  the  ground  upon  which  the  Court  below 
proceeded.  I  am  inclined,  however,  to  consider  that,  either  upon 
the  ground  of  want  of  parties  in  this  case,  which  would  ride  over 
this  part  as  well  as  over  the  other,  or  upon  the  ground  that  at  all 
events  Gibson  cannot  claim  this  sum,  the  decision  here  is  wrong. 
But  I  think  it  right  to  add  that  I  do  not  see  how  the  question  of 
illegality  affects  the  7452.,  though  I  am  of  opinion  that  it  affects 
the  12722.  and  the  1392.  If  I  should  ultimately  feel  prepared  to 
advise  your  Lordships  that  that  has  been  well  allowed  as  not 
coming  within  the  scope  of  the  illegality,  and  also  that  it  has 
been  well  allowed,  because  well  claimed,  inasmuch  as  there  is  no 
foundation  for  the  alleged  want  of  proper  parties  (and  only  upon 
-that  assumption  can  it  be  said  that  it  is  well  claimed),  if  it  should 
be  found  upon  further  inquiry  that  there  is  no  foundation  for  the 
objection  of  the  want  of  proper  parties,  I  do  not  see  how  there 
should  be  any  allowance  made  by  way  of  set-off  in  the  nature  of 
a  quantum  meruit  to  the  other  party.  Though  I  feel  the  pressure 
of  the  argument  of  the  want  of  parties,  I  feel  also  that  it  would 
be  setting  off  a  quantum  meruit  against  a  legal  demand.     But  as 

at  present  advised,  I  am  inclined  to  think  t^at  we  shall 

*  734   never  come  to  that  set-off  at  all ;  •  and  that,  upon  further 

inquiry,  in  all  probability  your  Lordships  may  be  advised 
to  reverse  the  whole  of  the  decision  on  that  point.  I  am  quite 
clear  that,  with  respect  to  the  cross  appeal,  you  ought  to  dismiss 
it,  and  affirm  the  interlocutors  therein  complained  of,  with  costs 
of  appeal. 

I  have  entered  into  the  matter  at  this  great  length,  with  a  view 
to  save  your  Lordships  the  trouble  of  hearing  any  further  argu- 
ments, when  you  come  ultimately  to  decide  the  case.     It  may  be 
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understood  that,  unless  we  come  to  another  opinion  upon  making 
further  inquiry  on  that  part  of  the  case,  what  has  now  been  said 
may  be  considered  as  the  reasons  for  reversing  the  judgment.  If 
we  come  to  another  opinion,  of  course  it  will  be  affirmed. 

My  noble  and  learned  friend  (the  Lord  Chancellor)  has  sug- 
gested to  me,  that  though  it  is  quite  clear  what  we  shall  do  on 
the  cross  appeal,  it  is  not  usual  in  deciding  two  appeals  to  decide 
the  cross  appeal  first,  and  then  to  consider  the  original  appeal. 
It  is  quite  clear  what  the  judgment  will  be  upon  the  cross  appeal. 
My  noble  and  learned  friend  agrees  with  me  in  imposing  upon 
the  parties  the  trouble  of  bringing  a  note  of  what  passed  in^ 
the  Court  below;  in  all  probability  such  a  note  would  have 
enabled  us  to  dispose  of  it  at  once.  We  know  that  in  West- 
minster Hall  it  has  been  the  usual  practice,  since  the  time  of 
Lord  Kenton,  upon  the  important  questions  that  go  from  the 
Court  of  Chancery  to  the  Courts  of  Common  Law,  that  they 
certify  their  answers  without  giving  reasons.  That  has  been 
found  so  inconvenient  that  the  Courts  are  now  disposed  to  come 
back  to  the  old  and  better  practice.  I  hope  the  Court  of  Session 
will  not  be  offended  if  we  apply  to  them  the  same  observa- 
tions *  which  have  been  applied  to  the  Courts  of  West-  *  785 
minster  Hall,  and  that  they  will  take  the  trouble  of  giving 
their  reasons  as  well  as  giving  judgment.  Perhaps  a  knowledge 
that  it  has  been  proposed  here  will  be  an  inducement  to  those 
very  learned  persons  to  adopt  that  course.  I  have  the  greatest 
respect  for  them,  and  wishing  to  have  their  reasons  is  a  token  of 
our  great  respect. 

August  3,  1840. 

The  Lord  Chancellor.  —  My  Lords,  upon  the  principal  ques- 
tion in  this  case,  the  illegality  of  the  transaction  from  which  the 
litigation  between  the  parties  arose,  there  is  no  doubt,  and  it  has 
been  very  properly  adjudged  to  be  illegal  by  the  Court  of  Session. 
It  is  not  disputed  that  it  would  have  been  a  violation  of  the  Acts 
of  Parliament  to  have  exported  the  arms  and  ammunition  in  the 
Washington ;  therefore  they  were  sent  in  another  ship  for  the 
purpose  of  being  transhipped  into  the  Washington,  when  it  might 
be  thought  safe  so  to  do ;  and  this  was  accordingly  done  upon 
the  coast  of  Africa,  and  the  ship  and  cargo  being  seized,  were 
afterwards  condemned.  All  the  questions  between  the  parties 
must  therefore,  in  my  opinion,  be  considered  with  the  assumption 
that  the  adventure  was  illegal ;  and  this  will  dispose  of  Gibson's 
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« 

appeal  against  the  interlocutors  of  the  8th  March,  1828,  and  the 
10th  June,  1829 ;  and  it  appears  to  me  that  necessarily  carries 
with  it  the  reversal  of  the  interlocutor  appealed  from  by  Stewart, 
so  far  as  the  Court  found  him  liable  to  pay  139Z.  16«.  3d.,  which 
appears  to  be  the  value  of  certain  parts  of  the  cargo,  which  were 
applied  by  Stewart,  as  the  captain,  in  paying  a  debt  he  owed 

*  736    to  some  natives.     If  the  whole  adventure  was  *  unlawful, 

there  can  be  no  right  to  recover  this  sum.  If,  the  cargo 
having  been  sold,  an  action  had  been  brought  for  the  proceeds, 
and  the  illegality  of  the  adventure  had  been  set  up  and  estab- 
lished, the  pursuer  could  not  have  recovered ;  and  so  the  Court 
of  Session  has  determined.  Why  is  this  sum,  being  a  part  of  the 
adventure,  not  to  be  affected  by  the  same  rule  ?  If  the  captain  \ 
had  sold  the  goods  represented  by  the  139Z.  16«.  3d.,  he  could 
not,  according  to  the  decision,  have  been  made  responsible  for 
the  proceeds.  Upon  what  principle,  then,  has  he  been  made 
responsible  for  them,  because,  instead  of  receiving  value  for  them 
in  money  or  goods,  he  has  received  value  in  the  liquidation  of  his 
own  debt?  The  captain,  indeed,  alleges  that  the  goods  were  not 
so  applied  until  after  the  capture,  by  which  they  ceased  to  be  the 
property  of  the  pursuer.  In  neither  case,  however,  can  the  pur- 
suer be  entitled  to  recover  the  value  of  them.  This  part  of  the 
case  is  also  involved  in  the  question,  whether  the  pursuer  can  main- 
tain a  suit  founded  upon  transactions,  not  with  himself  individu- 
ally, but  with  Gibson  &  Company,  in  which  firm  he  was  a  partner ; 
and  as  this  question,  if  decided  in  the  negative,  will  conclude  all 
the  subjects  of  appeal  against  the  pursuer,  it  requires  particular 
consideration. 

[His  Lordship,  after  stating  the  facts  before  stated  as  to  the 
origin  of  the  adventure,  proceeded :]  The  accounts  of  the  ship 
were  kept  under  the  heading  of  "  Ship  Washington  and  Owners, 
with  William  Gibson  &  Company."  The  ship  having  been  cap- 
tured and  ultimately  condemned,  though  ordered  to  be  released 
by  the  Court  of  Admiralty  in  Barbadoes,  expenses  on  account  of 
the  suit  there,  and  on  account  of  the  ship  and  of  the  de- 

*  737    fender  personally,  were  incurred,  which  *  were  paid  to  the 

agents  there  by  bills  drawn  upon  Gibson  &  Company,  who 
paid  them,  and  some  of  the  items,  comprising  the  sum  for  which 
such  bills  were  drawn,  constitute  part  of  the  pursuer's  demand. 

In  consequence  of  the  failure  of  the  former  action  in  the  name 
of  Gibson  &  Co.,  the  pursuer  has  brought  the  present  action  in 
his  own  name,  not  alleging  any  transfer  to  him  of  any  interest  of 
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his  partner,  William  Broadfoot,  but  claiming  right  in  himself  to 
sue  for  and  recover  the  sums  alleged  to  be  due  from  the  defender 
on  account  of  this  joint  adventure,  although  all  the  money  trans- 
actions were  with  Gibson  &  Company,  and  although  the  pursuer 
had  only  one-fourth  and  the  defender  one-eighth  of  the  adventure. 
It  does  not  follow,  because  one  partner  exceeds  the  limits  of  his 
authority,  —  which  was  one  ground  on  which  the  former  action 
was  dismissed,  —  as  between  himself  and  his  copartners  in  any 
transactions  he  may  enter  into,  that  the  firm  is  not  pledged  to 
those  with  whom  the  dealing  takes  place  in  the  name  of  the 
partnership.  A  decision,  therefore,  that  the  pursuer  had  not  the 
proper  authority  to  bind  William  Broadfoot,  his  partner  in  those 
transactions,  proves  nothing  in  the  question  whether  he  can  alone 
sue  those  with  whom  he  dealt  in  the  name  of  the  firm.  That  the 
funds  of  Gibson  &  Company  were  employed  in  the  adventure  is 
admitted ;  that  they  paid  the  bills  drawn  from  Barbadoes  is  a  fact 
common  to  both  statements.  How  the  account  stands  between 
Gibson  and  Wm.  Broadfoot  does  not  distinctly  appear,  although 
it  is  alleged  that  Gibson  is  debtor  to  his  partner;  but  under 
such  circumstances,  how  can  the  pursuer  be  entitled  to  receive 
the  repayment  of  what  the  firm  of  Gibson  &  Company  have  so  ad- 
vanced ?  Yet  such  would  be  the  result  of  the  interlocutor 
*  decerning  for  payment  to  the  pursuer  of  the  745Z.  If,  *738 
therefore,  it  were  necessary  to  decide  this  question,  I  should 
not  hesitate  to  advise  your  Lordships  to  reverse  the  interlocutor 
appealed  from  by  the  defendant,  upon  that  ground  alone.  There 
appear  to  me,  however,  to  be  other  grounds  which  make  it  un- 
necessary to  decide  expressly  upon  that  point.  The  interloc- 
utors of  the  6th  of  June,  1834, 14th  of  January,  1886,  and  20th 
of  May,  1836,  find  the  defender  liable  to  pay  to  the  pursuer  745Z., 
221.  IO9.,  and  16Z.  12«.  6d.  These  sums  are  composed  of  the 
expenses  in  the  Admiralty  Court  at  Barbadoes,  and  some  expenses 
incident  to  the  ship  whilst  there,  and  said  to  have  been  due  to  the 
defender,  who  was  there  employed  in  attending  to  the  interest  of 
the  owners.  The  amount  was  advanced  by  Dixon  &  Company, 
the  agents  in  the  island,  and  repaid  to  them  by  bills  drawn  by  the 
defender  upon  the  house  of  Gibson  &  Company,  by  whom  they 
were  paid,  and  so  constituted  items  in  the  account  of  that  house 
with  the  ship.  If  the  defender  had  by  those  means  obtained 
payment  of  sums  to  which  he  was  not  entitled,  such  overcharges 
might  properly  be  the  subject  of  investigation  in  settling  the 
accounts  of  the  adventure,  but  they  could  only  be  items  in 
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such  account ;  and  if,  from  the  illegality  of  such  adventure,  no 
legal  investigation  of  such  accounts  could  be  enforced,  upon 
what  principle  can  the  repayment  of  particular  items  of  such 
accounts  be  decreed  ?  The  objection  applies  to  every  item ;  and 
though  the  particular  sum  should  appear  to  have  been  im- 
properly charged,  it  is  impossible,  without  taking  the  whole 
account,  to  know  whether  it  ought  to  be  repaid,  or  merely  to 
be  disallowed  in  the  account.  It  appears,  however,  that  by 
far  the  greater  part  of  these  charges  (that  is,  all  the 

*  739    *  expenses  in  the  Admiralty  Court)  were  properly  paid  by 

Gibson  &  Company  on  account  of  the  adventure,  being  the 
expenses  of  protecting  the  property  against  the  claim  of  the  cap- 
tors, and  which  defence  was  successful  in  the  island.  But  these 
expenses,  it  is  said,  were  paid  twice  over,  the  amount  having 
been  deducted  from  the  proceeds  of  the  sale  of  the  ship,  and  such 
appears  to  have  been  the  fact ;  but  such  deduction  was  made 
from  the  proceeds,  which  were  the  property  of  the  captors,  and 
not  of  the  pursuer,  or  of  Gibson  &  Company ;  and  though  appar- 
ently improperly  made,  no  injury  was  thereby  done  to  the  pursuer. 
If  the  payments  were  properly  made  by  Gibson  &  Company  in 
the  first  instance,  no  right  to  recover  back  the  amount  can  arise 
from  their  having  been  improperly  placed  to  the  account  of,  and 
so  unproperly  paid  by,  the  captors. 

It  was  argued  that  this  deduction,  having  been  made  by  order 
of  the  Admiralty  Court  at  Barbadoes,  amounted  to  an  adjudica- 
tion that  the  sums  ought  to  be  paid  out  of  the  proceeds  of  the 
ship.  This,  however,  does  not  appear  to  be  so,  the  order  of 
the  Court  of  Admiralty  being  only  to  permit  the  deduction  till 
the  account  should  be  settled  ;  and  it  appears  that  no  part  of  the 
745Z.  paid  to  Dixon  &  Company  came  to  the  hands  of  the  defender. 
These  payments,  too,  are  subject  to  the  same  observation,  —  that 
they  were  transactions  with  Gibson  &  Company,  and  not  with  the 
pursuer,  and  that  they  constitute  only  items  in  the  account  of  the 
adventure,  the  illegality  of  which  precludes  all  parties  from  asking 
the  adjudication  and  assistance  of  the  Court,  and  therefore  equally 
precludes  the  discussion  of  any  particular  items  of  the  account. 
For  the  same  reason,  and  upon  the  same  ground,  I  think  the 

defender  is  precluded  from  claiming  remuneration :  indeed, 

*  740    as  the  pursuer  recovers  nothing  in  the  action,  *  this  claim 

of  the  defender  cannot  arise.     The  result,  in  my  opinion, 
is,  that  the  interlocutors  appealed  from  by  the  defender  in  the 
action  ought  to  be  reversed,  so  far  as  they  find  him  liable  to  pay 
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any  thing  to  the  pursuer,  and  to  pay  costs  to  him.  On  the  con« 
traiy,  the  pursuer  ought  to  pay  the  costs  below  of  the  defender, 
as  he  was,  by  the  interlocutor  of  the  14th  of  January,  1836, 
ordered  to  pay  the  costs  of  such  part  of  the  suit  in  which  he  was 
then  held  to  have  failed.  Of  course  there  can  be  no  costs  of  the 
appeal  by  the  defender.  The  appeal  by  the  pursuer  must,  I  think, 
be  altogether  dismissed,  and  with  costs. 

Lord  Brougham.  —  I  agree  in  the  view  taken  by  my  noble  and 
learned  friend  of  this  case.  The  whole  rests  manifestly  upon  the 
illegality  of  the  transaction,  it  being  unnecessary  to  have  recourse 
to  the  other  ground,  though  on  that  also  I  concur  with  my  noble 
and  learned  friend,  —  I  mean  with  respect  to  the  partnership.  It 
is  not  true,  as  it  was  attempted  to  be  argued,  that  this  decision 
respecting  the  iUegality  must  rest  upon  importing  into  this  cause 
the  judgment  in  .the  Court  of  Common  Pleas  in  the  insurance 
case,  (a)  That  judgment  is  not  imported  here.  The  authority 
of  the  case  is  upheld,  but  as  to  the  facts  we  have  no  right  to  go 
to  the  Court  of  Common  Pleas.  We  must  apply  that  judgment 
as  an  authority  in  law  to  the  facts  found  in  this  case ;  and  the 
fEkcts  in  this  case  are  perfectly  sufficient  to  enable  us  to  apply  to 
it  the  authority  of  the  judgment  in  point  of  law,  that  judgment 
being  upon  the  legality  or  illegality  of  the  contract,  and  thS^facts 
in  the  case  showing  what  the  transactions  were  whereunto 
that  contract  bore  reference.  *  The  facts  are  stated  in  the  *  741 
eighth  article  of  the  pursuer's  own  condescendence.  (J) 
It  is  needless  to  remind  your  Lordships  that  we  have  in  this  case 
nothing  to  do  with  the  illegality  of  the  slave  trade  ;  this  transac- 
tion was  some  time  before  that  trade  was  put  down  by  law.  The 
pursuer  had  shipped  by  a  British  vessel  named  the  Croydon,  fi'om 
London,  for  the  river  Congo,  a  quantity  of  muskets  and  gun- 
powder, which  were  to  be  delivered  to  the  defender  or  his  order, 
he  being  the  supercargo  of  the  Washington,  on  their  arrival  in 
that  river ;  and  the  defender,  before  he  sailed  in  the  Washington, 
received  a  bill  of  lading  of  those  guns  and  powder.  Of  what 
guns  and  powder?  Of  the  guns  and  powder  shipped  in  the 
Croydon.  Now,  it  was  legal  to  ship  those  guns  and  powder  in 
the  Croydon,  a  British  vessel ;  but  it  was  illegal  to  ship  them  in 
the  Washington,  a  foreign  vessel ;  but,  nevertheless,  the  super- 
cargo, who  had  the  management  of  the  whole  adventure,  and  who 

(a)  Gibson  t;.  Service,  1  Marsh.  119,  and  5  Tannt.  483. 
lb)  Vide  supra,  ^.  712, 
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actually  sailed  in  the  Washington  for  the  river  Congo,  received  a 
bill  of  lading  of  those  guns  and  powder,  "  which  are  accordingly 
(says  the  party  himself)  entered  in  the  general  invoice  book  of 
the  adventure  referred  to  in  article  fifth."  And  when  we  look  to 
article  fifth,  we  find  it  is  a  duplicate  of  the  invoice  book  of  the 
ship,  cargo  thereto  relating,  outfit  and  insurances,  and  "  relative 
bill  of  lading  conform  to  foresaid  invoice  book,  signed  by  the 
master,  David  Adams,  in  favour  of  the  defender  (that  is,  Stewart) 
as  supercargo ; "  so  that  it  is  perfectly  manifest  that  this  indis- 
solubly  connects  the  adventure  in  the  Washington  with  the  pro- 
ceedings in  reference  to  the  cargo  in  the  Croydon ;  and  the 

*  742    Court  of  Common  Pleas  thought  that  the  *  voyage  of  the 

Washington  was,  in  fact,  as  much  altogether  an  illegal 
voyage  as  if  the  cargo  had  been  originally  shipped  (which  it  could 
not  legally  be)  in  the  foreign  vessel,  the  Washington,  and  not  in 
the  Croydon.  And,  as  one  of  the  learned  Judges  below  very 
properly  observed,  there  was  nothing  in  this  proceeding  to  pre- 
vent, instead  of  the  transhipping  of  these  goods  (the  powder  and 
stores,  and  so  on)  in  the  river  Congo,  their  being  transhipped  in 
the  river  Thames,  and  shipped  to  America  in  contravention  of 
the  order  in  council.  The  transhipment  made  in  the  river  Congo 
to  the  Washington  is  alleged  to  have  been  contrary  to  the  orders 
of  the  master  of  the  cargo.  But  supposing  he  had  landed  the 
goods,  as  it  was  contended  he  had  a  right  to  do,  and  not  put 
them  on  board  the  Washington,  still  the  question  is,  whether  the 
sending  them  to  the  river  Congo  in  the  Croydon  was  not  merely 
colourable,  in  order  that  they  might  be  under  the  control  of  the 
defender,  who  had  the  charge  of  the  foreign  vessel ;  and  there- 
fore it  does  not  depend  merely  upon  the  fact,  which  is  admitted, 
of  his  having  taken  the  goods  on  board  the  Washington.  It 
appears  evidently  what  the  intention  of  the  parties  throughout 
the  whole  was.  And  even  if  the  goods  had  been  landed,  still  the 
evidence  would,  in  my  opinion,  have  gone  far  to  prove  the  ille- 
gality of  the  transaction. 

"  Ordered  and  adjudged  by  the  Lords,  &c.,  that  the  interlocu- 
tors complained  of  in  the  original  appeal,  in  so  far  as  they  enter- 
tained any  of  the  conclusions  of  the  libel,  and  did  not  assoilzie 
D.  Stewart  from  the  whole  of  the  said  conclusions,  with  expenses 
of  the  action,  be  reversed;  and  that  the  said  interlocutors,  in 
so  far  as  they  find  the  said  D.  Stewart  is  not  entitled  to 

*  743    *  any  remuneration  for  his  services,  be  affirmed.    And  it 
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was  farther  ordered,  that  the  expenses  of  the  action  in  the 
Court  below,  in  so  far  as  the  same  relate  to  any  claim  made  by 
the  pursuer  against  the  defender,  be  taxed  according  to  the  prac- 
tice of  the  said  Court,  and  be  paid  by  the  pursuer  to  the  defender. 
And  it  was  further  ordered  and  adjudged,  that  the  cross  appeal 
be  dismissed  this  House;  and  that  the  interlocutors,  so  far  as 
therein  complained  of,  be  af&rmed.  And  it  was  also  further 
ordered,  that  the  appellants  in  the  cross  appeal  pay  to  the  respon- 
dent therein  the  costs  incurred  in  respect  of  the  cross  appeal ;  the 
amount  thereof  to  be  ascertained  by  the  clerk  assistant." 
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1838. 

Clee  and  Others Appellants. 

The  Rev.  George  Hall,  Clerk Respondent. 

Godson  and  Others Appellants. 

The  said  G.  Hall Respondent. 

Wheeler  and  Others Appellants. 

The  said  G.  Hall Respondent. 

Vicar.    Endowment.    Privy  Tithes.    Pleading. 

To  a  Ticar's  biU  for  an  account  of  all  small  tithes,  the  defendants  answered 
that  the  right  to  all  tithes,  as  well  small  as  great,  became  vested  in  the 
rector,  and  in  the  owners  of  the  lands  by  grants  and  conveyances,  and  that 
they  and  their  tenants  held  the  lands,  with  the  tithes,  or  free  from  all 
tithes  whatsoever;  but  that  some  occupiers  paid  annually  to  the  vicar,  in 
respect  of  their  houses,  certain  small  sums  in  the  name  of  **  piivy  tithes,^' 
which  the  defendants  alleged  were  personal  tithes,  and  not  compositions 
for  small  tithes.  The  vicar,  unable  to  produce  an  endowment,  gave  sec- 
ondary evidence  showing  that  the  vicarage  was  endowed  generally  with 
small  tithes.  There  was  no  evidence  that  any  small  tithes  were  ever  paid 
to  or  claimed  by  the  rector,  or  the  persons  who  became  entitled  to  the 
rectory.     Held^ 

1.  That  the  defendants,  after  failing  to  show  title  to  the  small  tithes  in  them- 
selves or  the  owners  of  the  lands,  could  not  be  heard  to  say  that  the  small 
payments  in  the  name  of  privy  tithes  were  compositions. 

2.  Tlt^at,  in  the  district  in  which  those  lands  are  situated,  privy  tithes  are  not 
personal  tithes,  but  are  the  same  as  small  tithes. 

[641] 


*  744  CASES  IN  THE  HOUSE  OF  LORDS. 

8.  That  where  there  is  evidence  that  the  vicarage  waa  endowed  with  amall 
tithes,  the  vicar's  right  to  them  is  established  against  all  occupiers  of  lands 
within  the  parish  as  to  which  no  particular  discharge  is  proved;  although 
no  small  tithes  have  ever  been  paid  by  them. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge  of  the  lands  in 
his  occupation,  or  showed  that  they  were  originally  part  of  the  glebe  lands, 
the  vicar's  bill  against  them  was  dismissed  with  costs,  but  without  costs  as 
to  such  defendants  as  did  not  set  up  and  prove  that  defence  in  the  Court 
below. 

June  11,  14,  18,  19, 1838.    June  1.    August  4, 1840. 

In  July,  1883,  the  respondent,  as  vicar  of  the  parish  of 

*  745    Tenbury,  in  the  county  of  Worcester,  filed  three  *  bills  in 

the  Court  of  Exchequer  against  the  above  several  sets  of 
appellants,  for  accounts  of  the  tithes  in  kind  of  all  tithable  mat- 
ters, except  corn  and  grain,  taken  by  them  respectively  from  the 
several  farms  and  lands  owned  or  occupied  by  them  within  the 
said  vicarage  and  parish,  since  the  institution  and  induction  of 
the  respondent  thereto,  in  1827.  The  vicarage  of  Tenbury  com* 
prises  four  hamlets  or  townships,  viz.,  Tenbury  Town,  Tenbury 
Foreign,  Berrington,  and  Sutton.  The  first  of  the  sets  of  appel- 
lants are  owners  and  occupiers  of  lands  in  Berrington ;  the  sec- 
ond, in  Tenbury  Foreign ;  and  the  third,  in  Tenbury  Town. 
Against  such  of  the  appellants  as  are  owners  or  occupiers  of 
lands  in  Sutton,  the  bills  prayed  accounts  of  tithes  in  kind  of 
all  tithable  matters  arising  from  their  respective  occupations 
therein. 

The  appellants,  by  their  respective  answers,  denied  the  respon- 
dent's right  to  any  tithes  within  the  first  three  hamlets.  They 
admitted  that  the  rectory  of  Tenbury  was  formerly  part  of  the 
possessions  of  the  alien  monastery  of  Lyra;  that  afterwards, 
upon  the  suppression  of  alien  monasteries,  it  became  part  of 
the  possessions  of  the  monastery  of  Shene  ;  and  upon  the  disso- 
lution of  monasteries,  it  became  vested  in  the  Crown,  and  was 
granted  by  the  Crown,  in  the  S6th  year  of  Henry  VIII.,  with  the 
tithes  and  appurtenances  thereto  belonging,  together  with  divers 
lands  and  hereditaments,  to  Richard  Andrews  and  Nicholas  Tem- 
ple, and  the  heirs  and  assigns  of  Andrews  for  ever.  They  alleged 
that,  upon  the  appropriation  of  the  rectory  to  the  monastery  of 
Lyra,  a  vicar  of  Tenbury  was  appointed,  and  a  vicarage  endowed 
with  the  great  and  small  tithes  of  part  of  the  hamlet  of  Sutton, 
but  not  with  any  tithes  within  the  other  three  hamlets 

*  746    above-mentioned,  the  tithes  of  which,  together  *  with  the 

rectory  and  lands,  after  they  became  vested  in  Andrews, 
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were  disposed  of  by  him,  and  the  tithes  have  ever  since  belonged 
to  those  who  were,  from  time  to  time,  owners  of  the  lands,  and 
their  tenants.  They  admitted  that  small  payments  had  been 
made  to  the  vicar,  from  time  to  time,  by  some,  but  not  all  the 
occupiers  of  farms  in  the  said  hamlets,  in  the  names  of  ^^  privy 
tithes ; "  which  they  said  were  payments  in  the  nature  of  per- 
sonal tithes,  obventions,  or  oblations,  by  the  occupiers  of  houses 
only,  and  not  as  compositions  for  tithes  of  any  tithable  matters 
arising  within  the  said  three  hamlets. 

The  material  parts  of  the  pleadings  and  evidence  on  both  sides 
are  set  forth  in  Messrs.  Tounge  &  Collyer's  Reports,  vol.  2,  p. 
158,  together  with  Mr.  Baron  Aldebson's  judgment. 

By  his  Lordship's  decrees  in  the  three  causes,  all  dated  the 
28th  of  June,  1886,  it  was  ordered  and  decreed  that  it  be  referred 
to  the  Master  to  take  accounts  of  the  tithable  matters  and  things 
(other  than  and  except  com,  grain,  and  hay)  had  and  taken  by 
tiie  appellants  respectively  from  and  upon  their  respective  farms 
and  lands  since  Michaelmas,  1827,  and  of  the  tithes  thereof ;  and 
the  Master  was  to  set  a  value  on  such  tithes,  and  state  the  sums 
due  from  the  appellants  respectively  for  the  same:  and  it  was 
ordered  and  decreed  that  what  should  be  found  due  from  the 
appellants  respectively,  upon  taking  the  said  accounts,  should  be 
answered  and  paid  by  them  respectively  to  the  respondent.  And 
it  was  further  ordered  and  decreed  that  it  be  referred  to  the 
Master  to  tax  the  said  respondent  his  costs  of  the  said  suits,  so 
far  as  regarded  the  respondent's  claim  to  the  tithes  of  the  several 
matters  and  things  of  which  accounts  were  directed ;  and 
that  such  costs,  when  taxed,  *  should  be  paid  by  the  appel-  *  747 
lants.  And  it  was  ordered  and  decreed  that  the  respon- 
dent's bills,  so  far  as  regarded  his  claim  to  the  tithe  of  hay,  be 
dismissed,  with  costs  to  be  paid  by  him  to  the  appellants. 

The  appeals  were  against  these  decrees  (except  so  far  as  they 
dismissed  the  respondent's  bills  with  costs,  as  far  as  they  prayed 
accounts  of  tithes  of  hay),  and  they  came  to  be  heard  on  the  11th 
of  June,  1838. 

Mr.  BoteUr^  of  counsel  for  the  respondent,  addressing  the  House 
before  any  of  the  appeals  were  opened,  asked  their  Lordships  if 
they  would  hear  two  counsel  for  the  appellants  in  each,  the  same 
point  being  raised  in  all. 

The  Lord  Chancellor. — If  the  parties  require  it,  they  are  all 
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entitled  to  be  heard ;  but  in  that  case  the  course  the  House  would 
recommend  is,  that  counsel  should  arrange  among  themselves  who 
shall  open  the  discussion. 

Mr.  Pemberton  (with  whom  were  Mr.  Mavle  and  Mr.  Younge) 
said  he  was  leading  counsel  in  the  first  appeal,  but  of  the  other 
two  he  knew  nothing.  He  then  proceeded  to  open  that  appeal: 
the  three  bills  were  filed  just  before  Lord  Tenterden's  Act  (a) 
came  into  operation.  There  was  no  evidence  in  the  causes  that 
the  respondent,  as  vicar  of  the  parish  of  Tenbury,  is  entitled,  by 
endowment,  or  usage,  or  prescription,  to  tithes  of  any  matter 
whatsoever  arising  within  the  hamlet  of  Berrington,  in  which  the 
most  of  the  lands  occupied  by  these  appellants  are  situated.  The 
respondent  is  the  first  vicar  who  demanded  these  tithes,  which 

have  been  always  considered  to  belong  to  the  rector  or  to 
*748    the  owners  of  the  land.    A  vicar  has  *no  common-law 

right  to   tithes;  he  is  not  like  a  rector,  who  is  primd 
facie  entitled  until  another  person  shows  a  prior  right.     A  vicar 
must  show  title.     To  support  the  claim  in  this  case  it  was  neces- 
sary to  prove  either  an  endowment,  or  usage  amounting  to  evi- 
dence of  endowment,  of  all  tithes  in  the  nature  of  small  tithes. 
The  effect  of  the  evidence  is,  that  occupiers  of  houses,  and  some 
occupiers  of  lands  and  houses,  but  not  of  lands  only,  have  made 
uniform  payments  of  small  sums  yearly  to  the  vicar,  —  mere  per- 
sonal payments,  under  the  denomination  of  "  privy  tithes."   They 
were  called  privatce  decimce  in  the  26th  of  Henry  VIII. ;  and  the 
fair  inference  from  the  evidence  is,  that  the  payments  still  con- 
tinued to  the  vicar  are  of  the  same  nature.     The  receipts  of  the 
last  vicar,  produced  at  the  hearing,  were  all  expressed  to  be  for 
*^  privy  tithes,"  which  are  mere  personal  tithes  or  oblations. 
They  were   called  privy  tithes  in  one   of  the   terriers  put  in 
evidence  by  the  respondent. 

The  decree  has  proceeded  on  the  assumption  that  ^^  privy 
tithes"  and  privatce  decimce  are  identical  with  smaU  tithes  or 
decimce  minores.  Mr.  Baron  Aldebson  thought  '*  privy  tithes,"  in 
their  ordinary  meaning,  would  be  the  small  or  vicarial  tithes ;  (&^ 
and  that  is  the  meaning,"  he  says,  ^^  in  which  Blackstone  (c)  uses 
the  words."  The  form  of  expression, ."  which  are,  therefore, 
generally  called  privy  or  small  tithes,"  used  by  Blackstone  in 
his  succinct  statement  of  the  distinction  between  a  rector  and  a 

(o)  2  &  3  Will.  4,  c.  100,  §  3. 

(6)  2  Younge  &  C.  167.  (c)  Comm.  vol.  1,  p.  38S. 
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vicar,  although  sufficient  to  convey  to  the  student  an  idea  of 
the  vicar's  right  in  contradistinction  with  the  rector,  was  never 
intended  to  define  privy  or  small  tithes,  or  confound  these  differ- 
ent descriptions,  or  signify  that  they  were  synonymous  or 
equivalent.  In  the  same  sentence,  he  says,  *  "  the  greater  *  749 
or  predial  tithes  being  stUl  reserved  to  the  rector: "  surely 
greater  and  predial  tithes  are  not  the  same.  Blackstone  teaches 
the  principles  of  our  laws,  but  uses  very  inaccurate  language. 
Privy  tithes  are  expressly  distinguished  from  small  tithes  in  the 
Ecclesiastical  Survey,  which  was  put  in  evidence  in  this  cause, 
and  which  in  one  part,  showing  the  value  of  this  vicarage,  has, 
"  In  Hbro  suo  comput.  paschat.  privatarum  decimarum ; "  and  in 
another  part  has  these  words,  "  In  minoribus  decimis,  viz.,  porco- 
rum  anserum,"  &o.  But  inasmuch  as  this  Ecclesiastical  Survey 
distinctly  mentions  "  oblations  "  as  due  to  the  vicar,  his  counsel 
in  the  Court  below  insisted  that  "  privy  tithes  "  could  not,  as  the 
appellants  contended,  be  taken  to  mean  oblations  or  offerings. 
The  dhort  answer  to  that  argument  is,  that  small  tithes,  deeimce 
minaresj  are  also  distinctly  mentioned  in  that  document,  and  for 
that  very  reason  they  cannot  be  taken  as  synonymous  with  privy 
tithes. 

The  whole  question  seems  to  turn  on  the  construction  of  the 
words  "  privy  "  and  "  private  "  tithes.  All  parties  admit  that 
they  are  a  species  of  small  tithes ;  but  the  respondent  goes  fur- 
ther, and  insists  that  they  include  all  small  tithes ;  while  the 
appellants  submit  that  they  are  only  personal  tithes.  Personal 
tithes  are  defined  by  the  Stat.  2  &  3  Edw.  6,  c.  13,  §  7,  and  are 
ordered  to  be  paid  yearly  at  or  before  the  feast  of  Easter.  All 
tithes  are  divided  by  the  common  lawyers  into  majored  seu  grossce 
deeimcBj  and  minores  seu  minutce  deeimce,  (a)  No  one  can  con- 
tend that  privy  or  private  tithes  are  coextensive  with  either 
branch  of  the  division.  The  appellants  say  they  were  money 
payments  to  the  vicar  in  addition  to  the  Easter  offerings, 
and  were  paid  by  persons  occupying  *  houses  within  the  *  760 
parish,  with  or  without  lands.  The  evidence  showed  that 
some  persons  having  lands  did  not  pay  them ;  and  that  others, 
having  lands  with  houses,  paid  always  the  same  amount,  although 
the  quantity  of  land  in  their  occupation  might  have  varied.  Mr. 
Baron  Alderson  seemed  to  be  of  opinion  that  these  payments  were 
in  the  nature  of  compositions  for  small  tithes ;  but  that  opinion 

(a)  Sir  Sun.  Degge,  2d  Part,  c.  1,  p.  282.     (Ellis  ed.) 
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was  not  supported  by  any  part  of  the  evidence,  oral  or  document- 
aiy.  There  is  no  case  in  which  privy  tithes  have  been  held  to 
be  small  tithes,  or  compositions  for  small  tithes ;  and  in  the  Ec- 
clesiastical Survey,  the  former  description  seems  to  be  used  in 
contradistinction  to  the  latter. 

It  may  be  worth  while  to  see  how  the  words  "privy"  and 
"private"  were  used  by  the  ancients.  It  will  be  found  that 
privatus  means  a  man's  own,  particular,  peculiar,  proper;  the 
same  as  the  Greek  word  idtog.  The  critical  dictionaries  annex  to 
it,  "  quod  unius  cujusque  proprium ;  privum ;  ei  oppositur  pub- 
licimi  aut  commune."  Suetonius  has,  "  privatus  sumptus."  Pe- 
tronius  Arbiter  has,  "paupertatem  nostram  privatis  qusdstibas 
tentamus  expellere."  And  Horace  has,  in  the  second  epistle  of 
the  first  book,  "  privatas  ut  quadrat  opes."  The  word  privus  like- 
wise means^  particular,  proper,  peculiar  to  one's  self.  Martin,  in 
his  Philological  Lexicon,  annexes  to  the  word,  "  quae  unius  cujus- 
que sunt."  Livy,  in  the  43d  chapter  of  book  30,  has,  "  senatus 
consultum  in  hsec  verba  factum  est,  ut  privos  lapides  silices,  pri- 
vasque  verbenas  secum  ferrent."  Horace  has,  in  his  first  epistle, 
"  quem  ducet  priva  triremis."  Neither  privattts  nor  privus  has 
been  ever  used  to  signify  "  small ; "  and,  as  applicable  to  tithes, 
the  word  always  used  to  express  that  description  is,  minr 
*  751  oreSf  or  minuta:  decimoB.  In  several  *  records  and  enrol- 
ments of  leases  in  the  midland  counties,  cotemporary  with 
the  Ecclesiastical  Survey  of  27  Henry  8,  "privy"  tithes  are 
used  in  the  sense  of  "personal"  tithes;  it  is  in  that  sense  the 
expression  is  used  in  the  Ecclesiastical  Survey  and  in  the  ter- 
rier ;  and  the  searches  made  by  the  appellants  in  a  great  num- 
ber of  vicarages  establish  the  identity  of  the  expressions  in  this 
case. 

As  to  the  Berrington  Court  farm,  occupied  by  the  appellant 
Clee ;  the  render  of  the  crops  of  the  ridges  and  parcel  of  land 
on  that  farm  to  the  vicar,  or  the  money  payment  in  lieu  of  the 
crops  for  a  long  series  of  years,  as  stated  in  Glee's  answer,  waa 
distinctly  proved ;  as  were  also  the  assertion  by  the  respondent 
of  his  title  to  the  ridges  and  parcel  of  land  as  owner,  and  to 
the  money  payment  as  a  rent,  and  not  tithe ;  and  the  ejectment 
brought  by  him  against  the  tenant  in  possession,  to  recover  the 
ridges  and  parcel  of  land  ;  all  which  facts,  the  appellants  submit, 
are  inconsistent  with  the  claim  of  the  respondent  to  tithes  of  the 
Berrington  Gourt  farm. 

The  evidence  in  the  cause  distinctly  proved,  and  it  was  not 
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disputed,  on  the  part  of  the  respondent,  that  all  the  small  tithes 
of  certain  lands  in  the  hamlets  of  Tenbury  Town  and  Tenbury 
Foreign  had  been  conveyed  together  with  those  lands  from  a  very 
remote  period.  And  it  was  proved  that  the  dwelling-house  and 
land  occupied  by  the  appellant  Davis,  situate  in  Tenbury  Town, 
formed  part  of  the  lands  so  conveyed  together  with  the  tithes 
thereof,  and  therefore  not  liable  to  the  payment  of  small  tithes 
to  the  vicar ;  and  yet  an  Account  is  decreed  with  costs  as  against 
Davis  in  respect  of  the  last-mentioned  dwelling-house  and  lands, 
as  well  as  in  respect  of  the  farm  and  lands  occupied  by  him  in 
the  township  of  Berrington. 

*Even  if  the  appellants  had  not  satisfactorily  proved  *  752 
that  the  respondent  is  not  entitled  to  the  tithes  of  any 
tithable  matters  in  the  township  of  Berrington,  and  if  the  re- 
spondent had  proved  (which  the  appellants  submit  he  has  not) 
that  he  is  entitled  to  any  tithes  within  that  township,  yet  the 
effect  of  the  evidence  on  the  part  of  the  respondent  tended  to 
prove  the  existence  of  moduses  in  lieu  of  the  tithes  of  the  farms 
and  lands  occupied  by  the  appellants;  that  is,  the  payments 
stated  in  the  pleadings  to  have  been  made  under  the  denomina- 
tion of  privy  tithes ;  and  with  such  evidence  the  Court  ought  not 
to  have  decreed  an  account  of  tithes  in  kind. 

If  the  House  should  not  be  of  opinion  that  the  bill  ought  to  be 
dismissed,  in  that  case  the  appellants  further  submit  that  an  issue 
or  issues  ought  to  have  been  directed ;  and  also  that  the  rector 
ought  to  have  been  made  a  party  to  the  suit.  A  decree  made  in 
his  absence,  and  without  his  having  an  opportunity  to  assert  his 
rights,  would  not  protect  the  appellants  from  any  claim  by  him 
in  respect  of  the  tithes,  of  which  an  account  is  decreed  in  favour 
of  the  respondent. 

Mr.  MauU  was  heard  on  the  same  side. 

Mr.  Boteler  and  Mr.  Simpkinson  (with  whom  was  Mr.  Bethell)^ 
for  the  respondent.  —  The  vicar  stands  on  his  legal  right  to  aJl 
the  small  tithes  of  the  three  hamlets,  and  to  all  the  tithes,  as 
well  great  as  small,  of  the  fourth,  except,  perhaps,  the  tithe  of 
hay;  in  lieu  of  which  he  is  entitied  to  a  composition.  That 
olaim  of  right  is  supported  by  the  evidence  in  the  cause,  both 
the  ancient  documents  and  the  parol  testimony.  The  pajrments 
i^ade  to  the  respondent's  predecessors  by  occupiers  of 
lands  in  the  three  hamlets,  in  the  name  *  of  "  privy  tithes,"    ♦  753 
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were  payments  of  compositions  for  small  tithes.  The  tenns 
privy  tithes  are  synonymous  with  small  tithes,  in  the  parish  of 
Tenbury  and  in  the  whole  county  of  Worcester.  The  argument 
for  the  appellants,  that  "  privy  tithes  "  are  money  payments  in  the 
nature  of  personal  tithes,  oblations,  and  offerings,  is  refuted  by 
the  very  fact  that,  besides  and  above  the  payments  of  privy  tithes, 
other  payments,  including  personal  tithes  and  offerings,  have  been 
always  made  to  the  vicar  in  the  name  of  "  Easter  dues,"  in  every 
year ;  so  that  in  practice  in  this  very  parish  they  are  distinct  pay- 
ments. The  admission  by  the  appellants,  that  the  payments  of 
privy  tithes  were  uniform  in  amount,  shows  that  they  were  com- 
positions for  small  tithes.  "  In  libro  suo  computato,"  are  the 
words  in  the  Ecclesiastical  Survey.  Pope  Nicholas's  Taxation, 
the  NonsB  RoUs,  and  the  Ecclesiastical  Survey,  all  put  in  evidence 
by  the  respondent,  clearly  support  his  claim.  He  did  not  make 
the  impropriate  rector  a  party  to  the  suit,  because  he  wanted 
nothing  of  the  rector,  who  claims  only  the  tithes  of  com  and 
grain  in  the  three  hamlets,  and  the  appellants  insist  that  the 
small  tithes  belong  to  themselves  or  to  their  landlords. 

In  the  old  edition  of  Jacob's  Law  Dictionary,  **  privy  tithes " 
are  taken  to  signify  vicarial  tithes;  and  Tomlins  retains  that 
description  in  his  edition.  Blackstone,  in  the  first  volume  of  his 
Commentaries  (p.  887),  and  after  him  Mr.  Eagle,  in  his  book, 
mention  privy  tithes  and  small  tithes  as  meaning  the  same  thing. 
And  they  are  so  mentioned  indiscriminately  in  a  great  number 
of  decided  cases :  Ekins  v.  Dormer^  (a)  Coe  v.  Mason,  (6)  Scut- 
inffs  V.  0-oldwt/er,  (<?)  Fleetwood  v.  Zdvesej/,  (d)  J)yde  v. 
*  754  Kinch^  (e)  *  Walter  v.  Flmt^  (jg^  Allen  v.  Critcheley^  (A) 
Warner  v.  Fisher,  (i)  Lord  Stawel  v.  Atkins,  (Jc)  and 
Boulter  v.  ThachvelL  (I)  These  cases  leave  no  room  to  doubt 
that  generally  privy  tithes  mean  small  tithes;  and  indeed,  in 
common  acceptation,  "  privy "  and  "  small "  are  used  synony- 
mously. It  would  be  easy  to  multiply  quotations  from  ancient 
authors  to  show  that  meaning,  as  well  as  the  signification  con- 
tended for  by  the  appellants.  The  passage  cited  from  Livy 
bears  that  meaning.  The  priva  triremis  (his  own  galley),  in  the 
93d  line  of  the  first  epistle  of  Horace,  was  used  in  contradistinc- 

(a)  3  Atk.  583.  (ft)  1  Wood,  41. 

(c)  1  Wood,  70.  (d)  1  Wood,  93. 

(e)  1  Wood,  148.  (g)  3  Wood,  293. 

(h)  4  Wood,  257.  (t)  4  Wood,  289. 

(k)  4  Wood,  469.  (0  4  Wood,  530. 
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tion  to  condtteto  naviffio^  in  the  preceding  line.  In  the  fifth  satire 
of  the  second  book  we  find  this  passage,  teaching  the  secret  of 
growing  rich:  — 

<<  Accipe  qua  ratione  queas  ditescere.     Turdus 
Sive  aliud  priyum  dabitur  tibi,  deyolet;  iliac 
Bes  ubi  magna  nitet  domino  aene." 

There  privum  can  have  no  other  meaning  than  small. 

The  evidence  produced  in  the  cause  by  the  appellants  them- 
selves confirms  the  case  made  by  the  respondent;  the  receipts 
produced  by  them  from  the  former  vicar  show  that  they  were 
given  for  moneys  paid  for  small  tithes,  in  the  name  of  "  privy 
tithes."  The  title-deeds  produced  by  them  relating  to  the  impro- 
priate rectory,  restrict  the  title  of  the  impropriate  rectors  to  the 
tithes  of  com  and  grain  and  hay;  the  only  instance,  in  which 
any  other  tithes  were  in  these  deeds  expressed  to  be  conveyed, 
was  where  the  tithes  conveyed  were  the  tithes  of  the  parsonage 
or  glebe  lands  belonging  to  the  rectory.  No  cause  or  origin 
has  been  shown,  or  even  suggested,  for  the  *  payments  *  755 
made  to  the  vicar  throughout  the  three  hamlets,  except 
the  right  he  has  to  the  small  tithes  of  these  hamlets. 

Mr.  Pemherton  replied.  —  The  cases  referred  to  do  not  decide 
that  privy  tithes  are  small  tithes.  The  quotation  from  Horace 
establishes  the  meaning  sought  to  be  afiQxed  to  the  word  privua 
by  the  appellants.  Privum  there  means  peculiar,  particular,  and 
has  been  so  understood  in  the  popular  translation  of  Horace,  by 
Mr.  Francis,  who  translates  it  "  dainty." 

July  1,  1840. 

The  Lord  Chancellor.  —  My  Lords,  in  this  case  of  Clee  and 
Others  v.  ffall^  it  appears  to  me  particularly  important  to  attend 
to  the  defences  set  up  in  the  answers  of  the  appellants.  They 
aU  claim  title  in  themselves,  or  in  those  under  whom  they  hold 
their  lands,  to  the  tithes  demanded  by  the  vicar ;  and  they  all, 
except  Clee,  George,  and  Blacklock,  admit  pajrment  of  small 
annual  sums  to  the  vicar,  under  the  name  of  privy  tithes. 
Against  such  defences  it  is  certainly  necessary  for  the  vicar  to 
show  his  title  to  the  tithes  claimed;  but  if  he  succeed  in  so 
doing,  it  is  not  competent  for  the  defendants,  upon  such  pre- 
tences as  they  have  alleged,  to  set  up  moduses  or  compositions. 
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The  defendants  have  totally  failed  in  shoTiring  any  title  to  those 
tithes  in  themselves,  or  in  those  whose  lands  they  hold.  There 
seems  to  be  some  reason  for  supposing  that  some  of  the  lands, 
held  by  Roberts,  Powles,  George,  Davis,  and  Price,  were  for- 
merly part  of  the  rectory;  but  they  have  not  proved  that  the 
small  tithes  in  question  were  granted  with  the  lands,  or  have 
since  been  conveyed  with  them.    It  is,  indeed,  stated  in 

*  756   the  appellants'  case,  that  one  *  of  the  houses  in  Tenbuiy 

Town,  comprised  in  one  of  the  deeds  proved  in  the  cause, 
was  traced  to  the  defendant  Davis ;  but  I  do  not  find  any  evi- 
dence that  any  of  the  lands  occupied  by  any  of  the  defendants 
had  been  conveyed  with  the  tithes  in  question.  All  the  defend- 
ants, therefore,  have  failed  in  this  their  principal  defence,  namely, 
title  in  themselves  to  the  tithes  in  dispute. 

But  it  is  still  open  to  the  appellants  to  insist  that  the  vicar  has 
failed  in  proving  any  title  in  himself.  No  endowment  being  pro- 
duced, the  vicar  is  at  liberty  to  establish  his  title  by  other  evi- 
dence. That  there  was  a  vicarage  endowed  before  the  year 
1291,  appears  from  Pope  Nicholas's  Taxation.  The  tenth  of  the 
church  was  taxed  at  two  marks,  and  the  tenth  of  the  vicarage  at 
one  mark.  The  Ecclesiastical  Survey  is  not  very  intelligible  by 
itself ;  but  it  becomes  less  so,  when  it  is  considered  that  the  vicar 
appears  to  have  all  the  tithes  of  a  district  called  Sutton.  When, 
therefore,  the  Ecclesiastical  Survey  speaks,  in  one  place,  of  tithes 
of  sheaves  and  hay,  and  in  another,  of  lesser  tithes,  to  wit,  pigs, 
geese, -^t  cetera^  it  may  be  referring  altogether  to  Sutton  ;  other- 
wise it  might  be  inferred  that  the  privy  tithes  spoken  of  were 
something  different  from  the  lesser  tithes.  This  establishes  the 
fact  that  the  vicar  at  that  time  was  entitled  to  some  endowment 
under  the  name  of  "  privy  tithes." 

The  Parliamentary  Survey  and  the  first  terrier  afford  no  in- 
formation, but  the  second  terrier  is  very  important.  It  states 
that  the  vicarage  has  one  portion  of  tithes  from  Sutton  and  privy 
tithes  from  the  rest  of  the  parish.  The  fact  that  the  vicarage 
was  endowed  with  some  description  of  tithes  from  the  parish 
generally  is,  I  think,  from  these  documents,  sufficiently 

*  757    established.     Of  the  payment  of  small  sums,  as  for  *  privy 

tithes,  there  is  no  dispute ;  the  receipts  go  back  as  early 
as  1763,  and  in  1784  the  payment  is  described  as  a  modus  for  the 
small  tithes.  The  same  occurs  in  1796 ;  but  in  general  the  term 
"privy  tithes"  is  used. 

As  these  small  tithes  must  have  originally  formed  a  part  of  the 
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rectory,  and  as  the  question  is  whether  they  were  at  an  early 
period  separated  from  the  rectory  as  an  endowment  of  the  vicar- 
age, it  is  material  to  ascertain  whether  they  have  been  treated  as 
still  belonging  to  the  rectory.  The  earlier  documents,  such  as  the 
grant  to  Andrews  and  Temple,  in  the  8t5th  of  Henry  8,  prove 
nothing)  as  general  terms  only  are  used,  such  as  ^^  all  tithes  to  the 
rectory  belonging ; "  but  in  subsequent  conveyances,  such  as  the 
fines  in  the  26th  of  Chas.  2  and  the  2d  of  Anne,  and  the  recovery 
in  the  11th  of  Anne,  there  is  a  description  of  the  advowson  of  the 
church  of  Tenbury,  and  all  and  all  manner  of  tithes  and  sheaves, 
grain  and  hay;  and  there  is  no  evidence  that  any  small  tithes 
from  any  of  these  lands  were  ever  claimed  by  the  persons  entitled 
to  the  rectory. 

It  is  true  that  conveyances  were  produced  from  Millward,  Cor- 
bett,  and  Hayle,  who  claimed  under  Andrews  and  Temple,  of 
particular  lands,  with  all  tithes,  as  well  great  as  small,  as  are 
within  the  premises ;  but  from  the  preceding  conveyance  of  the 
13th  of  April,  in  the  19th  of  James,  there  is  good  reason  for 
believing  that  these  lands  were  parcel  of  the  glebe,  which  may  well 
be  supposed  to  have  been  excepted  from  the  endowment  of  the 
vicarage  ;  and  these  form  no  part  of  the  lands  of  the  defendants. 

These  ancient  documents,  taken  by  themselves,  would 
constitute  strong  evidence  of  the  vicarage  being  *  endowed  *  768 
with  the  smaU  tithes  generally,  by  proving  that  the  vicar 
was  entitled  to  some  tithes  called  "  privy  tithes,"  and  that  the 
small  tithes  had  not  (except  in  some  few  instances,  not  iu  ques- 
tion, in  this  cause)  been  conveyed  with  the  rectory  as  tithes ;  and 
the  parol  testimony  strongly  confirms  these  deductions  from  the 
documentary  evidence,  as  it  proves  the  payment  of  these  sums 
called  "privy  tithes,"  and  that  they  are  different  from  Easter 
offerings ;  and  the  small  tithes  have  never  been  paid  to  the  own- 
ers of  the  great  tithes. 

As  to  the  meaning  of  the  term  **  privy  tithes,"  many  authori- 
ties and  instances  were  produced  to  show  that  the  term  was  often 
used  as  synonymous  with  small  tithes ;  proving,  I  think,  satisfac- 
torily, that  they  cannot  be  understood  to  mean  personal  tithes, 
which  is  the  meaning  contended  for  by  the  appellants ;  and  there 
is  parol  evidence  that  the  term  is  understood  in  the  district  in 
which  these  lands  are  situated,  to  mean  small  tithes.  It  is  true, 
that  as  to  some  of  the  defendants  there  is  no  evidence  of  any  pay- 
ment of  privy  tithes  having  been  made  by  them ;  but  the  question 
is,  whether  Uiere  be  sufficient  secondary  evidence  of  the  vicarage 
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having  been  endowed  with  the  smaU  tithes ;  because,  if  there  be 
sufiBcient  evidence  of  such  endowment,  the  vicar's  right  will  be 
established  as  against  all  lands  as  to  which  no  particular  dischaige 
is  proved,  although  no  small  tithes  have  ever  been  paid  for  such 
lands.  The  cases  of  Kennicot  v.  Wat%on^  (a)  and  Masters  t. 
Fletcher^  (6)  establish  this  proposition.  Upon  the  whole,  there- 
fore, I  think  the  decree  of  the  Court  of  Exchequer  right,  and  that 
it  should  be  affirmed,  with  costs. 

*  759        *  It  was  ordered  accordingly,  that  the  appeal  of  Clee  and 
Others  V.  ffall  be  dismissed ;  and  that  the  decree  appealed 
from  be  affirmed,  with  costs. 


GODSON    V.    HALL. 

August  4. 

The  further  hearing  of  the  two  appeals  of  Q-odaon  and  Others^  and 
Wheeler  and  Others  v.  JETaK,  being  appointed  for  this  day,  (c)  — 

Mr.  Kindersley^  Mr.  Swanston^  and  Mr.  Godson  attended  for  the 
appellants ;  Mr.  Boteler  and  Mr.  Bethell^  for  the  respondent.  — 
The  counsel  for  the  appellants  admitted  that  the  question  in  these 
appeals  on  the  merits  was  the  same  as  that  which  was  disposed  of 
in  Clee  and  Others  v.  HaU^  and  that  the  principle  of  the  decision 
in  that  case  governed  these ;  but  they  showed  that  several  of  the 
appellants,  in  the  case  of  Q-odson  and  Others  v.  ffall^  held  lands 
which  were  either  glebe  lands,  or  were  conveyed,  with  all  the 
tithes,  by  some  of  the  deeds  produced  in  the  cause. 

The  Lord  Chancellor.  —  Some  of  these  appellants  had  a  par- 
ticular ground  of  defence,  which  was  not  bijought  before  the 
Court.  It  might  be  in  their  counsel's  brief,  but  the  Court  did 
not  know  any  thing  of  it.  At  present  it  appears  that  the  land  of 
Barnes,  who  holds  under  Pembroke  College,  is  altogether  with- 
drawn from  the  suit ;  and  so  also  are  Russell's  four  acres,  which 
are  part  of  the  glebe  lands ;  and  all  Cooke's,  which  are  also  a 
piece  of  the  glebe.  It  appears  to  me  that  these  appellants  set  up 
a  good  defence  to  the  suit,  and  that  they  stated  that  from 
*  760    the  beginning,  *  and  that  the  bill  ought  to  be  dismissed 

(a)  2  Price,  250;  3  E.  &  T.  690.  (b)  Tounge,  25. 

(c)  Vide  supra  f  p.  549. 
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with  costs  as  to  them ;  but  as  they  did  not  ask  for  the  opm- 
ion  of  the  Court  below  on  this  case,  their  having  to  come  here  is 
their  own  fault,  and  so  the  costs  of  the  appeal  must  not  be  given 
to  them. 

Affcer  some  further  discussion  between  counsel  as  to  the  situa- 
tion of  the  lands  occupied  by  other  appellants,  and  the  evidence 
of  their  exemption  from  tithes,  — 

The  Lord  Chancellor.  —  The  right  course  will  be  as  to  some 
of  the  parties,  —  those  who  are  not  proved  to  be  in  possession  of 
the  lands  which  form  part  of  the  premises  comprised  in  the  con- 
veyances embracing  the  tithes,  —  that,  as  to  them,  the  decree 
must  be  affirmed,  with  costs.  With  respect  to  the  defendants 
Cooke  and  Barnes,  the  biU  must  be  dismissed ;  and  I  think  that, 
as  they  set  up  a  complete  answer  to  the  suit,  the  bill  must  be,  as 
against  them,  dismissed,  with  costs.  There  was  not  any  good  case 
as  against  them ;  and  to  that  case,  such  as  it  was,  they  stated  a 
good  defence.  With  regard  to  the  costs  of  the  appeal,  those  par- 
ties who  succeeded  in  altering  the  decree  must  be  exempted  from 
the  payment  of  those  costs.  With  respect  to  those  who  hold 
glebe  lands,  the  decree  must  be  altered,  so  far  as  they  are  con- 
cerned, by  excluding  from  the  effect  of  the  decree  that  part  of 
their  lands  which  is  conveyed  with  the  great  and  small  tithes. 
Two  parties  have  succeeded  altogether  in  withdrawing  their 
lands  from  the  effect  of  the  decree,  and  those  who  have  so  suc- 
ceeded must  not  be  called  on  to  pay  costs,  while  those  who  have 
not  so  succeeded  must  pay  costs ;  and  those  who  have  succeeded 
in  showing  their  lands  not  to  be  liable  must  have  the  costs  of  the 
suit  below. 

The  order  made  in  the  appeal  of  Q-odson  and  OtJiera  v.  Hall 
was,  that  the  decree  complained  of,  as  to  the  appellants  Cooke 
and  Barnes,  be  reversed,  and  that  the  respondent's  bill  as 
to  them  be  *  dismissed,  with  costs ;  that  the  said  decree  as  *  761 
to  the  appellants  Russell,  Smith,  and  Benbow,  be  in  part 
reversed,  and  that  the  respondent's  bill  as  to  them  be  in  part  dis- 
missed, with  costs ;  that  is  to  say,  as  to  Russell,  in  so  far  as  the 
bill  and  decree  relate  to  four  acres  and  twenty-seven  perches  of 
his  land,  being  part  of  the  parsonage  lands  purchased  by  Penry 
Williams,  Esq.,  and  as  to  Smith,  so  far  as  the  bill  and  decree 
relate  to  one  acre  and  three  quarters  of  his  lands,  being  also  par- 
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eel  of  the  said  parsonage  lands,  and  as  to  Benbow,  in  so  far  as  the 
bill  and  decree  relate  to  a  dwelling-house  and  buildings  and  eleven 
acres  of  land  held  by  Benbow  under  Pembroke  College ;  that  the 
decree  as  to  these  three  appellants  in  respect  of  all  other  houses 
and  lands  in  their  respective  occupation  be  affirmed ;  and  that,  as 
to  all  the  rest  of  the  appellants,  except  those  five  above  named, 
the  appeal  be  dismissed,  and  the  decree  affirmed,  with  costs.  — 
72  LoTd%'  Journals  (for  1840),  p.  598. 


WHEELER    v.    HILL. 


August  4. 


After  some  discussion  between  counsel  on  the  claims  of  exemp- 
tion by  some  of  the  parties  appellants  in  the  case  of  Wheeler  and 
Others  v.  Sall^  — 

The  Lord  Chancellor. — As  to  the  case  of  Wheeler  and  Others 
V.  HalU  that  is  a  case  where  the  defendants  merely  denied  the 
vicar's  title,  but  did  not  make  any  title  in  themselves.  The  parties 
here  are  in  the  same  situation  as  the  parties  in  Clee  and  Others  v. 
Sall^  and  must  have  the  same  rule  applied  to  them. 

It  was  ordered  accordingly,  that  the  appeal  of  Wheeler  and 
Others  v.  Sail  be  dismissed,  and  the  decree  complained  of  be 
affirmed,  with  costs. 
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♦DONALDSON  v.  HALDANE.  ♦762 

1887. 

Alexakdeb  Donaldson Appellant. 

Misses  Jane  Haldane  and  Isabella  Haldane      Bespondents. 

Attorney.    JHis  Duty  and  JJiabUtty. 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also  acted  in  the 
matter  of  a  particular  loan  for  the  lender,  but  did  not  make  any  charge 
against  the  lender  for  his  sendees.    The  security  he  took  was  not  sufficient. 

Held,  that  he  was  jftroperly  charged  as  an  attorney  acting  on  the  retainer  and 
employment  of  the  lender,  and  was  in  that  character  liable  to  an  action  for 
damages  for  the  loss  suffered  through  the  insufficiency  of  the  security.^ 

After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement  with  the 
rest  of  the  family,  who  were  the  legatees  of  the  lender,  became  possessed 
of  the  security,  and  applied  to  the  attorney  to  do  what  was  necessary.  The 
means  taken  to  secure  the  repayment  of  the  loan,  on  this  continuation  of 
it,  were  insufficient. 

Held,  that  as  representing  the  interest  of  the  deceased,  and  on  their  own 
account,  the  sisters  were  entitled  to  compensation  from  the  attorney. 

June  2,  1837.    August  3,  1840. 

The  appellant  in  this  case  (the  defendant  in  the  suit  below) 
was  a  writer  to  the  signet,  and  had  been  employed  in  that  capacity 
as  attorney  for  Mr.  Henry  Haldane,  now  deceased.  The  summons 
in  the  suit  stated  that  the  late  Mr.  Henry  Haldane,  the  brother 
of  the  pursuers,  being  in  the  year  1823  desirous  of  investing  a 
sum  of  2000Z.  on  heritable  security,  consulted  with  the  appellant, 
and  employed  him  to  look  out  for  a  safe  and  profitable  investment 
for  the  said  sum :  that  Archibald  Dunlop,  distiller  at  Haddington, 
for  whom  the  appellant  also  acted  as  agent,  had,  in  the  year  1815, 
obtained  from  the  magistrates  and  town  council  of  the  burgh  of 
Haddington,  as  representing  the  community  thereof,  a 
lease  for  twice  *  ninety-nine  years  of  a  field  belonging  to  •  763 
the  said  burgh,  on  which  Dunlop  had  subsequently  erected 
a  distillery  and  other  buildings :  that  in  1818  Dunlop  had  bor- 
rowed a  sum  of  20002.  from  an  individual  of  the  name  of  Cun- 


1  See  Hart  v.  Frame,  6  CI.  &  Fin.  193,  note  (1) ;  Pnrres  v.  Landall,  12  CI. 
&  Fin.  91;  Chitty  Contr.  (11th  Am.  ed.)  815-820,  and  notes. 
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ningham,  on  the  security  of  an  assignation  to  the  lease  aboTe 
mentioned:  that,  in  the  course  of  the  communications  betwixt 
Haldane  and  the  appellant,  in  regard  to  the  investment  of  the 
2000^.,  the  appellant  advised  Haldane,  that  a  transferrence  in  his 
favour  of  the  assignment  of  the  lease  would  form  a  valid  and 
effectual  real  security  to  him,  the  said  Henry  Haldane,  over  the 
subjects  in  question :  that  Haldane  did,  in  consequence,  profes- 
sionally employ  the  appellant  to  invest  the  20007.  on  the  said 
security,  as  being  a  good  and  effectual  real  security:  that  the 
appellant  accepted  this  emplojrment,  and  prepared  a  transferrence 
accordingly,  as  security  for  2000Z.  paid  over  by  Haldane  to  Cun- 
ningham, the  previous  holder  of  the  security:  that  it  was  the 
duty  of  the  appellant  to  take  steps  for  having  the  right  in  the 
lease  so  conveyed  made  an  effectual  real  right  in  the  person  of 
Haldane,  so  as  to  be  preferable  to  any  other  rights  subsequently 
granted  or  acquired  over  the  property ;  and  this,  either  by  inti- 
mating  the  same  to  the  landlords,  and  at  the  same  time  taking 
measures  for  putting  Haldane  in  the  possession,  natural  or  civil, 
of  the  said  subjects,  or  by  stich  other  steps  as  were  required  by 
law ;  but  that  the  defender,  in  violation  of  his  professional  duty, 
took  no  steps,  or  at  least  no  sufiQcient  steps,  for  this  purpose,  and 
the  said  assignation  to  the  lease  remained  a  merely  personal  and 
incomplete  right :  that  Haldane  died  in  December,  1826,  and  his 
interest  in  the  loan  of  2000Z.  and  the  securitv  became  vested 

in  the  respondents:  that  the  respondents  consulted  and 
•764    *  advised  with  the  said  appellant  in  relation  to  the  said 

sum,  and  the  mode  in  which  they  should  proceed  regarding 
it:  that,  antecedently  to  this  period,  the  subjects  in  question, 
held,  as  above-mentioned,  by  Dunlop,  had  been  disponed  by  way 
of  feu  by  the  magistrates  of  Haddington,  by  feu-disposition,  in 
July,  1826,  to  Dunlop,  who  thereon  became  absolute  proprietor 
of  the  same,  and  was  regularly  infeft  thereon :  that  the  respon- 
dents were  ready  to  call  up  from  Dunlop  the  sum  of  2000i.,  but 
that  the  appellant,  who  still  acted  as  agent  for  Dunlop,  advised 
the  respondents  that  it  would  be  expedient  and  profitable  for 
them  to  allow  the  money  to  remain  with  Dunlop ;  and,  instead  of 
the  assignment  of  the  lease,  to  take  a  heritable  bond  and  disposi- 
tion in  security  over  the  property,  to  be  granted  by  the  said 
Archibald  Dunlop,  as  proprietor  thereof:  that  the  appellant  did 
not  then,  or  at  any  other  time,  inform  the  pursuers  of  the  defective 
nature  of  the  original  security,  but  represented  that  the  money 
would  be  safely  invested  on  a  heritable  bond  and  disposition, 
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granted  as  aforesaid  by  the  said  Archibald  Dunlop:  that  the 
respondents  did,  in  consequence,  professionally  employ  the  appel* 
lant  to  invest  the  2000Z.  on  the  said  security,  as  being  a  good  and 
effectual  real  security :  that  the  defender  accepted  this  professional 
employment,  and  prepared  a  bond  and  disposition  in  security  over 
the  property,  in  favour  of  the  respondents,  which  bond  was  sub- 
scribed by  Dunlop  on  4th  February,  1828,  and  on  which  infeft- 
ment  was  passed  by  the  appellant  in  favour  of  the  respondents  on 
the  5th,  and  recorded  on  the  8th,  of  the  said  month :  that  in 
consequence  of  the  bond  having  been  granted  in  the  respondents' 
favour,  the  assignment  of  the  lease  was  given  up  to  Dunlop 
*  and  cancelled :  that  in  this  transaction  the  respondents  *  765 
relied  on  the  professional  skill  and  diligence  of  the  appel- 
lant in  making  the  bond  and  infeftment  a  good  and  sufficient 
security ;  and  trusted  that  they  thereby  held  an  effectual  right 
over  the  said  subjects,  preferable  to  all  other  real  rights  what- 
ever :  that  the  respondents  have  recently  discovered  that  the  said 
security  was  not  a  good  and  sufficient  heritable  security,  or  such 
as  any  professional  person  of  ordinary  prudence  would,  in  the  fair 
discbarge  of  his  duty,  have  accepted  on  behalf  of  his  employers ; 
and  more  especially,  there  had  been  granted  by  Dunlop,  over  the 
said  subjects,  certain  other  heritable  bonds  and  dispositions,  or 
other  real  rights,  which  were  prior  in  date  to  that  in  favour  of 
the  respondents,  and  preferable  thereto;  and,  in  particular,  a 
bond  and  disposition  in  security,  in  favour  of  the  British  Linen 
Company  Bank,  in  security  of  a  loan  of  15,000Z.,  dated  30th 
August,  1826,  and  whereon  infeftment  followed  on  the  4th,  and 
was  recorded  the  6th  September  of  the  same  year.  And  also 
another  bond  and  disposition  in  security,  granted  in  favour  of 
William  Dunlop,  merchant  in  Edinburgh,  and  John  Tweedie, 
writer  to  the  signet,  for  relief  to  them  of  sums  amounting  to 
85002.  of  principal,  besides  other  sums  of  interest  and  premiums 
of  insurance,  dated  10th  October,  1826,  and  followed  by  infeft- 
ment, dated  20th  October,  and  recorded  28th  November  of  the 
said  year:  that,  at  the  time  of  preparing  the  above-mentioned 
bond  in  favour  of  the  respondents,  the  said  appellant,  in  violation 
of  his  professional  duty,  omitted  to  search  the  records  in  order  to 
discover  prior  incumbrances:  that  the  value  of  the  subjects  in 
question  is  so  much  exhausted  by  the  prior  and  preferable  secu- 
rities as  to  leave  nothing  for  the  security  held  by  the 
respondents,  *and,  in  fact,  not  to  be  sufBcient  even  to  *766 
satisfy  the  prior  and  preferable  rights.   The  summons  then 
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alleged  a  losa  of  the  principal  and  interest  of  the  sum  lent ;  and 
after  charging,  on  account  of  the  appellant's  connection  with 
Dunlop,  more  than  merely  incautious  and  negligent  conduct  on 
the  part  of  the  appellant,  prayed  that  he  might  be  decreed  to 
make  good  the  loss  so  sustained,  with  costs. 

The  defences  for  the  appellant  in  the  Court  below  consisted  of 
a  general  denial  of  liability  in  law  and  in  fsLCt ;  and  he  alleged 
that  when  the  change  in  Dunlop's  tenure  of  the  property  from 
leasehold  to  freehold  was  made,  it  was  matter  of  notoriety  in 
Haddington,  where  Mr.  HaJdane  resided,  was  well  known  to 
himself,  and  was  frequently  the  subject  of  conversation  between 
him  and  Mr.  Dunlop :  that,  at  Mr.  Dunlop's  request,  the  appel- 
lant then  intimated  to  Mr.  Haldane  that  the  2000Z.  owing  to  him 
would  then  be  paid,  unless  he  wished  the  money  to  remain  with 
Mr.  Dunlop  on  his  personal  security.  The  appellant,  at  the  same 
time,  stated  to  Mr.  Haldane  that,  according  to  the  opioion  he 
entertained,  Mr.  Dunlop's  right  of  lease  had  merged  in  his  feudal 
right,  and  was  incapable  of  affording  a  real  security.  Mr.  Hal- 
dane stated  that  he  was  quite  satisfied  with  Mr.  Dunlop's  personal 
security,  and  felt  obliged  by  his  retaining  the  money ;  for  which, 
as  was  then  thought,  so  secure  an  investment  could  not  easily 
have  been  obtained. 

After  Mr.  H.  Haldane's  death,  the  appellant  alleged  that  he 
wrote  the  following  letter  to  Mr.  John  Haldane,  who  had  then 
the  management  of  the  respondents'  afGEurs :  — 

^*I  think  you  will  find  the  enclosed  a  correct  copy  of  Mr. 

Dunlop's  bond  to  your  late  brother.  In  explanation  of 
*  767    what  I  said  yesterday,  I  may  mention  *that  the  assignation 

never  was  intimated  to  the  magistrates,  and  that,  in  point 
of  fact,  the  lease  was  virtually  renounced  three  months  before 
your  brother's  death,  by  Mr.  Dunlop's  becoming  feudal  proprietor 
of  the  ground  on  which  the  distillery  is  buUt.  Mr.  D.  was  very 
anxious  to  change  the  tenure  by  which  he  held  this  property,  and 
applied  to  the  town  council  to  give  him  a  feu-right  in  place  of  a 
lease,  offering  201.  annually  in  addition.  This  was  evidently  bene- 
ficial for  the  town,  but  they  could  not  enter  into  the  transaction 
without  exposing  the  ground  for  sale.  It  was  then  bought  by 
Mr.  Todrick  for  Mr.  Dunlop,  and  afterwards  transferred  to  the 
latter,  and  he  was  infeft  in  August,  1826.  I  mentioned  to  your 
brother  that,  in  my  opinion,  he  no  longer  held  any  security  beyond 
Mr.  Dunlop's  personal  obligation,  and  that  Mr.  D.  would  pay 
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him  np  the  money  at  the  ensuing  Martinmas,  if  he  wished  it ; 
but  he  said  that  he  was  quite  satisfied  with  Mr.  D.'s  own  security. 
Under  the  circumstances  now  stated,  I  do  not  think  this  can  be 
viewed  in  any  other  light  than  a  personal  bond." 

He  also  alleged  that,  in  the  transaction  with  Dunlop,  he  was 
the  attorney  for  that  person,  and  not  for  Mr.  H.  Haldane,  against 
whom  he  had  never  made  any  charge  for  the  labour  then  per- 
formed :  and  finally,  he  denied  the  title  of  the  respondents  to 
claim  as  the  representatives  of  Mr.  H.  Haldane ;  for  he  alleged 
that  that  gentleman  left  a  will  made  in  the  English  form,  which 
would  not  have  passed  this  security,  if  it  had  been  a  real  security, 
to  the  respondents,  and  that  they  took  it  not  under  the  terms  of 
that  wiU,  but  by  an  arrangement  in  the  fanuly,  which  proceeded 
on  the  express  ground  of  this  being  not  a  real  but  a  personal 
security. 

*  The  cause  was  heard  before  Lord  Fullerton  as  Lord   *  768 
Ordinary,  and  he  made  a  decree  (afterwards  confirmed  by 
the  Court  of  session)  declaring  the  appellant  liable.    The  pres- 
ent was  an  appeal  against  that  decree. 

Sir  TT.  Follett  and  Dr.  Lu%hingt<my  for  the  appellant.  —  The 
conveyance  was  in  the  first  instance  correctly  executed ;  and 
beyond  that  the  appellant  undertook  no  responsibility.  But  if 
intimation  to  the  landlord  of  the  security  granted  upon  the  lease 
was  required,  that  had  been  sufficiently  complied  with  by  the 
notice  given  to  the  magistrates  upon  the  execution  of  the  security 
to  Cunningham,  and  all  the  rights  which  Cunningham  possessed 
were  completely  transferred  to  Haldane  upon  the  execution  of 
the  assignment  of  the  lease.  Haldane,  in  fact,  to  all  intents  and 
purposes,  stood  in  the  situation  of  Cunningham,  entitled  to  his 
rights  and  subject  to  his  liabilities.  But,  strictly  speaking,  the 
appellant  has  a  right  to  deny  his  employment  by  Haldane,  and 
therefore  to  deny  his  liability  altogether.  He  was  the  law  agent 
of  the  grantor  and  not  of  the  grantee,  and  neither  charged  nor 
received  any  compensation  for  his  trouble  for  the  latter.  Then, 
again,  the  fact  that  the  security,  was  not  a  real  but  a  personal 
security,  was  known  to  Mr.  Henry  Haldane  in  his  lifetime,  and 
he  expressed  himself  as  contented  with  the  personal  security 
of  Mr.  Dunlop.  In  order  to  recover  from  the  appellant  compen- 
sation for  any  aUeged  loss,  he  ought  to  have  given  notice  to  the 
appellant  of  his  dissatisfaction  with  the  security,  so  that  the 
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agent  might  have  had  the  opportunity  of  obtaining  relief  by 

taking   the  subject  off  his  client's  hands.     Hunter  v.   Fleming 

^   Strang^  11th  December,  1829.    The  respondents  can 

*  769    *  stand  in  no  better  situation  than  Mr.  Haldane,  from 

whom  they  claim  to  derive  title  ;  and  as  he  could  not  have 
recovered  against  the  appellant,  neither  can  they,  but  must  be 
bound  by  his  acquiescence.  But  in  truth  the  respondents  here 
do  not  represent  Mr.  Haldan&,  for  he  did  not  make  them  devisees 
of  this  security :  they  came  into  possession  of  it  by  a  family 
arrangement  made  among  the  survivors  of  Mr.  Haldane,  and  they 
are  therefore  not  entitled  to  claim  damages  for  a  loss  that  hap- 
pened, if  at  all,  to  his  estate,  which  in  no  manner  whatever  do 
they  legally  represent :  so  that  taken  either  way  they  must  fail. 
If  they  represent  Mr.  Haldane,  they  are  concluded  by  his  acts, 
and  cannot  recover :  if  they  do  not  represent  him,  they  have  no 
title  to  complain  of  a  loss  which  happened  in  his  lifetime  and  to 
his  estate. 

The  Attorney^  Q-enerdl  and  Mr.  Hope  Mdclean^  for  the  respon- 
dents. —  The  summons  here  properly  charges  the  appellant  with 
having  been  retained  as  attorney  for  Mr.  Haldane,  and  that  he 
accepted  that  emplo3rment.  If  so,  his  liability  to  answer  for  the 
skilful  and  careful  discharge  of  his  duties  is  too  clear  to  be 
doubted.  That  principle  was  fully  and  clearly  stated  in  this 
House  in  Stephenson  v.  Mowand^  (a)  and  the  Scotch  cases  are  all 
in  accordance  with  it.  Struthera  v.  Lang  (6)  and  Brown  v.  Cut* 
hill,  (c)  Then  comes  the  question  whether  Mr.  H.  Haldane  was 
aware  of  the  fact  that  the  security  was  only  a  personal  security, 
and  was  content  that  it  should  be  so.  There  is  no  direct  proof 
that  he  was  ;  and  whatever  he  may  have  said  in  a  general 

•  770    way  as  to  his  being  satisfied  with  *  the  security,  was,  no 

doubt,  a  statement  made  by  him  on  the  faith  of  the  repre- 
sentations and  the  advice  given  him  by  the  appellant.  There  is, 
therefore,  nothing  which  can  affect  the  right  of  the  respondents. 
The  case  was  considered  quite  clear  in  the  Court  below,  the  judg- 
ment in  which  proceeded  on  a  principle  distinctly  laid  down  by 
this  House. 

Sir  W.  Follett^  in  reply.  —  The  employment  of  the  attorney 

(a)  2  Dow  &  CI.  104;  4  Wils.  &  Sh.  177. 

(b)  Fac.  CoU.  2  Feb.,  1826,  and  2  Wils.  &  Sh.  563. 

(c)  4Murr.  474. 
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must  be  an  employment  for  profit,  —  a  mere  gratuitous  acting,  — 

where,  in  fact,  the  attorney  was  the  attorney  of  the  other  party, 

will  not  make  him  liable.     Beddes,  it  is  plain  here  that  he  did 

what  was  at  the  time  satisfactory  to  Mr.  Haldane,  who  was  aware 

of  the  nature  of  the  security,  and  was  content  with  it.     Those 

who  take  under  Mr.  Haldane  cannot  now  turn  round  and  impose 

on  the  appellant  what  that  gentleman  had  never   thought  of 
imposing. 

August  3, 1840. 

The  Lord  Chancellob.  —  The  first  question  in  this  case  is, 
whether  the  appellant  was  liable  in  an  action  for  damages  in 
respect  of  certain  transactions  which  took  place  in  1823,  when 
money  was  first  advanced  by  a  client  of  the  appellant,  and,  as  it 
is  alleged,  under  his  advice :  and  the  second  is,  whether  he  is 
liable  in  respect  of  the  transaction  of  1827,  when  the  loan  was 
continued  by  the  sisters  of  the  former  client,  —  those  ladies,  as  it 
is  stated,  also  placing  themselves  under  the  advice  of  the  appel- 
lant. The  security  for  the  loan  ought  to  have  been  on  certain 
leases  of  land  demised  to  the  borrower,  and  an  assignment  of  the 
lease  was  obtained ;  but  in  order  to  complete  it,  there  should 
have  been  notice  of  the  assignment  given  to  the  lessors.  That 
was  not  done;  and  that  is  one  of  the  grounds  of  the 
•action.  It  is  said  that  the  respondents  do  not  represent  *  771 
the  original  lender,  H.  Haldane ;  and  therefore  that  they 
cannot  claim  here  compensation  for  a  loss  suffered  by  that  person 
in  his  lifetune.  I  am  not  of  opinion  with  the  appellant  on  that 
point.  In  October,  1827,  a  letter  was  written  by  the  appellant 
to  some  of  the  respondents'  family,  to  the  effect  that  the  appel- 
lant had,  after  the  change  of  Dunlop's  tenure  of  the  property  in 
1826,  informed  Mr.  H.  Haldane  that  the  security  he  had  received 
had  become  nothing  more  than  a  personal  bond,;  and  that  Mr. 
H.  Haldane  had  then  stated  to  the  appellant  that  he  was  satisfied 
with  Mr.  Dunlop's  personal  security.  If  that  was  so,  it  was  most 
probably  under  the  advice  of  the  appellant ;  and  if  the  advice 
was  wrong,  the  money  was  lost  by  his  mistake,  and  he  must  be 
held  responsible  for  it.  The  ladies  were  willing  to  lend,  or 
rather  to  continue  to  lend,  the  money  at  interest,  if  they  could 
get  a  good  security  for  it.  Now  it  appears  that  no  means  were 
taken  by  the  appellant  to  effect  that  object,  independently  of 
obtaining  the  personal  security  of  the  owner  of  the  property; 
and  from  the  want  of  care  in  this  respect  the  loss  has  arisen.  It 
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therefore  appears  to  me  that  I  ought  to  advise  your  Lordships  to 
affirm  the  interlocutor ;  but  I  do  not  think  that  the  circumstances 
require  that  it  should  be  affirmed  with  costs. 

Lord  Brougham.  —  I  quite  agree  with  my  noble  and  learned 
friend.  It  is  impossible  to  get  over  these  lettei-s,  in  which  the 
appellant  appears  to  act  for  the  Misses  Haldane  after  their 
brother's  death.  It  appears  that  he  had  not  made  any  charge, 
and  his  conduct  in  volunteering  his  services  does  incline  one  to 

think  that  the  liability  he  incurred  in  point  of  law  is  some- 
*  772    what  hard  upon  him ;  but  still  I  cannot  doubt  that  *  he  is 

liable.  There  have,  however,  in  this  case,  been  miwar- 
ranted  attacks  on  the  character  of  a  professional  gentleman ;  and 
that  circumstance  induces  me  to  agree  that  costs  ought  not  to  be 
given. 


Interlocutor  affirmed,  without  costs. 


<• 


LA  TOUCHE  V.   EARL  OF  LUCAN. 

1810. 

Peter  Digges  La  Touche Appellant. 

The  Right  Hon.  George  Charles,  Earl  op  Lucan     J^sporutetU. 

Creditors.     Trust-Deed.     Cestui  que  Trust. 

The  execution  of  a  trust-deed  for  (among  other  thiDgs)  the  payment  of  cred- 
itors does  not  constitute  one  of  the  creditors,  T^ho  became  so  after  the 
execution  of  the  deed,  and  was  not  a  party  to  it,  a  cestui  que  trust,  ^ititled 
to  call  on  the  trustee  to  execute  the  trusts  of  the  deed.^ 


*  In  Synnot  o.  Simpson,  5  H.  L.  Cas.  149,  Lord  St.  Leonards  said: 
**  The  cases  of  Garrard  v.  Lord  Lauderdale  and  La  Touche  v.  Lord  Lucan 
show  that  some  distinct  act  of  dealing  with  the  creditors  must  take  place,  in 
order  to  entitle  the  latter  to  trusts."  See  Montefiore  v.  Browne,  7  H.  L.  Cas. 
241;  Perry  Trusts,  §  593;  Simmonds  v.  Palles,  2  Jo.  &  Lat.  489;  Cosserr. 
Radford,  1  De  G.,  J.  &  S.  585;  Evans  v.  Bagwell,  4  Dm.  &  W.  398;  Browne 
V.  Cavendish,  1  Jo.  &  Lat.  606;  Whitmore  r.  Turquand,  3  De  G.,  F.  &  J. 
(Am.  ed.)  107,  note  (1);  Forbes  v,  Limond,  4  De  G.,  M.  &  G.  298;  Russell 
V.  Woodward,  10  Pick.  408;  Widgery  v.  Haskell,  5  Mass.  144;  Stephens  r. 
Ball,  6  Mass.  339.  As  to  the  doctrine  upon  this  point  in  the  United  States, 
see  Whitmore  v.  Turquand,  3  De  G.,  F.  &  J.  (Am.  ed.)  107,  note  (1);  Peny 
Trusts,  §  593,  and  cases  cited. 
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• 

A.  executed  a  trust-deed,  appointing  B.  trustee  for  certain  purposes  therdn 
stated,  one  of  Tvhich  was  for  the  payment  of  creditors,  and  another  was  to 
raise  a  sum  of  money  by  way  of  mortgage,  in  order  to  satisfy  a  claim  for 
rent  due  in  respect  of  A.'s  lands,  then  about  to  be  enforced  by  ejectment. 
B.  obtained  from  C.  an  advance  of  money  with  which  he  satisfied  this 
claim.  B.  afterwards  gave  to  C.  a  letter,  written  subsequently  to,  but 
dated  before  the  day  of  the  advance;  in  which,  appearing  to  ask  for  the 
advance,  he  said,  '^  I  will  consider  such  advance  as  raised  by  me  under  the 
power  given  me;  and  will,  whenever  you  please,  exercise  that  power,  by 
securing  such  advance  in  the  best  manner  I  am  empowered  by  the  deed." 
No  security  was  ever  executed  by  B. 

Held,  that  C.  did  not  stand  in  the  situation  of  a  cestui  que  trust  imder  the  deed, 
and  could  not  maintain  a  bill  in  equity,  calling  on  B.  to  execute  the  trust 
of  the  deed. 

August  3,  6,  7. 

Sir  Neal  O^Donel  the  elder,  baronet,  deceased,  being  seised 
of  certain  lands  in  the  county  of  Mayo,  known  by  the  name  of 
the  Newport  freehold  estate,  for  a  term  of  three  lives  renewable 
for  ever,  at  the  yearly  rent  of  980L  of  the  late  currency  of  Ire- 
land, and  being  also  seised  in  fee  of  certain  other  lands  in  the 
counties  of  Mayo  and  Galway,  by  depds  of  lease  and  re- 
lease, the  release  bearing  date  the  10th  day  of  *  October,  *  773 
1798,  conveyed  these  several  estates,  subject  to  certain 
annuities,  to  the  use  of  himself  for  life,  with  remainders  to  his 
first  and  second  sons,  and  their  sons  ;  and  on  failure  of  them,  to 
Neal  O'Donel,  the  settlor's  third  son,  for  life,  with  remainder  to 
his  first  and  every  other  son  in  tail  male,  with  divers  remainders 
over.  And  by  said  deed  a  sum  of  10,000/.  was  charged  on  said 
estates  for  any  daughter  of  Hugh  O'Donel,  one  of  the  settlor's 
sons,  and  a  term  of  500  years  was  thereby  created  for  securing 
the  charge ;  and  Sir  Neal  the  elder  reserved  to  himself  a  power 
to  charge  the  estates  with  a  sum  of  14,0002.  (and  which  power 
he  afterwards  executed) ;  and  a  schedule  was  annexed  to  said 
deed,  containing  the  several  sums  due  by  Sir  Neal  O'Donel,  bart., 
and  chargeable  upon  the  estates. 

Hugh  O'Donel  died  in  the  lifetime  of  his  father,  without  any 
male  issue,  leaving  an  only  daughter,  who  survived  him,  and 
became  entitled  to  the  benefit  of  the  sum  of  10,000Z.,  which  was 
secured  by  the  trust  term ;  and  the  other  son  having  also  died 
without  issue,  and  Sir  Neal  O'Donel  the  elder  having  died  in 
the  year  1810,  Neal  O'Donel  the  younger  thereupon  became  Sir 
Neal  O'Donel,  baronet,  and  entered  into  the  receipt  of  the  rents 
aiid  profits  of  the  said  estates  under  the  limitations  of  the  settle* 
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ment,  subject  to  the  charges  of  10,000^.  and  of  14,0002.,  and  to 
the  scheduled  debts. 

The  Marquis  of  Sligo  being  entitled  to  the  rent  and  reversion 
of  the  Newport  freehold  estate,  brought  an  ejectment  in  Easter 
tenn,  1825,  for  non-payment  of  the  rent ;  and  Sir  Neal  O'Donel 
having  given  a  consent  for  judgment  in  the  ejectment  suit,  after- 
wards, on  the  10th  November  in  the  same  year,  exhibited  his  bill 
of  complaint  in  the  Court  of  Chancery  of  Ireland  against 

*  774    the  Marquis  of  Sligo  and  others,  praying  that  *  he  might 

be  at  liberty  to  redeem  the  premises  upon  payment  of  the 
rent  then  justly  due  and  owing  to  said  Marquis  of  Sligo. 

Sir  Neal  O'Donel  being  so  indebted  to  the  marquis  for  rent, 
and  to  several  other  persons  in  large  sums  of  money  for  interest 
then  due  on  the  encumbrances  comprised  in  the  schedule  to  the 
deed  of  the  10th  of  October,  1798,  and  on  the  other  encum- 
brances created  by  that  deed,  and  being  also  largely  indebted  on 
his  own  account,  in  the  month  of  October  of  the  said  year,  1825, 
gave  his  solicitor,  William  Furlong,  instructions  to  prepare  a 
deed,  vesting  his  interest  during  his  life  in  the  said  several 
estates  in  a  trustee  or  trustees,  for  the  purpose  of  raising  a  sum 
of  money  sufficient  to  dischai'ge  the  arrears  of  rent  and  the  other 
demands  to  which  he  was  liable,  and  also  to  charge  the  estates 
with  annuities  for  the  necessary  support  of  himself  and  family. 

In  the  month  of  December  of  said  year,  or  in  the  beginning  of 
January,  1826,  while  the  trust-deed  was  being  prepared,  several 
overtures  (according  to  the  statement  of  the  appellant)  w^ere 
made  to  Sir  Neal  O'Donel  on  the  part  of  the  respondent,  then 
Lord  Bingham,  who  had  declared  himself  a  candidate  for  the 
representation  in  Parliament  of  the  county  of  Mayo  at  the  elec- 
tion which  was  then  about  to  take  place,  for  his  support  and  in- 
fluence ;  and  with  a  view  to  enable  the  respondent  to  use  such 
influence  to  the  best  advantage,  it  was  proposed  that  he  should 
be  appointed  a  trustee  in  conjunction  with  the  appellant  in 
the  trust-deed;  the  respondent  and  his  friends  undertaking  to 
procure  a  loan  of  money  sufficient  to  relieve  Sir  Neal  O'Donel  ' 
from  his  embarrassments,  and  more  particularly  to  enable  him 
to  lodge  in  Court  the  rent  and  costs  claimed  by  Lord  Sligo. 

*  775  For  this  purpose,  negotiations  *  were  carried  on  between 

the  respondent  and  those  acting  for  him,  and  Sir  Neal 

O'Donel  and  his  friends,  to  which  the  appellant  was  neither 

party  nor  privy ;   but  such  treaty  havhig  been  broken  oflF,  an 

indenture,  bearing  date  the  13th  day  of  February,  1826,  was 
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made  between  Sir  Neal  O'Donel,  of  the  one  part,  and  the  ap- 
pellant of  the  other  part ;  whereby,  after  reciting  that  Sir  Neal 
O'Donel  was  tenant  for  life  of  the  said  estates,  subject  to  the 
rent  payable  to  the  Marquis  of  Sligo,  and  to  the  several  debts 
and  encumbrances  specified  in  the  first  schedule  to  the  deed 
annexed,  on  which  a  considerable  arrear  of  interest  had  been 
sufi^ered  to  accrue  due,  and  being  indebted  to  the  several  persons 
and  to  the  respective  amounts  in  the  second  schedule  thereunto 
annexed  specified,  had  proposed  to  vest  said  estates  in  the  appel- 
lant, in  trust  for  the  uses  and  purposes  in  the  deed  set  forth ;  and 
he,  Sir  Neal  O'Donel  the  younger,  had  therefore  conveyed  unto 
the  appellant,  and  to  his  heirs  and  assigns,  the  Newport  freehold 
estate,  then  held  under  the  Marquis  of  Sligo,  subject  to  the  rent 
of  980Z.,  and  the  Cong  and  Newport  fee-simple  estates,  to  hold 
the  same  for  the  life  of  Sir  Neal  O'Donel  the  younger,  "  Upon 
trust,  in  the  first  place,  thereout  to  retain  and  reimburse  himself 
or  themselves,  all  and  every  sum  and  sums  of  money  advanced, 
or  to  be  advanced,  by  him  or  them,  out  of  his  or  their  own 
moneys,  in  part  execution  of  the  trusts  hereby  reposed,  together 
with  legal  interest  thereon ;  and  also  all  costs,  &c.,  incurred  in 
preparing  these  presents,  or  in  any  way  relating  thereto,  or  in 
performance  of  the  trusts  thereof,  &c. ;  and  then  in  the  payment 
and  satisfaction  of  all  arrears  of  quit-rents,  chief  and  other  rents, 
or  rent-charges,  now  due  or  to  grow  due  thereout,  and  all  costs 
incurred  or  to  be  incurred  in  respect  thereof.  And 
*  upon  this  further  trust,  that  the  said  Peter  Digges  La  *  776 
Touche,  or  such  other  trustee  or  trustees  as  aforesaid,  shall 
be  at  liberty  (if  he  or  they  shall  deem  it  expedient  so  to  do)  to 
raise,  by  way  of  mortgage,  annuity,  rent-charge,  or  other  dis- 
position of  the  said  manors,  towns,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  part  or  parts  thereof,  for  the  life  of 
the  said  Sir  Neal  O'Donel,  as  they  may  find  convenient  or  practi- 
cable, any  sum  or  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  10,000i. ;  the  same  to  be  applied  in  payment  of  the  arrears 
of  rents  or  of  the  interest  of  the  encumbrances  affecting  the  said 
estates  in  said  first  schedule  mentioned ;  and  of  the  interest  of 
any  other  subsisting  and  valid  debt  or  encumbrance  now  affecting 
them,  or  any  of  them,  prior  to  the  life-estate  therein  of  the  said 
Sir  Neal  O'Donel ;  and,  in  the  next  place,  in  payment  of  the  sev- 
eral debts  of  the  said  Sir  Neal  O'Donel  in  the  said  second  sched- 
ule mentioned,  and  of  any  other  bond  fide  debt  due  at  the  day  of 
the  date  of  these  presents  by  the  said  Sir  Neal,  in  such  order  of 
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a  year ;  the  said  last  mentioned  500Z.  to  be  payable  only  from  the 
time  of  such  appointment,  and  in  case  there  shall  be  a  sufficient 
sum  remaining  of  the  annual  rents  of  said  lands  and  premises 
after  making  the  several  other  annual  payments  thereout  herein 
before  directed ;  and  in  the  next  place,  to  pay  off  such  of  the 
aforesaid  debts  of  the  said  Sir  Neal  O'Donel  as  may  then  remain 
unpaid,  and  as  specified  in  the  second  schedule  hereunto  annexed, 
the  same  to  be  paid  in  such  manner  as  shall  appear  to  the  said 
trustee  most  advisable.  And  after  payment  of  the  several  out- 
goings herein  before  mentioned,  the  residue  of  the  said  rents, 
issues,  and  profits,  during  the  continuance  of  these  presents,  to 
be  laid  out  as  the  said  trustee  or  trustees  may  deem  most  expe- 
dient, to  accumulate  as  a  fund  either  to  discharge  or  pay  back 
the  sum  or  sums  that  may  be  raised  under  the  power  aibresaid, 
or,  with  the  consent  in  writing  of  the  said  Sir  Neal  O'Donel,  to 
pay  off  any  of  the  debts  or  encumbrances  affecting  the  said 
*  780  estates,  specified  in  *  the  said  first  schedule,  that  may  be 
called  in  by  the  person  or  persons  entitled  thereto,  or 
which  it  may  be  proper  to  pay  off  for  the  purpose  of  reducmg 
the  rate  of  interest  to  be  paid  thereon  in  future ;  such  debt  or 
encumbrance  when  so  paid  to  be  assigned  to  a  trustee  for  the  said 
Sir  Neal  O'Donel,  and  the  said  Sir  Neal  O'Donel  to  be  an  execut- 
ing and  consenting  party  to  all  such  assignments." 

The  first  item  of  charge  in  the  first  schedule  was  the  arrear  in 
respect  of  the  rent  of  980/.,  which,  with  the  costs,  was  to  be  paid 
in  preference  to  any  other  demands  out  of  the  first  moneys  to  be 
raised  pursuant  to  the  powers  given  for  that  purpose  by  the 
annexed  deed. 

The  second  schedule  annexed  to  the  deed  related  to  the  debts 
of  Sir  Neal  O'Donel. 

On  the  13th  of  March,  1826,  pursuant  to  an  order  for  that 
purpose  made  in  the  redemption  suit,  a  sum  of  4002/.  Is.  Sd.  old 
government  3i  per  cent  stock,  being  the  property  of  Richard 
Earl  of  Lucan,  the  father  of  respondent,  was  transferred  to  the 
credit  of  said  redemption  suit.  The  appellant  was  alleged  to 
have  been  ignorant  of  such  transfer,  or  any  negotiations  respect- 
ing same,  until  he  was  informed  thereof  by  William  Furlong,  the 
solicitor  of  Sir  Neal  O'Donel,  on  the  17th  March,  1826. 

On  the  13th  June,  1826,  shortly  previous  to  the  election  for 
the  county  of  Mayo,  which  took  place  in  that  month,  Richard 
Livesay,  the  solicitor  of  Lord  Lucan,  called  at  the  office  of  Wil- 
liam Furlong,  and  produced  to  him  a  copy  of  a  letter,  which  he 
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proposed  the  appellant  should  write,  as  the  appellant  alleged,  for 
the  purpose  of  showing  that  the  sum  of  money  so  advanced  by 
Lord  Lucan  had  nothing  to  do  with  said  election ;  but  the 
said  William  Furlong  did  not  approve  *  of  said  draft  letter,  *  781 
and  with  a  view  to  meet  the  wishes  of  said  Richard  Live- 
say,  he  prepared  a  draft  of  another  letter,  which  said  Livesay, 
with  some  slight  alterations,  approved  of :  and  that  it  might  more 
effectually  appear  by  said  letter  that  the  business  of  the  election 
had  nothing  to  do  with  the  transfer  of  said  stock,  it  was  agreed 
upon  between  the  said  Richard  Livesay  and  said  William  Furlong, 
that  said  letter  shoidd  bear  date  the  23d  day  of  February,  1826, 
ten  days  after  the  execution  of  the  trust-deed,  and  previous  to 
the  transfer  of  said  stock.  This  purpose  in  writing  the  letter 
was  denied  by  the  respondent. 

The  letter  was  addressed  to  Mr.  Richard  Livesay,  and,  though 
really  written  in  June,  1826,  bore  date  on  the  23d  of  February, 
1826,  and  was  in  the  words  following : 

"Dear  Sir,  —  Sir  Neal  O'Donel  has  now  executed  the  deed 
vesting  all  his  life-estate  in  me,  in  trust  to  raise  money,  in  the 
first  place,  to  pay  the  rent  and  costs  of  the  ejectment  pending ; 
and  next,  to  pay  the  interest  of  the  encumbrances.  If  you  will 
prevail  on  any  client  of  yours  to  advance  three  or  four  thousand 
pounds  in  time  to  pay  the  rent  and  costs,  or  even  on  account  of 
it,  I  will  consider  such  advance  as  raised  by  me  under  the  power 
given  me ;  and  will,  whenever  you  please,  exercise  that  power, 
by  securing  such  advance  in  the  best  manner  I  am  empowered  by 
the  deed :  it  being  distinctly  understood  that,  in  doing  so,  I  am 
not  to  be  in  any  way  personally  answerable  for  either  the  princi- 
pal or  interest,  further  than  as  trustee  for  the  due  application  of 
the  rents  pursuant  to  the  trust-deed. 

"  I  am,  dear  sir,  yours  very  truly, 

"Peter  Digges  La  Todche." 

After  the  letter  had  been  signed  by  appellant,  and  during  the 
time  which  elapsed  between  that  period  and  the  1st  of  March,  in 
the  year  1827,  when  Sir  Neal  O'Donel  departed  this  life, 
several  negotiations  were  *  carried  on  between  William  *  782 
Furlong,  acting  as  the  appellant's  solicitor,  and  Richard 
Livesay,  as  solicitor  of  Lord  Lucan,  for  the  purpose  of  devising 
some  mode  of  giving  Lord  Lucan  the  benefit  of  the  trusts  of  the 
deed  of  the  13th  of  February,  1826,  with  reference  to  the  ad- 
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vance  so  made  by  him ;  but  no  deed  was  executed,  and  all  far- 
ther negotiations  on  the  subject  were  terminated  by  the  death  of 
Sir  Neal  O'Donel,  on  the  Ist  of  March,  1827.  His  son,  Hugh 
James  Moore  O'Donel,  succeeded  to  the  baronetcy,  and  died, 
leaving  a  daughter,  in  1828 ;  when  his  brother,  Richard  Annes- 
ley  O'Donel,  entered  into  possession  of  the  estates. 

On  the  21st  August,  1828,  the  widow  of  Sir  H.  J.  M.  O'Donel 
filed  a  bill  in  Chancery  in  Ireland,  on  her  own  and  her  daughter's 
behalf,  claiming  her  jointure,  and  also  interest  charged  on  the 
estates  by  Sir  H.  J.  M.  O'Donel  for  his  daughter :  and  for  a 
receiver  over  the  estates  ;  and  by  certain  orders  pronounced  in 
that  cause,  Alex.  Clendinning,  Esquire,  was  appointed  receiver 
over  the  trust  estates. 

On  the  26th  January,  1829,  the  appellant,  who  was  entitled  to 
the  interest  of  certain  judgments  comprised  in  the  schedule  to 
the  deed  of  the  10th  of  October,  1798,  and  which  had  been 
assigned  to  trustees  on  his  marriage  with  his  present  wife,  filed 
a  bill  against  Sir  Richard  O'Donel  and  others,  for  the  purpose  of 
getting  a  receiver  to  keep  down  the  interest  due  on  the  several 
encumbrances  affecting  the  estates,  and  for  a  sale ;  and  Mr.  Clen- 
dinning was  also  appointed  receiver  in  that  cause. 

The  estates  over  which  Mr.  Clendinning  was  appointed  re- 
ceiver, and  which  are  the  estates  comprised  in  the  trust-deed  of 
the  23d  of  February,  1826,  produced  an  annual  income  of  about 

8400/. 
*  783  On  the  21st  of  March,  1827,  the  Earl  of  Lucan,  •since 
deceased,  on  behalf  of  himself  and  all  other  persons  inter- 
ested under  said  deed  of  the  13th  February,  1826,  exhibited  his 
bill  in  the  Court  of  Chancery  of  Ireland,  against  the  appellant, 
and  also  against  the  widow  of  Sir  Neal  O'Donel,  Sir  Hugh  James 
Moore  O'Donel,  Richard  Annesley  O'Donel  (now  Sir  Richard 
Annesley  O'Donel,  baronet),  Mary  O'Donel,  Anna  O'Donel, 
Margaret  O'Donel,  Catherine  O'Donel,  and  Isabella  O'Donel; 
and  thereby  stated  the  proceedings  by  ejectment  taken  by  the 
Marquis  of  Sligo  for  the  recovery  of  the  rent  due  out  of  the 
Newport  freehold  estate,  and  the  proceedings  in  the  Court  of 
Chancery  on  the  part  of  Sir  Neal  O'Donel  to  redeem  said  estate, 
the  loan,  and  the  other  matters  above  detailed ;  and  prayed  that 
the  trusts  of  said  indenture  of  the  13th  of  February,  1826,  might 
be  decreed  to  be  carried  into  execution,  apd  that  an  account 
might  be  taken  of  the  sums  received  by  the  appellant,  of  the 
rents,  issues,  and  profits  of  said  trust  estates  since  the  execution 
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of  the  said  deed  of  trust  of  the  13th  day  of  February,  1826, 
and  how  the  same  had  been  applied  and  disposed  of ;  and  that 
an  account  might  be  taken  of  the  sum  advanced  by  said  Richard 
Earl  of  Lucan  for  the  redemption  of  the  said  lands  under  eject- 
ment ;  and  that  the  same,  together  with  legal  interest  thereon 
from  the  time  when  the  same  was  so  advanced,  might  be  decreed 
to  be  well  charged  on  the  said  trust  estates  so  conveyed  to  the 
appellant  for  the  life  of  Sir  Neal  O'Donel  the  younger,  in  prior- 
ity to  all  other  charges  created  by  the  said  tinist-deed,  save  the 
cost  and  expenses  incident  to  the  preparation  of  the  said  deed, 
and  the  execution  of  the  trusts  thereof. 

The  appellant  put  in  his  answer ;  and  some  of  the  parties  hav- 
ing died  and  the  suit  having  been  duly  revived,  the  cause 
came  on  for  hearing  on  the  26th  *of  May,  1836,  when  the    *  784 
Lord  Chancellor  of  Ireland  made  a  decree  to  the  following 
effect :  — 

^^  It  is  adjudged  and  decreed  that  the  plaintiff  is  entitled  to  the 
benefit  of  said  trust-deed ;  and  accordingly  it  is  hereby  referred 
to  William  Henn,  Esquire,  one  of  the  Masters  of  this  Court,  to 
take  an  account  of  the  sums  received  by  the  said  Peter  Digges 
La  Touche  out  of  the  rents,  issues,  and  profits  of  the  said  trust 
estates,  since  the  execution  of  the  deed  of  trust  of  the  18th 
February,  18^,  and  how  the  same  has  been  applied  and  disposed 
of ;  and  also  to  take  an  account  of  the  arrears  of  rent  due  out  of 
the  trust  premises  at  the  time  of  the  execution  of  the  trust-deed. 
And  it  is  hereby  also  ordered,  adjudged,  and  decreed,  that  it  be 
referred  to  the  Master  to  take  an  account  of  the  sum  advanced 
for  the  redemption  of  the  said  lands  so  under  ejectment.  And 
it  is  hereby  ordered,  adjudged,  and  decreed,  that  the  same, 
together  with  the  legal  interest  thereon  from  the  time  when  the 
same  was  so  advanced,  be  well  charged  on  the  said  trust'estates 
80  conveyed  to  the  said  Peter  Digges  La  Touche  for  the  life  of  the 
said  Sir  Neal  O'Donel  the  younger,  in  priority  to  all  other  charges 
created  by  the  said  trust-deed,  save  the  costs  and  expenses  inci- 
dent to  the  preparation  of  the  said  deed  and  the  execution  of  the 
trusts  thereof.  And  it  is  further  ordered  that  the  said  Master  do 
take  an  account  of  the  sums,  if  any,  due  and  owing  to  aU  other 
persons  interested  under  the  trusts  of  the  said  deed." 
• 

The  present  was  an  appeal  against  that  decree. 
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Mr.  Pemberton^  for  the  appellant.  —  What  is  the  foundation  of 

the  respondent's  claim  in  this  case  ?    It  is  that  he  is  a  cestui  que 

trust  under  the  deed,  and  that  he  is  entitled  to  call  for  execution 

of  the  trust.     He  claims  to  stand  in  the  place  of  the  Mar- 

*  785    quis  of  *  Sligo,  to  whom  an  arrear  of  head  rent  was  due, 

and  who  was  paid  with  money  advanced  by  him.    But 
even  the  marquis  himself  could  not  have  called  for  execution  of 
this  trust,  though  avowedly  made  to  secure  payment  of  his  claim ; 
for  it  was  a  trust  between  different  parties,  not  creating  any 
equitable  obligation  as  to  him.     He  is  not  a  party  to  the  deed, 
nor  is  there  any  good  consideration  for  such  an  obligation.    Lord 
Sligo's  rights  may  be  and  are  sufficiently  well  secured,  but  they 
are  not  secured  by  the  provisions  of  this  deed  in  such  a  manner 
as  to  make  him  a  cestui  que  trust  under  it.     Garrard  v.  Lord  Lau- 
derdale, (a)     A  party  cannot  become  a  cestui  que  trust  by  any  act 
of  his  own.     Here  the  respondent  merely  advanced  a  sum  of 
money  to  the  trustee,  in  the  expectation  that  the  trustee  had  the 
power  under  the  trust-deed  to  raise  money  to  pay  off  that  ad- 
vance.    Such  an  act  will  not  constitute  the  person  advancing  the 
money  a  cestui  que  trust.    PcUk  v.  Clinton,  (6)    There  the  rule  of 
equity  on  this  point  was  clearly  laid  down  by  Sir  W.  Grant, 
Master  of  the  Rolls,  who  said,  (c)  "  The  first  question  is,  whether 
the  plaintiff  has  any  right  to  the  relief  he  seeks  against  the  trus- 
tees.    For  the   defendants  it  is  contended  that,  having  raised 
44,000?.  by  mortgage,  they  are  fundi  officio  with  regard  to  their 
trust,  which  was  to  raise  that  sum  by  sale  or  mortgage :  they 
have  raised  it  by  mortgage,  and  therefore  the  trust,  so  far  as  it 
respects  them,  it  is  said,  is  completely  performed.      Without 
entering  into  the   question   how  far   it  was  competent  to  the 
trustees  to  make  a  sale,  either   of  their  own  authority  or  by 
that  of  the  owner  of  the  estate,  if  he  was  not  an   infant,  for 

'the  purpose  of  paying  off  the  mortgage,  this  plaintiff  has 

*  786    no  right  *  whatever  to  call  upon  them  to  sell  in  order  to 

pay  him.  He  is  no  object  whatsoever  of  the  trust,  farther 
than  as  that  trust  enabled  the  trustees  to  make  him  a  good  moit- 
gage ;  when  he  has  that,  he  is  in  the  ordinary  situation  of  a 
mortgagee.  He  gets  nothing  more  than  that.  He  has  all  the 
remedies,  but  only  the  remedies,  of  a  mortgagee.  All  the  other 
objects  of  the  trust  are  foreign  to  him.  He  has  also  nothing  to 
do  with  them.     I  may  say  that  it  is  at  least  very  doubtful,  upoa 

(a)  3  Sim.  1;  2  Russ.  &  My.  451.  (6)  12  Ves.  49. 

(c)  12  Ves.  55. 
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the  true  construction  of  this  deed,  whether  the  trustees  could 
make  a  sale  after  they  had  raised  the  money  by  mortgage.  But 
it  is  not  necessary  to  give  a  direct  opinion  upon  that  point ;  as, 
if  they  choose  to  resist  the  plaintiff's  demands,  he  has  no  right  to 
compel  them  to  try  whether  they  can  or  cannot  procure  a  pur- 
chaser to  take  such  a  title  as  they  can  make  him  under  this  trust- 
deed." 

In  like  manner  it  is  impossible  to  understand  how  the  appellant 
can  be  treated  as  a  trustee  for  this  particidar  purpose.  Suppose 
the  respondent  had  had  the  security  of  this  trust-deed,  he  would 
not  have  been  entitled  to  an  account  of  the  by-gone  rents,  nor  of 
the  future  rents,  except  from  the  moment  of  failure  of  payment. 
Now  here  there  is  not  even  a  suggestion  of  a  default ;  and  there- 
fore the  respondent  could  not,  upon  his  own  statement  of  his 
case,  have  had  what  he  now  claims. 

Mr.  Jacob  J  on  the  same  side.  —  In  Worrall  v.  Harford^  (a) 
there  was  a  trust-deed  for  the  benefit  of  creditors ;  and  the  trust 
was,  in  the  first  place,  to  pay  the  expense  of  a  commission  of 
bankrupt,  which  commission  happened  ultimately  to  be 
superseded.-  •The  solicitor  to  the  commission  there  im-  *  787 
agined  that,  as  the  deed  was  intended  to  secure  payment 
to  him,  he  had  become  a  ccBtui  que  trust  under  the  deed,  and 
he  filed  a  bill  and  asked  for  an  accoimt  of  the  trust  property. 
There  was  a  demurrer  to  that  bill,  and  Lord  Eldon  said  that  the 
case  must  depend  on  the  provisions  of  the  particular  deed,  and 
that  it  could  not  be  implied  that  persons  employed  by  the  trus- 
tees became  therefore  creditors  on  the  trust  fund.  Apply  that 
rule  here,  and  then  it  is  plain  that  there  are  no  words  in  this 
deed  creating  a  trust  in  favour  of  the  respondent,  and  that  no 
such  trust  can  be  implied.  Suppose  that  in  1826  the  respondent 
had  a  mortgage  deed  instead  of  this  letter,  what  would  have  been 
the  result  ?  Would  the  mortgagee  have  had  a  right  to  file  a  bill 
for  an  accoimt  of  the  rents  received  before  the  time  when  the 
sum  became  due,  and  before  the  date  of  the  mortgage  security  ? 
Certainly  he  would  not.  The  question  now  is  whether  the  appel- 
lant is  to  pay  over  again  the  sum  which  he  has  once  paid  for  the 
benefit  of  Sir  Neal  O'Donel.  But  even  supposing  the  respon- 
.dent  to  be  an  encumbrancer  under  this  deed,  still  he  cannot  be 
entitled  to  what  he  now  asks.     The  decree  is  founded  on  a  for- 

(a)  8  Yes.  4. 
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getfulness  of  the  rule  that  an  enemnbrancer  or  mortgagee  cannot 
claim  an  account  of  by-gone  rents  and  profits.  In  all  respects, 
therefore,  it  is  incorrect,  and  must  be  reversed. 

Mr.  Knight  and  Mr,  J,  Unssell^  for  the  respondent.  —  The 

Earl  of  Lucan  is  the  only  respondent  in  this  appeal,  yet  the 

decree  really  interests  all  those  who  were  parties  to  the  suit  in 

the  Court  below.     This  is  a  circumstance  to  be  considered  by  the 

House,  since  this  is  a  case  in  which  it  now  appears  that 

*  788   *  all  persons  except  this  one  appellant  are  satisfied  with 

the  decree  of  the  Court  below ;  and  even  this  appeal  was 
not  presented  till  nearly  one  year  after  the  original  decree  had 
been  pronounced.  That  is  a  wilful  procrastination  on  the  part 
of  the  appellant,  which  certainly  entitles  the  respondent  to  costs. 
In  the  creation  of  a  trust  a  valuable  consideration  is  not  neces- 
sary :  as  between  the  cestui  que  trust  and  the  trustee  it  may  be 
wholly  without  value,  and  the  former  may  enforce  the  perform- 
ance of  it  by  bill,  though  he  may  not  be  able  to  sue  on  it  at 
law.  Neither  is  it  necessary  that  the  objects  of  the  trust  should  be 
parties  to  the  deed  creating  the  trust.  A  man  desirous  that  his 
property  should  not  be  subject  to  the  legacy  duty,  may  make  a 
settlement  of  it  in  his  lifetime.  He  will  constitute  a  cestui  que 
trust  as  the  object  of  his  bounty,  and  a  trustee  for  the  purposes  of 
his  bounty ;  and  the  fonner  may  file  a  bill  against  the  latter,  to 
obtain  the  benefit  intended  to  be  secured  to  him,  not  as  against 
the  author  of  the  trust,  but  as  against  the  trustee,  who  holds  the 
character  with  all  its  incidents  and  consequences.  So  that  the 
mere  circumstance  that  creditors  are  the  objects  of  the  trust,  and 
that  they  are  not  parties  to  the  contract,  cannot  make  an}^  differ- 
ence in  the  matter.  The  nature  of  the  object  must  decide  the 
question  whether  it  is  a  trust  or  not.  Here  it  is  clear  that  it  was 
80  intended  to  operate.  The  respondent's  money  has  regained 
the  estate,  and  he  is  therefore  entitled  to  be  primarily  satisfied. 
This  deed  was  intended  to  be  binding  on  the  trustee  for  his  bene- 
fit. The  letter  shows  that  the  payment  was  to  be  made  by  the 
late  Lord  Lucan  with  reference  to  the  deed.  The  answer  does 
not  put  in  issue  the  right  of  the  cestui  que  trusty  or  his  title  to 

sue;   and   whether  the   House  looks  at  the   deed  with 

*  789   *  its  accompanying  circnmstances,  or  disregards  extrinsic 

circumstances  altogether,  it  is  clear  that  it  is  a  deed  of 
trust  of  which  the  respondent  is  entitled  to  have  the  benefit. 
The  decree  is  founded  on  the  clearest  principles  of  equity  as 
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applicable  to  the  particular  circumstances  here ;  and  this  appeal, 
which  only  opposes  technical  objections  to  plain  rules  of  law, 
must  be  dismissed. 

Mr.  Pemherton^  in  reply.  —  The  appellant  does  not,  as  it  is  said 
on  the  other  side,  oppose  technical  objections  to  plain  rules  of 
law.  It  is  said  that  the  respondent's  money  has  regained  the 
estate,  and  therefore  that  he  ought  to  recover ;  but  the  answer  to 
that  argument  is,  that  the  trustees  of  the  estate  had  not  the  least 
shadow  of  a  tight  to  give  him  the  priority  he  claims.  The 
respondent  has  three  things  to  make  out :  first,  that  he  is  a  party 
to  this  deed ;  and  secondly,  that  the  trusts  required  that  every 
shilling  of  the  rent  should  be  applied  in  the  way  he  now  de- 
mands; and  thirdly,  that  he  did  not  assent  to  any  different 
application  of  these  rents,  but  that  in  the  lifetime  of  Sir  Neal 
O'Donel  he  called  for  them  to  be  applied  in  this  particular  man- 
ner. Not  one  of  these  things  has  been  established  by  the  other 
side.  This  is  a  deed  merely  between  the  principal  and  the  agent, 
settling  the  mode  in  which  the  agent  shall  perform  the  business 
of  the  principal.  It  does  not  give  the  cestui  que  trusty  even  sup- 
posing the  respondent  to  stand  in  that  situation,  any  power  to 
call  for  an  execution  of  the  trust.  On  these  grounds  it  is  clear 
that  the  decree  of  the  Court  below  cannot  be  supported. 

August  6. 

The  Lord  Chancellob.  —  In  this  case  there  was  an  ap- 
peal against  the  order  of  the  Lord  Chancellor  of  *  Ireland,  *  790 
by  whom  a  decree  has  been  made  in  the  following  terms. 
—  [His  Lordship  read  it.] — This  arises  under  a  trust-deed  by 
which  a  tenant  for  life  of  certain  estates,  partly  leasehold  and 
partly  freehold,  conveyed  what  interest  he  had  in  those  estates 
to  trustees  for  special  purposes  named  in  the  deed.  As  to  the 
leasehold  estates,  Lord  Sligo,  who  was  the  owner  of  the  fee,  and 
so  entitled  to  the  head  rent,  had  proceeded  to  recover,  in  an 
action  of  ejectment,  the  lands  liable  to  that  rent.  According  to 
the  provisions  of  the  Ejectment  Acts  in  Ireland,  a  certain  time  is 
allowed  to  a  tenant  to  pay  the  rent  so  due ;  and  by  paying  it 
within  that  time  he  is  to  be  allowed  an  advantage,  which  is 
equivalent  to  redeeming  the  lands  so  recovered  in  ejectment.  To 
e£Pect  this  purpose,  the  tenant  for  life  executed  a  trust-deed  by 
which  he  conveyed  his  property  to  the  appellant  as  trustee,  with 
a  declaration  of  trusts  to  pay  the  rent,  and  to  raise  10,000Z.  by 
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way  of  mortgage  for  the  payment  of  such  rent  and  of  other 
charges.  It  appears,  though  the  history  of  it  is  not  accurately 
known,  but  it  appears  by  the  evidence  that  a  sum  of  money  was 
paid  into  Court,  in  order  to  meet  this  demand  of  the  Marquis  of 
Sligo.  That  money  appears  to  be  the  money  of  Lord  Lucan. 
There  is  evidence  of  some  previous  communication  as  to  that 
money  being  paid  into  Court,  but  the  bill  states  that  it  was  paid 
into  Court  in  this  case.  On  this  subject  the  following  letter  was 
written.  [The  Lord  Chancellor  read  the  letter  dated  23d  Feb- 
ruary.] Now  the  principal  question  is,  in  what  manner  that 
letter  is  to  be  treated ;  whether  as  an  undertaking  to  give  to  the 
person  advancing  the  money  a  priority  over  all  other  claimants 
on  the  estate ;  and  if  so,  whether  it  was  in  the  power  of  the 
trustee  under  the  deed  to  give  to  such  person  an  advantage  of 

that  kind. 
*  791        *  The  allegation  in  the  bill  is,  that  on  the  faith  of  this 

letter  the  advance  was  made.  The  letter  was  dated  in 
February,  1826.  The  advance  really  took  place  at  a  period  sub- 
sequent to  that  time,  and  there  seems  no  reason  to  doubt  that 
the  letter  was  in  fact  written  after  the  advance  had  actuallv  been 
made  ;  the  letter  being  antedated  to  serve  a  particular  purpose. 
Yet  the  allegation  in  the  bill  is,  that  the  advance  was  made  on 
the  faith  of  that  letter.  Those,  therefore,  who  gave  instructions 
for  filing  this  bill,  put  a  case  on  the  record  which  they  must  have 
been  aware  could  not  be  supported  by  the  evidence.  There  were 
some  negotiations  as  to  the  moneys  the  time  at  which  it  was  to  be 
paid,  and  the  time  of  the  repayment ;  but  with  regard  to  that, 
it  is  to  be  observed  that  Lord  Lucan  and  the  Marquis  of  Sligo 
were  not  parties  to  the  trust-deed.  The  deed  was  entered  into 
by  the  owner  of  the  property  for  the  purpose  of  disposing  of 
that  property  in  the  way  most  advantageous  to  himself.  The 
bill  stated  the  trust-deed,  stated  the  letter,  and  the  advance  of 
the  money,  made,  as  alleged,  on  the  faith  of  the  representations 
.  of  the  appellant  (the  defendant  below)  ;  and  asked  that  the 
trusts  of  this  deed  might  be  carried  into  execution.  [Here  his 
Lordship  read  the  prayer  of  the  bill ;  and  he  also  read  the  an- 
swer, which  was  in  substance  a  denial  of  the  allegations  of  the 
bill.]  Two  questions  arise  on  these  pleadings :  first,  w^hether 
there  was  any  right  on  the  part  of  the  plaintiff  to  call  for  an 
execution  of  the  trusts  of  that  deed  independently  of  the  letter ; 
and,  secondly,  whether  he,  on  account  of  that  letter,  was  entitled 
to  a  decree  in  the  terms  prayed  for.  It  does  not  seem  that  there 
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was  biought  distinctlj  under  the  consideration  of  the  Lord  Chan- 
cellor of  Ireland,  (a)  that  train  of  decisions  which  have 
established  the  law  *upon  matters  of  this  sort  in  this  *792 
country ;  that  where  a  party  creates  a  trust  for  the  pur- 
pose of  paying  debts,  the  creditors,  not  being  parties  thereto, 
cannot  become  cestui  que  tru%tB  entitled  to  call  on  the  trustees  to 
execute  the  trusts  of  the  deed.  Wallwynn  v.  Coutts  (&)  was 
probably  the  foimdation  of  all  those  decisions  ;  but  the  doctrine 
on  which  they  proceed  has  been  well  established  by  Q-arrard  v. 
Lord  Latiderdale^  (^)  and  is  now  always  adopted  and  acted  on. 
Then  how  does  the  present  case  differ  from  those  to  which  I  have 
thus  referred  ?  In  my  mind  there  is  no  difference  between  them. 
As  a  party  having  a  demand  against  the  owner  of  the  estate,  the 
respondent  could  not  have  a  right  to  call  for  the  interposition  of 
a  Court  of  Equity  to  enforce  the  satisfaction  of  that  demand  out 
of  the  trust  fund.  Under  the  circumstances  of  this  case,  equity 
could  not  allow  the  respondent  to  come  in  and  ask  for  the  exe- 
cution of  the  trusts  of  this  deed.  Lord  Sligo  had  no  equitable 
rights ;  he  had  the  legal  right  against  the  estate.  But  he  was 
only  a  creditor,  and  not  bemg  a  party  to  the  deed,  could  not  ask 
for  the  execution  of  it ;  but  even  if  he  could.  Lord  Lucan  is  not 
placed  in  the  situation  of  Lord  Sligo.  For ,  the  accommodation 
of  the  owner  of  the  estate.  Lord  Lucan  advanced  the  money  by 
which  the  claim  of  Lord  Sligo  was  satisfied :  but  that  alone  will 
not  give  him  the  same  right  as  Lord  Sligo.  But  as  Lord  Sligo 
had  no  such  rights  as  those  now  asserted  by  Lord  Lucan,  it  is 
not  material  to  consider  the  question  of  the  relative  rights  of 
these  parties. 

Then  how  stands  the  case  with  regard  to  this  letter  ?  The 
letter  was  dated  in  the  month  of  February,  before  the  money  had 
been  paid  into  Court,  but  was  in  fact  written  after  that 
payment  had  been  made  ;  and  there  *  was  in  it  an  under-  *  793 
taking  by  the  trustee  that  he  would  give  such  security  for 
the  repayment  as  he  coidd  under  this  trust-deed.  But  that  did 
not  make  the  creditor  a  cestui  que  trust  under  the  deed.  He  was 
by  that  letter  to  have  some  security.  The  only  security  that 
could  have  been  given  was  under  the  deed  to  raise  10,0002.  by 
mortgage  of  the  estate.     That  plan  of  a  mortgage  did  not  go  on. 

It  would  have  deprived  the  family  of  the  benefit  of  the  pro- 


(a)  2  Dr.  &  Wal.  271.  (b)  3  Mer.  707;  3  Sim.  14. 

(c)  3  Sim.  1;  2  Ross.  &  My.  451. 
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ceeding,  and  the  drafts  which  were  drawn  show  that  it  was  not 
to  have  any  such  effect.  The  negotiations  went  on,  and  objec- 
tions were  made  to  several  proposals,  until  an  event  occurred 
which  prevented  the  possibility  of  the  contract  being  carried  into 
effect.  That  was  the  death  of  the  tenant  for  life,  out  of  whose 
estate  the  charge  was  to  be  paid.  The  result  is,  that  the  contract 
for  the  purpose  of  creating  a  charge  upon  that  property  was  (by 
•parties  having  control  over  an  uncertain  fund  depending  on  the 
life  of  another)  extended,  until  the  dropping  of  the  life  prevented 
its  being  carried  into  effect.  But  the  effectuating  such  a  contract 
is  not  either  the  object  of  the  suit  nor  the  purport  of  the  decree. 
It  is  not  necessary  to  decide  here  what  might  have  been  the 
result  of  such  a  suit  had  it  been  commenced.  The  Court  below 
has  granted  relief  on  the  supposition  that  the  creditor  here  was 
a  cestui  que  trust  under  the  deed,  not  only  for  the  purpose  of 
obtaining  the  benefit  of  the  charge,  but  for  the  purpose  of  calling 
for  the  repayment  of  these  sums  of  money,  alleged  to  have  been 
advanced  on  the  understanding  of  all  parties,  including  the  party 
who  now  prefers  this  complaint.  I  cannot  suppose  but  that  this 
decree,  proceeding  on  such  a  view  of  the  case,  was  made  in  con- 
sequence of  not  calling  the  attention  of  the  Court  to  the 
*  794  well  established  doctrine  of  equity,  to  which  I  *  have 
before  referred.  If  your  Lordships  agree  with  me  on  that 
point,  then  I  must  advise  your  Lordships  that  the  decree,  as  now 
framed,  cannot  stand.  The  demand  here  is  made  in  a  shape 
which  is  not  consistent  with  the  principles  established  by  decided 
cases.  On  these  grounds,  therefore,  I  move  that  the  decree  be 
reversed. 

Decree  reversed.    The  bill  to  be  dismissed  with  costs  up  to  the 
decree  on  the  26th  of  May,  1836. 
[678] 


EARL  OP  HARDWICKB  V.   DOUGLAS.  *  795 


*EARL  OP  HARDWIQKE  v.  DOUGLAS.       ♦795 

1837. 

The  Right  Hon.  Charles  Philip,  Earl  of  Hard- 

WICKE 

Sir  Charles  Eurwickb  Douglas Respondent. 


Win  and  Codicils,     Construction,    JResidtie, 

A  testator  by  his  indll  gave  the  residue  of  his  personal  estate  to  his  wife  for 
her  life,  and  after  her  decease  to  Sir  C.  E.  D.  absolutely;  he  subsequently, 
by  a  codicil,  which  did  not  affect  the  gift  of  the  residue,  altered  his  will  in 
some  respects,  and  confirmed  it  in  every  other.  Next  day  he  made  a  sec- 
ond codicil,  by  which  he  gave  some  pecuniary  and  specific  legacies,  and 
concluded  thus :  **  All  the  rest  and  residue  of  my  property,  not  herein 
before  (or  by  my  will  or  any  other  codicil)  disposed  of,  I  give  and  bequeath 
to  my  nephew,  C.  P.  T.  and  to  Sir  C.  E.  D.,  their  executors,  administra- 
tors, and  assigns,  after  the  death  of  my  said  dear  wife,  equally  to  be 
divided  between  them." 

Held  (the  Lord  Chancellor  dissentiente),  that  the  above  clause  of  the  second 
codicil  was  a  revocation  of  the  gift,  by  the  will,  of  the  residue  to  Sir  C.  E. 
D.,  and  that  he  was  accordingly  only  entitled  to  an  equal  share  thereof 
with  C.  P.  Y.i 

June  5,  6,  1837.    July  30.     August  10,  1840. 

The  Right  Honourable  Charles  Philip  Yorke,  second  son  of 
the  Honourable  Charles  Yorke,  and  next  brother  of  Philip,  late 
Earl  of  Hardwicke,  had,  at  the  time  of  making  his  will,  and  at 
the  time  of  his  death,  a  power,  under  a  settlement  executed  in 
May,  1818,  of  charging  Lord  Hardwicke's  property  at  Wimpole, 
in  Cambridgeshire,  by '  will,  with  the  payment  of  the  sum  of 
12,000^.,  to  be  raised  tipon  the  death  and  failure  of  male  issue 
of  the  said  Lord  Hardwicke. 

On  the  19th  of  April,  1827,  Mr.  Yorke,  in  accordance  with 
this  power,  made  a  will  (attested  by  three  witnesses,  and  in  all 
respects  duly  executed  in  manner  required  by  the  settlement  of 


'  But  where  there  is  a  gift  hy  codicil  of  the  residue  of  a  particular  fund, 
and  then  hy  a  subsequent  codicil  a  general  gift  of  residue,  as  the  two  gifts  are 
not  necessarily  inconsistent,  the  latter  will  not  revoke  the  former.  Liglefield 
V.  Coglan,  2  Coll.  247;  and  see  Eyans  v,  Evans,  17  Sim.  108;  1  Jarman  Wills 
(3d  Eng.  ed.)  164  et  seq, 
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1813),  by  which,  after  making  a  provisioD  for  his  wife,  and 

bequeathing  to  her  the  suq^  of  500/.,  to  be  paid  to  her  within 

six  calendar  months  next  after  his  decease,  and  giving 

*  796    *  her  the  use  of  either  his  house  in  Bruton  Street,  London, 

or  at  Bonningtons,  in  Hertfordshire,  together  with  the  fur- 
niture belonging  to  it,  for  her  life,  he  dii*ected  that  the  whole  of  the 
sum  of  12,0002.  should  be  raised,  in  pursuance  of  the  said  power, 
and  paid  to  his  executors,  as  soon  as  conveniently  might  be  after 
the  decease  and  failure  of  male  issue  of  the  said  Lord  Hardwicke ; 
and  that  it  should  be  considered  as  part  of  his  general  personal 
estate.  The  testator  then  bequeathed  the  said  sum  of  12,000L, 
and  also  all  his  leasehold  estates  in  Bruton  Street,  and  at  Bon- 
ningtons, or  elsewhere,  and  all  his  moneys  and  securities  for 
money,  household  goods,  furniture,  plate,  pictures,  books,  goods, 
chattels,  and  other  personal  estate  and  effects  whatsoever  and 
wheresoever,  subject  to  the  bequests  before  made  in  favour  of 
his  wife,  and  also  to  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  and  such  legacies  as  he  might  thereafter 
bequeath,  by  any  codicil  or  codicils  to  his  will,  unto  his  said  wife, 
Harriet  Yorke,  and  his  friends,  C.  W.  Manningham,  Sir  £.  Hyde 
East,  W.  M.  Leake,  and  T.  Atkinson,  and  their  executors,  admin- 
istrators, and  assigns,  upon  trust  that  they,  and  the  survivors  and 
survivor  of  them,  &c.,  should,  as  soon  after  his  decease  as  they, 
she,  or  he  should  think  proper,  sell  and  dispose  of  such  parts  of  his 
said  leasehold  and  residuary  personal  estates  and  effects  respec- 
tively as  should  be  in  their  nature  salable,  and  get  in  and  receive 
such  parts  thereof  as  should  not  be  in  their  nature  salable,  and 
invest  the  moneys  to  arise  from  such  sale  or  sales  in  their,  her,  or 
his  names  or  name,  in  the  public  stocks  or  funds,  or  upon  real  or 
government  securities  in  England  ;  and  should  stand  possessed  of 

the  said  stocks,  funds,  and  securities,  and  also  of  all  such 

*  797    part  of  his  residuary  personal  estate  and  effects  as  ^  should 

consist  of  stocks,  funds,  or  securities  at  his  death,  upon 
trust,  during  the  life  of  his  said  wife,  to  receive  and  pay  to  her,  or 
permit  her  to  retain  for  her  own  use,  all  the  dividends,  interest, 
and  annual  proceeds  of  the  said  several  stocks,  funds,  and  securi- 
ties, trust  moneys  and  premises  respectively,  when  and  as  such 
dividends,  &c.,  should  become  due.  The  will  then  proceeded: 
*^  And  from  and  after  the  decease  of  my  said  wife,  Harriet  Yorke, 
npon  trust,  to  assign,  transfer,  and  pay  all  the  said  stocks,  funds, 
and  securities,  trust  moneys  and  premises,  and  every  of  them, 
and  every  part  thereof  respectively,  unto  my  natural  son,  Charles 
[680] 
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Eurwicke  Douglas  (wishing  him  to  use  the  name  of  Eurwicke 
only),  his  executors,  administrators,  and  assigns,  for  his  and  their 
own  absolute  use  and  benefit,  in  case  he  the  said  Charles  Eur- 
wicke Douglas  shall  be  living  at  my  death,  and  shall  then  have 
attained,  or  shall  afterwards  live  to  attain,  the  age  of  twenty-five 
years,  or  be  married  with  the  previous  consent  of  my  said  wife, 
Harriet  Torke,  during  her  life ;  or  after  her  decease,  with  the 
consent  of  the  said  C.  W.  Manningham,  Sir  E.  Hyde  East,  W. 
M.  Leake,  and  T.  Atkinson,  or  the  survivors  or  survivor  of  them, 
his  executors  or  administrators." 

The  testator  then  proceeded  to  dispose  of  his  residuary  prop- 
erty (in  fevour  of  the  appellant),  in  case  C.  E.  Douglas  (the 
respondent)  should  die  in  the  testator's  lifetime,  or  under  the 
age  of  twenty-five,  without  having  been  married  with  consent ; 
and  he  appointed  Mrs.  Yorke  executrix,  and  the  other  trustees 
executors. 

The  respondent  attained  the  age  of  twenty-five  years  in  1831 ; 
and  in  December,  1832,  he  married  Miss  Des  Yobux,  daughter  of 
Sir  Charles  Des  Yoeux,  baronet,  with  the  testator's  consent  and 
approbation.  The  lady's  fortune  was,  upon  the  marriage, 
settled  by  an  indenture  *  dated  the  22d  of  Dec,  1832;  *798 
by  which  the  testator,  a  party  thereto,  settled  upon  the 
respondent  and  Lady  Douglas,  and  upon  the  issue  of  their  mar- 
riage, the  sum  of  10,000^,  invested  iQ  securities,  which  had  been 
transferred  into  the  names  of  the  trustees  of  the  settlement  for 
that  purpose  ;  and  he,  as  a  further  provision  for  the  respondent, 
covenanted  that  his  executors  should,  upon  the  decease  of  him- 
self and  Mrs.  Yorke,  pay  the  trustees  an  additional  sum  of 
10,000Z.,  or  transfer  to  them  securities  of  that  value,  to  be  held 
on  the  same  trusts  as  those  declared  respecting  the  previous  sum 
of  10,000Z.  It  was  provided,  however,  that  if  the  testator  should 
give  the  respondent  in  his  lifetime,  or  bequeath  to  him  by  will  or 
any  codicil,  any  sums  of  money,  stock,  or  personal  estate,  such 
gift  or  bequest  should  be  applied  in  satisfaction  of  the  covenant 
for  the  payment  of  the  additional  sum  of  10,0002. 

On  the  1st  of  May,  1833,  the  testator  made  a  codicil  to  his  will, 
which  was  likewise  attested  by  three  witnesses.  He  thereby 
(after  reciting  that  part  of  his  will  relating  to  the  charge  of  the 
sum  of  12,000/.)  confirmed  the  charge  upon  the  property  speci- 
fied in  his  will;  and  further  charged  all  his  brother's  estates, 
which  he  had  power  to  charge,  with  the  payment  of  that  sum ; 
but  directed  that  it  should  not  be  raised  during  Mrs.  Yorke 's  life, 
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provided  interest  at  the  rate  of  41.  per  cent  was  punctually  paid. 
He  directed  that  5000/.,  part  of  the  charge  of  12,000/.,  should  be 
paid,  after  the  death  of  Mrs.  Yorke,  to  the  trustees  named  in 
the  respondent's  marriage  settlement,  in  part  satisfaction  of  his 
covenant  for  payment  of  10,000/.,  and  directed  that  the  remain- 
der of  the  10,000/.,  should  be  paid  out  of  his  general  personal 

estate ;  that  2,000/.  other  part  of  the  12,000/.,  should  be 
*799    *paid  to  T.  Atkinson  and  the  respondent,  upon  cert-ain 

trusts ;  and  that  the  remaining  5000/.  should  not  be  raised 
if  any  son  or  grandson  of  the  testator's  late  brother,  Sir  Joseph 
Sydney  Yorke,  should  be  entitled  in  possession  to  the  estates 
charged ;  and  that  they  should  be  altogether,  discharged  from  the 
payment  of  that  portion.  And  he  "  ratified  and  confirmed  his 
said  will  in  every  other  respect  whatsoever.'* 

On  the  following  day  the  testator  made  another  codicil  to  his 
will,  entirely  in  his  own  handwriting,  (a)  and  unattested,  com- 
mencing thus :  "  This  is  a  codicil  of  specific  and  pecuniary  lega- 
cies, to  be  also  added  to  my  will."  By  this  codicil  he  added  the 
appellant's  name  to  the  number  of  his  executors,  and  bequeathed 
to  such  of  them  as  should  act  the  sum  of  20/.  for  mourning.  To 
several  relations  he  gave  pecuniary  legacies,  to  be  paid  to  such  of 
them  as  should  be  living  at  Mrs.  Yorke's  death ;  among  them 
was  a  legacy  of  100/.  to  the  appellant.  The  testator  then,  after 
bequeathing  several  small  annuities  to  different  persons,  and 
several  specific  articles  to  different  friends,  concludes  as  follows : 
"  I  give  all  my  swords  and  other  arms  to  Sir  Charles  Eurwicke 
Douglas,  knight  (the  respondent),  together  with  my  gold  watch, 
chain,  and  seals,  and  the  sum  of  100/.,  to  be  paid  to  him  as  soon 
as  convenient  after  my  decease.  All  the  rest  and  residue  of  my 
property,  not  herein  before  (or  by  my  will  or  any  other  codicil) 
disposed  of,  I  give  and  bequeath  to  my  nephew,  Charles  Philip 
Yorke,  and  to  Sir  Charles  Eurwicke  Douglas,  knight,  their  execu- 
tors, administrators,  and  assigns,  after  the  death  of  my  said  dear 

wife,  equally  to  be  divided  between  them ;  and  I  leave  it 
*  800    at  the  option  of  Sir  Charles  Eurwicke  Douglas  *  to  assume 

or  not  the  name  of  Eurwicke  singly,  or  to  bear  it  as  at 
present,  without  alteration.  —  Signed  by  me,  C.  P.  Yorke,  2d 
May,  1833." 

At  the  time  when  both  the  codicils  were  made,  the  appeUant 
had  become,  by  the  death  of  his  father.  Sir  Joseph  Sidney  Yorke, 

(a)  The  will  and  first  codicil  were  prepared  by  his  solicitors. 
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next  heir  presumptive,  after  the  testator,  to  the  earldom,  and  to 
the  estates  upon  which  the  sum  of  12,0002.  was  charged  ;  and  so 
continued  till  the  death  of  the  testator,  which  took  place  on  the 
13th  of  March,  1884,  without  his  having  altered  or  revoked  his 
will  or  codicils,  except  so  far  as  the  will  was  altered  or  revoked 
by  the  codicils.  Shortly  after  his  death,  his  will  and  codicils 
were  proved  by  the  respondent  and  Mr.  Leake  and  Mr.  Atkin- 
son, with  the  usual  power  to  the  other  executors  likewise  to  prove 
them  when  they  should  think  fit ;  and  the  personal  estate  was 
ascertained  to  be  of  considerable  value. 

The  respondent,  considering  himself  entitled  under  the  will  to 
the  whole  of  the  residuary  personal  estate  in  remainder  expectant 
upon  the  decease  of  Mrs.  Yorke,  applied  to  his  coexecutors  to 
account  for  all  the  testator's  personal  estate  and  property,  not 
specifically  bequeathed.  They  alleged  that,  by  reason  of  some 
difficulties  in  the  construction  of  the  will  and  codicils,  they  were 
unable  to  act  without  the  direction  of  the  Court  of  Chancery, 
especially  as  the  appeUant  claimed,  under  the  last  codicil,  an 
equal  share  with  respondent  in  the  residuary  property. 

On  the  4th  of  July,  1834,  the  respondent  filed  his  bill  in  the 
Court  of  Chancery  against  Messrs.  Leake  and  Atkinson,  Mrs. 
Yorke  and  the  appellant,  praying  that  the  usual  accounts  might 
be  taken,  ^^  and  that  the  clear  residue  of  the  testator's  personal 
estate  and  effects  might  be  ascertained,  and  might  be 
invested  *  and  secured  upon  the  trusts  of  the  said  will ;  *  801 
and  that  the  rights  and  interests  of  the  respondent  and 
of  all  other  parties  in  or  to  the  same  might  be  ascertained  and 
yet  declared." 

The  several  defendants  appeared,  and  put  in  their  answers  to 
the  bill.  The  appellant,  in  his  answer,  insisted  that  he  was  enti- 
tled to  an  equal  share  of  the  testator's  residuary  estate  with  the 
respondent,  on  the  decease  of  Mrs.  Yorke,  under  and  by  virtue  of 
the  second  codicil.  The  appellant,  while  the  cause  was  pending, 
succeeded  to  the  earldom,  by  the  death  of  his  uncle  without  male 
issue. 

The  cause  came  on  to  be  heard  on  the  16th  of  November,  1885, 
before  Sir  C.  C.  Pbpys,  Master  of  the  Rolls  ;  and  his  Honor,  by 
his  decree,  (a)  on  the  19th  of  Nov.,  1835,  declared  that,  accord- 
ing to  the  true  construction  of  the  said  .will  and  codicils,  the 
respondent  was  entitled  to  the  clear  residue  of  the  testator's 

(a)  Reported  nom,  Douglas  v.  Leake,  5  Law  Jour.  25  (s.  s.). 
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personal  estate,  subject  to  the  life-interest  therein  of  Mrs.  Yorke ; 
and  his  Honor  ordered  that  the  bill  should  be  dismissed  as 
against  the  defendant,  the  Earl  of  Hardwicke. 

Against  that  decree  the  Earl  of  Hardwicke  appealed  to  this 
House.  The  appeal  was  argued  on  the  5th  and  6th  of  June, 
1837.  (a) 

Mr.  Pemherton  and  Mr,  Knight^  for  the  appellant.  —  The  only 
question  in  this  appeal  is,  whether  the  benefit  given  by  the  will 
to  the  respondent  exclusively  in  the  testator's  residuary  per- 
sonal estate,  on  the  death  of  Mrs.  Yorke,  is  not  taken  away  by 
the  last  clause  of  the  second  codicil,  and  divided  between 
*  802  *  the  respondent  and  appellant.  It  is  not  of  any  conse- 
quence that  this  codicil  is  not  attested.  The  effect  of  the 
decree  is  to  strike  out  the  whole  of  the  last  clause :  ^^  All  the 
rest  and  residue  of  my  property  not  herein  before  (or  by  my  will 
or  any  other  codicil)  disposed  of,  I  give  and  bequeath  to  my 
nephew,  C.  P.  Yorke,  and  Sir  C.  E.  Douglas,  their  executors, 
&c.,  after  the  decease  of  my  dear  wife,  equally  to  be  divided 
between  them."  The  decree  is  at  variance  with  two  well  estab- 
lished rules  in  the  construction  of  wills  and  codicils :  1st,  that  the 
Court  is  not  to  reject  any,  but,  if  it  can,  to  give  effect  to  all  parts 
of  the  instruments,  so  far  as  they  are  not  inconsistent ;  and  sec- 
ondly, where  a  subsequent  gift  by  codicil  is  inconsistent  with  a 
former  gift  by  will,  that  the  subsequent  gift  shall  prevail.  The 
very  reverse  of  those  rules  has  been  adopted  in  the  construction 
put  by  the  decree  on  these  instruments.  By  the  words,  **  not 
herein  before  (or  by  my  will  or  any  other  codicil)  disposed  of," 
the  testator  merely  meant  to  except  out  of  the  residuary  bequest 
in  the  codicil  the  pecuniary  and  specific  legacies  therein  before 
given ;  and  by  adopting  this  construction,  effect  will  be  given  to 
all  parts  of  the  will  and  codicils^  except  that  part  of  the  will 
which  it  was  the  intention  of  the  testator  to  revoke.  That  such 
was  his  intention  will  more  clearly  appear  by  considering  what 
took  place  in  the  family  between  the  dates  of  the  will  and  codi- 
cils. In  that  interval  the  respondent  was  married  to  a  lady  of 
large  fortune ;  and  the  testator,  by  the  marri^e  settlement,  to 
which  he  was  a  party,  made  a  very  handsome  provision  for  the 
respondent  and  his  family.    Having  done  so,  he  naturally  enough 

(a)  There  were  present  the  Lord  Chancellor,  Lord  Ltndhubst,  and  Lord 
Brougham,  besides  other  peers. 
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reasoned  thus  with  himself :  "  I  have  provided  for  my  son ;  I 
shall  now  provide  for  my  nephew,  who  is  the  presumptive 
•heir  to  the  family  title  and  honours,  which,  the  more  *803 
dignified,  are  the  more  burdensome  also  to  the  wearer." 
He  accordingly,  in  addition  to  the  other  provisions  for  the  nephew 
contained  in  the  codicils,  divided  the  residue  of  the  personal 
estate  between  him  and  the  respondent.  The  words  of  ratifica- 
tion, which  are  often  words  of  course,  have  here  a  peculiar  pro- 
priety in  a  clause,  altering  part  of  the  will,  and  confirming  it  in 
all  other  respects. 

The  case  made  for  the  respondent,  in  oppositon  to  the  natural 
and  recognized  rules  of  construction,  is,  that  the  testator,  when  he 
wrote  the  second  codicil,  forgot  that  he  had  by  his  will  disposed  of 
the  residue  of  his  property.  But  it  was  impossible  he  could  have 
forgotten  the  will ;  he  had  it  before  him  ;  and  it  was  to  meet  the 
residuary  gift  in  it,  and  after  adverting  to  the  circumstances  that 
had  taken  place,  that  he  penned  this  clause  in  the  codicil.  Why 
should  he  be  supposed  to  make  a  codicil  wholly  inoperative? 
This  alteration  of  the  will  was  probably  present  to  his  mind  when 
he  signed  the  first  codicil;  but  then,  intending  to  reserve  for 
another  codicil  the  small  pecuniary  and  specific  gifts,  and  the 
directions  about  his  remains,  which  he  did  not  wish  to  publish  to 
others  while  living,  he  reserved,  for  the  same  reason,  the  intro- 
duction of  this  alteration  of  the  gift  of  the  residue.  He  was 
himself  fully  competent  to  do  this,  and  did  not  require  the  aid  of 
solicitors  or  of  witnesses. 

The  construction  adopted  in  the  decree,  by  extending  the 
exception  in  the  residuary  clause  of  the  codicil  beyond  its  natural 
and  necessary  meaning,  nullifies  the  whole  clause  for  the  sake  of 
giving  effect  to  a  part.  The  testator  had  before,  in  his  will 
and  codicils,  elaborately  described  and  disposed  of  every  species 
of  personal  estate  to  which  he  coidd  possibly  become 
*  entitled ;  the  decree  imputing  to  the  testator  the  inten-  ♦  804 
tion  of  .giving  by  this  clause  in  the  codicil  what  he  had 
not  given  before  by  the  will  or  codicils,  having  given  all  .before, 
makes  him  talk  nonsense  in  the  most  excellent  grammar. 

Mr.  Wiffram  and  Mr,  Solly  Flood,  for  the  respondent.  —  The 
bequest  in  the  will  in  the  respondent's  favour  is  clear  beyond 
dispute ;  it  is  expressly  ratified  and  confirmed  by  the  first  codicil : 
and  not  only  are  there  no  words  in  the  second  codicil  calculated 
to  show  any  animiu  revocandi  on  the  part-  of  the  testator,  but  he 
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appears,  by  the  most  emphatic  language,  to  have  guarded  against 
such  construction  being  put  upon  it.  He  might  have  apprehended 
that  there  were  still  some  articles  of  property  not  disposed  of,  and 
for  the  greater  caution  he  added  this  clause. 

Besides  the  two  rules  of  construction  referred  to  in  the  argument 
for  the  appellant,  there  is  a  third  rule  as  fully  recognized  by  the 
Courts ;  which  is,  that  where  a  gift  is  made  in  a  will  in  clear, 
unequivocal  terms,  it  will  require  words  equally  clear  to  take  it 
away.  It  must  also  be  borne  in  mind  that  tiie  province  of  a 
Court  of  Appeal  is  to  correct  the  errors  of  the  Courts  below,  but 
not  to  reverse  their  decisions  because  some  doubt  may  be  enter- 
tained of  their  correctness.  That  is  the  principle  on  which  the 
Court  of  Chancery  deals  with  appeals  from  the  RoUs  or  Vice- 
Chancellor's  Court. 

It  has  been  argued  that  it  was  in  consequence  of  the  change 
made  on  the  respondent's  marriage  that  the  testator  made  the 
alleged  alteration  in  the  gift  of  the  residue.  But  there  is  no 
appearance  of  any  alteration  in  the  testator's  regard  for  his  son  ; 

the  provisions  made  for  him  by  the  will  are  recognized  in 
*  805    the  deeds  *  and  settlement  subsequently  executed,  and  are 

expressly  confirmed  by  the  first  codicil.  The  effect  of  the 
codicil  is  to  make  the  will  speak  as  from  that  date ;  and  accord- 
ingly down  to  the  2d  of  May,  1834,  there  is  an  unqualified  gift  of 
the  residue  to  the  respondent.  That  residue,  given  to  five  trustees 
for  the  benefit  of  the  testator's  wife  and  of  the  respondent,  cannot 
be  the  same  residue  given  by  the  codicil  between  the  respondent 
and  appellant ;  nor  can  the  latter  be  a  substitution  for  the  former : 
that  would  be  contrary  to  all  the  rules  of  construction.  The 
residue  disposed  of  by  the  codicil  is  the  residue,  "not  before 
disposed  of,"  of  things  ejusdem  generis^  with  the  other  articles 
bequeathed  by  that  codicil.  Those  words  of  qualification  and 
restriction  must  be  explained  away  before  the  appellant  can  make 
out  his  case.  This  was  a  sweeping  clause  added  by  the  testator 
ex  majori  cautela^  to  provide  for  the  disposition  among  those  two 
legatees  of  any  of  his  property,  if  any  might  by  accident  re- 
main undisposed  of;  and  the  decree,  instead  of  revoking  or 
nullifying  any  of  the  testamentary  instruments,  gives  effect  to 
them  all. 

The  testator  had  recoui'se  to  his  solicitors  in  disposing  of  his 

property  generally  by  his  wiU  and  first  codicil ;  but  in  giving  the 

small  pecuniary  legacies  and  specific  gifts  of  particular  articles  to 

friends  and  relations,  he  took  upon  himself  to  distribute  them 

[586] 


EARL  OP  HARDWICKE  V.   DOUGLAB.  *  805 

without  calling  for  any  assistance.  The  words  of  the  second 
codicil  are  not  ambiguous,  or  in  any  way  difiScult  to  be  dealt  with. 
What  the  testator  by  them  gave  to  the  appellant  and  respondent 
jointly  is,  "  all  the  property  which  he  had  not  by  that,  the  second 
codicil,  or  by  his  will,  or  any  other  codicil,  disposed  of."  To  all 
that,  it  is  conceded,  the  appellant  is  entitled  equally  with 
the  respondent ;  but  under  *  the  residuary  gift  in  the  will,  *  806 
which  the  testator  ratifies,  the  respondent  is  entitled  to 
the  whole  residue ;  so  that,  in  fact,  there  is  nothing  left  for  the 
formal  words  of  the  residuary  clause  in  the  second  codicil  to 
operate  upon.  It  is  impossible  to  suppose  that  the  testator,  having 
confirmed  his  will  by  the  first  codicil,  except  as  therein  stated,  on 
the  1st  of  May,  should  on  the  next  day  make  so  very  material  an 
alteration  in  it  as  is  contended  for  by  the  appellant. 

Mr,  Pemberton  replied. — The  first  and  second  codicils  may  be 
said  to  be  contemporaneous.  There  was  no  change  of  intention 
on  the  2d  of  May,  for  the  intention  then  carried  into  effect  was 
entertained  on  the  1st  of  May.  But  what  remained  to  be  done 
on  the  2d  was  so  easy,  and  at  the  same  time  so  proper  to  be  kept 
private,  that  the  testator  chose  to  do  it  alone  and  at  his  leisure. 
There  was,  however,  a  change  of  intention  between  the  times  of 
making  the  will  and  the  codicils.  The  first  codicil  materially 
changed  the  will ;  and  why  should  not  the  second  also  ?  Why 
should  this  eminent  person  put  this  clause  in  the  codicil,  if  he  did 
not  intend  it  to  have  effect  ?  The  alterations  of  the  will  by  both 
codicils  are  consistent  with  the  changes  which  took  place  in  the 
son's  circumstances  by  his  marriage  settlement  after  the  date  of 
the  will.  It  must  be  admitted,  that  if  the  words  "  not  herein 
before,  &c.,  disposed  of"  be  struck  out,  the  clause  would  operate 
on  the  residue.  But  the  introduction  of  these  words  does  not 
make  the  clause  useless.  What  is  ^^  rest  and  residue  "  but  what 
is  not  before  disposed  of  ?  Having  before  in  his  will  given  the 
benefit  of  the  residue  to  his  wife  for  life,  he  does  not  repeat  that 
gift  in  the  codicil,  but  gives  the  residue  after  her  death  to 
his  son  and  nephew.  The  testator,  when  he  *gave  the  *807 
whole  residue  to  his  son,  imposed  a  name  on  him ;  but 
afterwards,  on  taking  half  the  residue  from  him,  he  released  him 
from  that  obligation. 

The  Lord  Chancellor,  after  conferring  with  Lord  Lyndhurst 
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and  Lord  Brougham,  said  their  Lordships  entertained  some  doubts 
on  that  question. 

The  case  was  postponed  for  consideration, 

July  30,  1840. 

Their  Lordships  having  required  further  argument  by  one 
counsel  on  each  side, — 

Mr.  Pemberton^  for  the  appellant.  -»-  The  provisions  in  the  will 
were  not  framed  with  a  view  to  Sir  Charles  Douglas's  attaining 
the  age  of  twenty-five  and  marrying  in  the  testator's  lifetime. 
Had  the  testator  died  before  these  events  happened,  without  alter- 
ing the  will,  Sir  Charles  Douglas  would  not  have  immediately  taken 
an  absolute  interest  in  the  residue,  but  only  contingent  on  his  living 
to  attain  twenty-five,  and  marrying  with  consent ;  and  the  appel- 
lant would  have  a  contingent  interest  on  either  event  not  taking 
place.  But  the  testator  lived  to  see  both  events  accomplished ; 
and  accordingly,  on  the  occasion  of  his  son's  marriage  with  his 
entu'e  approbation,  he  made  for  him  those  provisions  which  were 
to  supersede  the  provisions  made  by  the  will.  Most  of  the  clauses 
in  the  will  become  inapplicable  to  the  respondent's  altered  condi- 
tion. At  the  date  of  the  will,  he  was  a  student  of  St.  John's 
College,  Oxford ;  so  the  testator  describes  him  in  a  deed  executed 
by  him  the  same  year ;  but  he  was  settled  in  life  when  the  codicil 
was  made,  and  to  the  change  of  circumstances  the  testator  adapted 
the  testamentary  disposition  of  his  property. 

*  808  *  Mr.  Wigram^  for  the  respondent.  —  The  only  diflSculty 
in  this  case  is  as  to  the  meaning  of  the  words  ^^  rest  and 
residue  not  herein  before  nor  by  my  will  or  any  other  codicil  dis- 
posed of."  But  the  whole  residue  was  disposed  of  by  the  will. 
The  words  must  be  taken  to  have  the  same  meaning  as  if  the 
testator  said,  "  except  the  residue  which  I  have  disposed  of  by 
my  will."  It  is  asked  why  should  Mr.  Yorke  add  so  useless  a 
clause :  but  it  is  far  better  to  hold  words  to  be  inoperative  or 
useless,  than  to  give  them  a  meaning  which  they  cannot  bear. 

[Lord  Brougham.  —  The  addition  of  the  words  "  equally  to 
be  divided  "  means  something.] 

They  cannot  be  referred  to  the  residue  disposed  of  by  the  will, 
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because  the  whole  of  it  is  given  to  Mrs.  Yorke  for  her  life :  it  is 
therefore  some  other  residue  that  the  testator  intended  to  divide 
equally  between  the  appellant  and  respondent. 

[Lord  Brougham.  —  Can  there  be  such  a  thing  as  a  residue 
excepted  out  of  a  residue  ?  which  is  the  meaning  you  put  on  this 
clause.] 

It  certainly  appears  absurd ;  but  it  is  an  absurdity  of  the  tes- 
tator's creating.  It  may  be  said  that  "  residue  "  is,  like  "  sur- 
plus," a  word  of  flexible  meaning.  In  Page  v.  LeapingwelU  (a) 
Sir  W.  Grant,  M.R.,  said,  "  It  is  no  new  thing  to  put  a  different 
construction  on  the  word  *  surplus '  from  that  which  it  commonly 
bears ; "  and  again,  *'  Why  may  not  I  infer,  from  the  expressions 
in  this  will,  that  the  testator  did  not  mean  what  the  word  ^  over- 
plus '  usually  imports,  viz.,  whatever  shall  turn  out  to  be  the 
overplus ;  but  that  he  was  contemplating  a  certain  overplus,  and 
was  making  his  disposition  accordingly  ?  "  Mr.  Yorke  may  have 
meant  by  the  word  "residue"  any  sort  of  property  that  he 
might  acquire  after  making  the  codicil,  and  which  would  in  hiis 
own  opinion  remain  imdisposed  of. 

*  Mr.  Pemberton^  in  reply.  —  It  is  admitted  that  the  two  *  809 
codicils  are  to  be  taken  as  contemporaneous  expressions  of 
intention :  it  is  also  admitted  that  the  testator,  at  the  time  he 
"WTote  the  second  codicil  and  introduced  this  second  residuary 
clause,  had  before  him  both  the  wUl  and  the  original  residuary 
clause :  and  lastly,  it  is  admitted  that  the  effect  of  the  construc- 
tion which  is  put  on  this  clause  in  the  codicil  by  the  judgment  of 
the  Court  below  will  be  to  make  this  clause  inoperative ;  not 
inoperative  becaxise  he  left  no  residue,  but  necessarily  inoperative 
at  the  very  time  that  the  residuary  clause  was  written.  Now  is 
it  possible  to  believe  that,  with  the  knowledge  of  all  that  he  had 
before  done,  the  testator  then  intended  only  to  do  what  he  knew 
would  be  inoperative ;  and  if  not,  is  it  not  clear  that  he  meant 
to  alter  the  former  residuary  clause  ? 

August  10. 

Lord  Brougham.  —  My  Lords,  the  question  in  this  appeal 
arises  upon  the  construction  of  the  will  and  codicils  of  the  late 
Mr.  Yorke,  brother  of  the  half-blood  of  the  late  Earl  of  Hard- 

(a)  18  Yes.  466. 
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wicke,  uncle  of  the  whole  blood  of  the  present  earl,  the  appellant, 
and  putative  father  of  the  respondent ;  and  it  turns  mainly  upon 
the  concluding  paragraph  or  clause  of  the  second  codicU.  The 
case  appears  to  stand  thus :  There  are  legacies  in  the  will,  and 
there  is  a  gift  of  the  residue :  there  are  legacies  in  the  codicil ; 
and  then  there  is  the  clause  in  question :  ^^  And  all  the  rest  and 
residue  of  my  property  not  herein  before  (or  by  my  will  or  any 
other  codicil)  disposed  of,  I  give  and  bequeath  to  my  nephew, 
Charles  Philip  Yorke,  and  to  Sir  Charles  Eurwicke  Douglas, 
knight,  their  executors,  administrators  and  assigns,  after  the 
death  of  my  said  dear  wife,  equally  to  be  divided  between  them, 
and  I  leave  it  at  the  option  of  Sir  Charles  Eurwicke  Doug- 

*  810    las  to  assume  or  *  not  the  name  of  Eurwicke  singly,  or  to 

bear  it  as  at  present  without  alteration." 
It  is  certain  that  the  testator  had  the  will  before  him  when  the 
second  codicil  wiEts  made ;  when  he  wrote  it,  which  he  did  him- 
self. It  is  more  particularly  clear  that  when  he  added  the  clause 
in  question,  he  had  before  him  the  gift  of  the  residue  in  the  will ; 
for  he  makes  an  alteration  in  one  portion  of  the  residuary  clause 
in  the  will,  viz.,  a  direction  respecting  the  name  to  be  borne  by 
the  respondent.  Then  take  the  terms  of  the  clause,  ^^  all  the 
rest  and  residue  of  my  property."  Thus  far  all  is  plain.  The 
question  is,  whether  these  residuary  words  are  altered  by  what 
follows  :  "  not  herein  before  disposed  of."  This,  too,  would  still 
raise  no  doubt,  because'  by  "  herein  before  "  he  means  "  in  the 
second  codicil ;  "  as  seems  plain  from  the  words  which  come  im- 
mediately after,  "  or  by  my  will  or  any  other  codicil."  But  it 
makes  no  difference  if  the  two  codicils  are  taken  as  one ;  and 
then  "  herein  before  "  means  both  of  the  codicils  together,  and 
has  no  reference  to  the  will.  Now,  neither  in  the  one  codicil 
nor  in  the  other  is  there  any  thing  like  a  residuary  gift  before 
the  clause  in  question :  therefore  there  can  no  doubt  be  raised  as 
to  the  sense  of  the  words,  "  all  the  rest  and  residue  of  my  prop- 
erty," by  the  qualification  "  not  herein  before  disposed  of; "  and 
consequently  up  to  this  point  all  is  plain  enough.  But  he  adds, 
"  or  by  my  will ;  "  and  the  question  is  whether  these  words  do 
not  qualify  the  preceding  ones,  or  except  from  the  gift  the  residue 
given  by  the  will :  if  they  do,  they  wholly  annul  the  words  and 
destroy  the  gift.  .  The  testator  had  the  residuary  gift  in  the  will 
before  him :  therefore,  to  support  this  construction,  it  must  be 
contended  that,  being  aware  of  having  given  the  residue 

*  811    in  the  will,  he  says  in  the  *  codicil,  '^  all  the  residue  other 
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than  the  residue  already  given,'*  or  *^all  the  residue  over  the 
residue  already  given ; "  which  is  not  a  sensible  construction. 
If  we  read  it,  *^  all  the  residue  other  than  or  over  the  legacies 
given,"  it  is  only  tautology,  but  a  very  usual  tautology.     If  we 
take  the  clause  as  a  gift  with  an  exception,  *^  all  the  residue  of 
my  property  except  what  I  have  given  in  my  wiU,"  we  must  read 
the  exception  so  as  not  to  destroy  the  gift ;  or  suppose  it  is  not  a 
gift  with  an  exception,  but  only  a  qualification  in  a  description 
of  the  thing  given ;  still  it  is  more  reasonable  and  more  according 
to  all  just  rules  of  construction  to  give  such  a  sense  to  the  quali- 
fication as  shall  not  make  the  whole  a  nullity.    The  one  con- 
struction makes  the  testator  give  ^'  all  the  residue  of  his  property 
over  the  particular  legacies  given  in  the  will  and  codicils ; " 
which  is  a  sensible  construction,  and  leaves  something  for  the 
words  to  act  upon.     The  other  construction  makes  him  give  all 
the  residue  over  the  legacies  and  over  all  the  residue  ;  that  is, 
all  that  remains  after  the  legacies  and  after  what  remains  over 
these  legacies ;  which  is  not  a  sensible  construction,  and  leaves 
nothing  whatever.     And  it  is  material  to  observe  that  this  is  not 
a  mere  mistake  of  the  testator,  or  an  eventual  defeat  of  his 
intention :  it  is  not  that  he  may  have  supposed  he  was  giving 
something  by  the  words  when  he  had  nothing  to  give  ;  but  the 
construction  assumes  him  to  have  intended  this  absurdity,  for  he 
had  the  former  residuary  clause  before  him ;  and  therefore,  if  he 
meant  by  the  reference  to  the  will  a  reference  to  that  clause,  so 
as  to  qualify  by  such  reference  the  residuary  gift  now  made,  he 
must  have  known  that  he  was  making  an  exception  or  qualifica- 
tion which  left  nothing  to  give,  and  must  have  been  aware  of  the 
absurd  construction.     It  seems  very  difficult  to  suppose 
*  that  he  would  frame  a  clause  of  this  kind.     The  clause    *  812 
is  framed  with  sufficient  care,  and  indicates  that  he  was 
aware  of  giving  something  material  by  it.     He  gives  the  thing, 
whatever  it  is,  with  reference  to  the  time  of  its  vesting  in  pos- 
session, namely,  after  the  death  of  his  wife,  to  whom  he  had 
before  given  it  for  her  life  ;  and  he  gives  it  to  the  parties,  '^  their 
executors,  administrators,  and  .assigns,  to   be   equally  divided 
between  them."    It  seems  a  less  strained  construction  to  take 
the  words  in  the  parenthesis  as  they  have  now  been  taken,  than 
in  the  sense  put  upon  'them  in  the  Court  below ;  and  it  seems  a 
less  violence  to  the  instrument  to  hold,  that  the  testator,  having 
before  him  the  residuary  gift  in  the  will,  altered  it  in  the  manner 
supposed,  than  to  hold  that  he  made  a  gift  to  the  parties,  in  equal 
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moieties,  of  what  amounted  to  nothing,  and  could  not  possibly 
amount  to  any  thing.  The  alteration  which  the  construction 
now  put  upon  the  clause  supposes,  is  in  the  persons  who  are  to 
take  an  interest  in  the  residue  expectant  upon  the  determination 
of  the  life-interest  given  to  the  wife.  By  the  will,  the  residue, 
after  the  wife's  life-interest,  had  been  given  to  one  of  the  parties: 
the  codicil  gives  it  to  both  equally. 

I  abstain  from  entering  into  any  of  the  other  aiguments  con- 
nected with  the  case,  and  from  one  or  two  observations  which 
might  be  made  in  support  of  the  view  now  taken,  for  this 
reason :  the  substance  of  what  has  been  now  stated  was  reduced 
into  writing  and  agreed  to  by  Loi*d  Lyndhurst  and  myself;  and 
we  both  deemed  that  it  led  to  the  conclusion  at  which,  after  con- 
siderable doubt,  we  have  arrived.  It  was  the  conclusion  to  which 
we  were  inclined  on  the  first  hearing.  The  doubts  occurred  after- 
wards, but  we  now  consider  them  to  be  removed.  In  these 
*  818  circumstances,  *  as  Lord  Ltndhubst  is  absent,  I  prefer  only 
stating  the  argument  which  he  has  seen,  and  in  which  he 
concurs.  Although  there  has  been  no  difiPerence  of  opinion  be- 
tween us  upon  any  of  the  other  less  important  matters,  yet  these 
not  having  been  reduced  into  writing  and  considered  by  us  in 
that  shape,  I  have  thought  it  better  to  omit  them.  The  conse- 
quence is,  that  in  concurrence  with  my  noble  and  learned  fiiend, 
who  is  unavoidably  prevented  from  attending  to-day,  I  shall  now 
move  your  Lordships  to  reverse  the  decree  below,  and  to  make 
a  declaration  different  from  that  which  was  made  below  as  to  the 
true  meaning  of  the  will  and  codicil,  by  substituting  for  that  a 
declaration,  that  the  true  meaning  of  the  codicil  is,  that  the 
appellant  and  the  respondent  should  take  the  residue  equally 
divided ;  and  to  reverse  that  part  of  the  decree  which  dismisses 
the  appellant  from  the  suit.  The  accounts  must  of  course  go 
on ;  in  fact,  that  part  of  the  decree  is  not  appealed  from ;  the 
only  part  appealed  from  is  the  declaration. 

The  Lord  Chancellor.  —  My  Lord  Lyndhurst  and  my  noble 
and  learned  friend  having  come  to  a  conclusion  upon  these  testa- 
mentary papers  in  favour  of  the  appellant,  as  the  opinion  which 
I  have  formed  differs  from  that  at  which  they  have  arrived  in 
their  superior  judgment,  I  think  it  right,  as  it  involves  a  question 
of  principles,  to  state  to  your  Lordships  the  ground  on  which  I 
originally  formed  an  opinion  in  favour  of  the  respondent,  and  on 
which  I  still  consider  that  that  is  the  sound  construction  of  these 
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testamentary  papers.     I  think  it  is  much  more  probable  that  the 
conclusion  to  which  my  noble  and  learned  friends  have  come  is 
consistent  with  what  the  testator  intended.     I  think  the 
great  probability  is,  that  having  *  given  by  his  will  the    *  814 
residue  to  Sir  Charles  Douglas,  what  he  intended  to  do 
by  his  codicil  was,  instead  of  giving  the  whole  residue  to  him, 
to  divide  it  between  him  and  another  object  of  his  bounty.     The 
difl&culty  is,  how  far  we  are  justified  in  coming  to  a  conclusion 
which  shall  give  effect  to  that  probable  intention ;  and  I  must 
say  I  find  no  words  in  this  codicil  which  can  lead  to  such  a  con- 
clusion.    It  is  more  from  the  situation  of  the  parties  and  the 
probability  of  the  case  that  I  infer  that  that  probably  was  the 
intention  of  the  testator,  than  from  any  thing  I  find  in  the  testa- 
mentary papers ;  but  if  the  words  do  not  bear  it,  it  is  contrary 
to  all  rule  to  speculate  upon  the  intention;  for  the  ground  of 
conclusion  ought  not  to  be  found  in  any  thing  but  the  expres- 
sions which  are  used. 

Now,  what  actually  is  the  state  of  the  testamentary  disposi- 
tion ?  The  testator  gives  the  residue  by  the  will  to  trustees,  in 
trust,  to  pay  the  income  to  his  wife  for  her  life,  and  after  her 
death  to  transfer  the  residue  to  Sir  Charles  Douglas;  in  the 
event  of  Sir  Charles  Douglas  dying  under  a  certain  age,  to  go 
over ;  that,  however,  is  immaterial,  because  he  attained  that  age. 
Then  by  his  codicil  he  gives  various  descriptions  of  property  to 
different  persons,  —  money  legacies  to  some,  and  specific  articles 
to  others ;  and  then  comes  this  clause :  ^^  All  the  rest  and  residue 
of  my  property  not  herein  before  (or  by  my  will  or  any  other 
codicil)  disposed  of,  I  give  and  bequeath  to  my  nephew,  Charles 
Philip  Yorke,  and  Sir  Charles  Eurwicke  Douglas,  knight,  their 
executors,  administrators,  and  assigns,  after  the  death  of  my  said 
dear  wife,  equally  to  be  divided  between  them."  In  construing 
these  words,  the  obvious  course  is  to  look  back  to  the  will  to  see 
what  property  there  is  not  by  that  or  any  other  codicil 
given,  because  to  that  subject-matter  ♦the  testator  has  by  ♦  815 
this  codicil  confined  himself.  Now,  if  you  look  back,  you 
will  find  there  is  no  property  that  is  not  included  in  the  will ; 
because  there  is  a  clause  in  the  will  which  carries  with  it  all  the 
property.  The  result  is  undoubtedly,  therefore,  that  if  the  con- 
struction to  be  naturally  put  upon  this  residuary  clause  in  the 
codicil  be  adopted,  there  are  two  residuary  clauses,  —  not  a  very 
uncommon  thing  to  be  found  in  a  will :  it  frequently  happens 
that  there  is  found  such  a  residuary  clause,  and  that  for  greater 
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caution,  and  to  avoid  the  possibility  of  not  having  included  some 
things,  you  find  words  which,  though  altogether  of  a  general 
residuary  kind,  are  not  intended  to  apply  to  an  antecedent  gift. 
Then  there  is  no  ambiguity  in  these  words ;  they  become  useless 
if  the  residuary  clause  in  the  will  is  to  take  effect ;  they  fail,  not 
from  any  ambiguity  in  the  expressions  used,  but  because  the  sub- 
ject-matter is  disposed  of  by  the  residuary  clause  in  the  will. 

It -is  not,  according  to  my  impression  of  the  rule  upon  which 
the  Courts  have  acted,  consistent  with  the  principles  of  construc- 
tion to  set  aside  the  effect  of  clear  and  unambiguous  words  be- 
cause there  is  reason  to  suppose  that  they  do  not  produce  the 
effect  which  the  testator  intended  they  should  produce.  If  there 
be  any  ambiguity,  then  of  course  it  is  the  duty  of  all  Courts  to 
put  that  construction  upon  the  words  which  seems  best  to  carry 
the  intention  into  effect ;  but  if  there  be  no  ambiguity,  however 
unfortunate  it  may  be  that  the  intention  of  the  testator  shall  fail, 
there  is  no  right  in  any  Court  of  justice  to  say  those  words  shall 
not  have  their  plain  and  unambiguous  meaning.  Taking  this 
clause  by  itself,  there  can  be  no  difficulty  in  coming  to  a  conclu- 
sion, because  what  the  testator  gives  is  not  given  by  any  codicQ 

or  will. 
*  816       *  But  there  is  considerable  difficulty  in  supposing  the 

testator  to  have  intended  revoking  the  former  gift,  be- 
cause the  residue  by  the  will  was  given  to  trustees  upon  trust ; 
and  what  he  might  have  intended  to  do,  and,  I  think,  very  prob- 
ably did  intend  to  do,  was  to  say,  "That  interest  which  Sir 
Charles  Douglas  would  have  taken  under  the  will,  I  intend  to 
give  equally  between  him  and  Mr.  Charles  Philip  Torke : "  that 
would  be  the  object  which  the  testator  must  be  presumed  to  have 
had,  if  the  construction  which  my  noble  and  learned  friends  put 
upon  this  clause,  in  order  to  carry  out  the  supposed  intention,  is 
to  prevail.  Certainly,  the  words  employed  do  not,  in  my  opinion, 
indicate  any  such  intention.  If  one  were  to  take  the  trouble  of 
seeing  how  he  would  have  expressed  that  intention  which  is 
now  contended  for,  and  what  would  be  the  way  of  carrying  it 
into  effect,  meaning  to  revoke  what  he  had  given  to  any  individ- 
ual, and  then  intended  for  that  individual  and  another,  he  would 
naturally  have  revoked  that  disposition,  and  have  given  all  the 
rest  and  residue  of  his  property,  which  rest  and  residue  had  been 
given  to  trustees,  the  ultimate  trust  being  in  favour  of  Sir  Charles 
Douglas,  to  the  trustees,  for  the  benefit  of  those  he  then  meant 
to  favour.  Under  these  circumstances,  I  certainly  have  not  been 
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able  to  see  that  the  expressions  used  are  so  flexible  and  so  capable 
of  being  adapted  to  the  intention  supposed  to  be  entertained  by 
the  testator,  as  to  justify  the  construction  which  my  noble  and 
learned  friends  have  thought  themselves  at  liberty  to  adopt ;  but 
which,  if  adopted,  would  very  likely  carry  his  intentions  into 
effect. 

(It  was  ordered,  that  the  decree  be  reversed;  and  it  . 
was  declared,  that  the  appellant  was  entitled  to  an  *  equal  *  817 
share  of  the  testator's  residuary  personal  estate  with  the 
respondent,  on  the  decease  of  Mrs.  Yorke,  under  and  by  virtue 
of  the  second  codicil  of  the  testator.  And  it  was  further  ordered, 
that,  with  this  declaration,  the  cause  be  remitted  to  the  Court 
below.) 


COUNTESS  OF  DALHOUSIE    v.  M'DOUALL. 

1840. 

The  Right  Hon.  Christian  Brown,  Countess  of  \ 
Dalhousie,  and  the  Right  Hon.   James  An-  >  Appellants. 
DREW,  Earl  of  Dalhousie,  her  son     .     .     .     .  ) 

James  M'Douall,  Esq.,  of  Logan,  (a)      .     .     .    BespondenL 

Domicile,     Legitimation,     Marriage. 

A  Scotch  marriage  can  legitimate  the  previouBly  bom  children  of  the  married 
persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real  estate  in  Scotland.^ 

The  child  of  a  Scotchman,  though  bom  in  England,  becomes  legitimate  for 
all  civil  purposes  in  Scotland,  by  the  subsequent  marriage  of  the  parents  in 
England,  if  the  domicile  of  the  father  was  and  continued  throughout  to  be 

(a)  This  and  the  following  case  of  Munro  v.  Munro  were  argued  about  the 
same  time.  Judgment  was  pronounced  in  both  on  the  same  day,  and  the 
noble  and  learned  Lords  who  spoke  in  moving  the  judgment  united  the  two 
cases  in  their  observations.  The  arguments  in  each  case  are  given  separately; 
but  as  each  noble  and  learned  Lord  made  but  one  speech  relating  to  both 
cases,  the  judgment  in  both  will  be  printed  entire  at  the  end  of  the  second 
case.    Seej>cw<,  p.  894. 

^  In  Massachusetts,  if  the  parents  of  illegitimate  children  intermarry,  and 
the  father  acknowledges  them  as  his,  the  children  are,  by  St.  1853,  c.  253 
(Gen.  Sts.  c.  91,  §  4),  made  legitimate  to  all  intents  and  purposes,  and  there- 
upon take  the  settlement  of  the  father.    Monson  p.  Palmer,  8  Allen,  551. 
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Scotch.  Neither  the  place  of  the  marriage  nor  the  place  of  the  birtii  of 
the  child  will,  under  such  circumstances,  affect  the  status  of  the  child.* 
In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a  principle  of 
law  that  the  domicile  of  origin  must  prevail  until  the  party  has  not  only 
acquired  another,  but  has  manifested  and  carried  into  execution  an  inten- 
tion of  abandoning  his  former  domicile  and  acquiring  another  as  his  sole 
domicile.' 

'  See  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  441,  456;  Douglas  r.  Douglas,  L. 
R.  12  Eq.  617. 

*  See  Moorhouse  v.  Lord,  10  H.  L.  Cas.  272;  In  re  Capdevielle,  2  H.  &  C. 
985;  Aikman  v,  Aikman,  8  Macq.  Scotch  App.  877;  Attorney-General  v. 
Countess  de  Wahlstatt,  3  H.  &  C.  374;  White  r.  Brown,  1  Wallace  Jr.,  217; 
Littlefield  r.  Brooks,  50  Maine,  475;  Still  v.  Woodville,  36  Miss.  646;  Jenni- 
son  V.  Hapgood,  10  Pick.  98;  Douglas  v,  Douglas,  L.  R.  12  £q.  617;  Haldane 
V,  Eckford,  L.  R.  8  £q.  631,  Gilman  v.  Oilman,  52  Maine,  165,  176;  Kirk- 
land  V.  Whately,  4  Allen,  464;  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  307; 
North  Yarmouth  v.  West  Gardiner,  58  Maine,  207;  Smith  v,  Croom,  7  Flor- 
ida, 81.  **  A  man  retains  his  domicile  of  origin  until  he  changes  it  for  another; 
and  so  each  successive  domicile  continues  until  changed  by  acquiring  another. 
And  it  is  equally  obvious,  that  the  acquisition  of  a  new  domicile  does  at  the 
same  instant  terminate  the  old  one."  Opinion  of  the  Judges  of  the  Supreme 
Court  of  Massachusetts,  in  Supp.  to  5  Met.  p.  589;  Abington  v.  North  Bridge- 
water,  23  Pick.  177;  1  Jarman  Wills  (4th  Am.  ed.)  9,  note  (2),  and  cases 
cited;  2  Kent  (11th  ed.)  430,  note  (/)  and  cases  cited.  In  Brunei  v,  Brunei, 
L.  R.  12  £q.  301,  Bacon  V.  C,  said:  **  To  effect  a  change  of  domicile  it  is 
not  necessary  to  obtain  letters  of  naturalization.  A  permanent  residence  by  a 
foreigner  in  this  country  with  no  intention  of  ever  returning  to  his  native 
country,  will  be  sufficient  to  create  a  domicile  in  this  country."  **I  adopt 
what  was  said  by  Lord  Westburt  in  Udny  v,  Udny,  L.  R.  1  H.  L.  Sc.  441 : 

*  It  is  true  that  residence  originally  temporary,  or  intended  for  a  limited 
period,  may  afterwards  become  general  and  unlimited,  and  in  such  a  case,  so 
soon  as  the  change  of  purpose,  or  animus  manendi,  can  be  inferred,  the  fact  of 
domicile  is  established.'  "  See  In  re  Capdevielle,  2  H.  &  C.  985;  Hodgson  p. 
Beauchesne,  12  Moore  P.  C.  285;  Bell  v,  Kennedy,  L.  R.  1  H.  L.  Sc.  307; 
Aitchison  r.  Dixon,  L.  R.  10  £q.  589,  595,  596;  Camoe  r.  Freetown,  9  Gray, 
357;  Wilbraham  o.  Ludlow,  99  Mass.  587;  Putnam  t;.  Johnson,  10  Mass.  488; 
White  V.  White,  3  Head  (Tenn.),  404.  It  was  said  by  Colt  J.,  in  Hallet 
V.  Bassett,  100  Mass.  170,  171,  that  *^  change  of  domicile  does  not  depend  so 
much  upon  the  intention  to  remain  in  the  new  place  for  a  definite  or  indefinite 
period,  as  upon  its  being  without  an  intention  to  return.  An  intention  to 
return,  however,  at  a  remote  or  indefinite  period,  to  the  former  place  of  actual 
residence,  will  not  control,  if  the  other  facts  which  constitute  domicile  all  give 
the  new  residence  the  character  of  a  permanent  home  or  place  of  abode;  the 
intention  and  actual  fact  of  residence  must  concur,  when  such  residence  is  not 
in  its  nature  temporary."  See  Whitney  v,  Sherbom,  12  Allen,  111,  113,  114; 
Langdon  v.  Dowd,  6  Allen,  423;  Sleeper  v.  Paige,  15  Gray,  349;  Mead  v. 
Boxborough,  11  Cush.  362,  364;  Holmes  v.  Greene,  7  Gray,  299;  Concord  r. 
Rumney,  45  N.  H.  423;  Whicker  v,  Hume,  7  H.  L.  Cas.  123;  Hoskins  o. 
Matthews,  8  De  G.,  M.  &  G.  (Am.  ed.)  13;  Crafford  r.  Wilson,  4  Barb.  504 
Barton  v.  Irasburgh,  33  Vt.  59;  State  v.  Groome,  10  Iowa,  308;  Smith  r. 
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In  order  to  acquire  a  domicile  there  must  be  actual  residence  in  the  place 
chosen,  which  must  be  the  principal  and  permanent  residence  of  the  party.^ 

By  marriage  the  domicile  of  the  husband  becomes  that  of  the  wife.' 

In  1796,  a  Scotch  gentleman  of  fortune  came  with  his  regiment  into 

England,  bringing  with  him  a  young  Scotchwoman  then  in  *  a  state  *818 
of  pregnancy.  Her  child  was  bom  in  England,  and  he  gave  the 
usual  bond  to  indemnify  the  parish  agamst  the  chargeability  of  the  infant. 
The  young  woman  continued  to  reside  with  him  and  had  other  children  by 
him,  and  in  each  instance  a  similar  bond  was  given.  His  regiment  was 
disbanded,  and  he  was  then  returned  to  Parliament  as  member  for  a  Scotch 
county.  He  took  a  house,  for  the  purposes  of  the  children's  education,  in 
Penrith,  in  Cumberland^  and,  when  not  in  London  attending  his  parlia- 
mentary duties,  was  frequently  staying  at  Penrith.  In  1808  he  executed  a 
marriage  contract,  in  which  he  was  described  as  **  of  Logan  "  (Scotland), 
of  the  one  part ;  and  she  was  described  as  **  M.  R."  (her  maiden  name), 
'*  residing  at  Penrith,  Cumberland,  South  Britain,  of  the  other  part." 
No  other  ceremony  of  marriage  took  place,  but  he  shortly  afterwards 
carried  her  to  Scotland,  and  introduced  her  and  the  children  as  his  wife 
and  children. 

Held,  that  he  had  not  lost  his  Scotch  domicile;  that  his  marriage  was  a  Scotch 
marriage,  and  that  his  children  were  consequently  entitled  to  succeed  as 
heirs  to  Scotch  estate. 


Croom,  7  Florida,  81;  Harvard  College  i?.  Grore,  5  Pick.  370;  Attomey-Gren- 
eral  v.  Fitzgerald,  25  L.  J.  Ch.  743;  Crockenden  v.  Fuller,  5  Jur.  (n.  s.), 
1222;  Drevon  v,  Drevon,  10  Jur.  (n.  s.),  717;  Wayne  i?.  Greene,  21  Maine, 
357.  A  distinction  is  to  be  observed  between  those  cases,  in  which  the  ques- 
tion relates  to  a  change  of  national  domicile,  and  those  in  which  it  relates  to 
a  change  of  domicile  from  one  town  to  another  within  the  same  state,  or  from 
one  state  to  another  under  the  same  general  nationality.  See  Whicker  v, 
Hume,  7  H.  L.  Cas.  159;  Moorhouse  v.  Lord,  10  H.  L.  Cas.  272,  286,  287; 
Hegeman  v.  Fox,  31  Barb.  481;  Foster  J.,  in  Wilbraham  v,  Ludlow,  99 
Mass.  587,  592. 

*  In  order  to  create  a  legal  domicile,  there  must  be  a  concurrence  of  the 
fact  of  actual  residence  in  a  place,  with  the  intent  to  continue  that  residence 
permanently  or  indefinitely.  Whitney  v,  Sherbom,  12  Allen,  111;  Holmes  v, 
Greene,  7  Gray,  299,  301;  Harvard  College  v.  Gore,  5  Pick.  370;  Monson  v. 
Palmer,  8  Allen,  552;  State  v,  Hallett,  8  Ala.  159;  Glover  v.  Glover,  18  Ala. 
367;  Home  v.  Home,  9  Ired.  99;  Otis  v.  Boston,  12  Cush.  50,  51;  2  Kent 
(11th  ed.)  430,  note  (/);  Story  Confl.  Laws,  §§  44,  47;  1  Jarman  Wills  (4th 
Am.  ed.)  9,  note  (2),  and  cases  cited;  Wayne  v.  Greene,  21  Maine,  357;  Jen- 
nison  o.  Hapgood,  10  Pick.  77;  Gilman  v.  Gilman,  52  Maine,  173,  174. 

•  See  Warrender  v,  Warrender,  2  CI.  &  Fin.  488;  Greene  v,  Greene,  11 
Pick.  410;  Ross  v.  Ross,  103  Mass.  575;  Fansler  r.  Fansler,  103  Mass.  577,. 
note;  Davis  v,  Davis,  30  111.  180;  Smith  v.  Morehead,  6  Jones  Eq.  360;  Wil- 
liams 17.  Saunders,  5  Cold.  60;  Burnham  v,  Rangeley,  1  Wood.  &  M.  7;  San- 
derson V.  Ralston,  20  La.  An.  313;  McAfee  v,  Kentucky  University,  7  Bush 
(Ky.),  135;  Jenness  v.  Jenness,  24  Ind.  355;  Colbum  v.  Holland,  14  Rich. 
(S.  Car.)  Eq.,  176;  Pennsylvania  v.  Ravenel,  21  How.  (U.  S.),  103;  Story. 
Confl.  Laws,  §§  46, 136;  2  Kent,  430,  note  (/). 
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March  2,  8,  6,  9, 10, 12.    Aogiut  10. 

The  late  Colonel  M'Douall,  of  Logan,  was,  in  1795,  employed 
to  raise  a  regiment  of  fencible  cavalrj.  It  was  embodied  at 
Dumfries,  and  he  marched  with  it  into  England  on  9th  April, 
1796.  At  that  time  Colonel  M'Douall  was  a  domiciled  Scots- 
man. 

Some  time  in  the  course  of  the  year  1795,  Mary  Russell  went 
to  reside  with  Colonel  M'Douall,  at  Dumfries  and  elsewhere  in 
Scotland,  and  she  became  pregnant.  She  continued  to  reside 
with  him,  and  accompanied  him  into  England,  when  he  went 
there  with  the  regiment  in  April,  1796.  She  was  a  Scotch- 
woman, and  till  then  never  had  been  out  of  Scotland.  She 
was  at  this  time  visibly  with  child,  so  that  the  overseers  of  the 
poor  of  Carlisle  obliged  Colonel  M'Douall  to  grant  a  bond,  dated 
28th  April,  1796,  that  her  child  should  not  become  a  burden  on 
the  parish.  In  that  bond  she  was  described  as  ^'  Mary  Russell, 
single  woman." 

James  M'Douall,  the  pursuer,  was  bom  at  Chester,  on  19th 
October,  1796,  and,  of  coui*se,  the  period  of  his  conception 
*  819  took  place  when  both  his  parents  were  in  *  Scotland. 
Other  children  were  bora,  and  in  every  instance  Colonel 
M'Douall  gave  the  ordinary  bond  to  indemnify  the  parish  against 
liability.  In  each  of  these  bonds  the  mother  was  described  as 
*'  Mary  Russell,  single  woman."  The  regiment  was  afterwards 
disbanded,  and  Colonel  M'Douall  was  then  returned  to  Parlia- 
ment for  the  county  of  Wigton,  and  frequently  resided  in  Lon- 
don in  discharge  of  his  parliamentary  duties.  But  Mary  RusseU 
and  her  children  lived  at  Penrith,  in  Cumberland,  where  he  had 
taken  a  house  for  them,  and  where  he  constantly  visited  them. 

Colonel  M'Douall  and  Mary  Russell  executed,  at  Penrith,  in 
Cumberland,  on  the  9th  March,  1808,  a  marriage  contract  in  the 
Scotch  form,  by  which  they  accepted  each  other  as  lawful  spouses, 
and  by  which  he  settled  upon  her,  if  she  should  survive  him,  an 
annuity  of  400Z.,  payable  from  his  entailed  estates.  In  this  con- 
tract he  was  described  as  "  of  Logan,"  in  Scotland,  and  she  was 
called  ^^Mary  Russell,  residing  at  Penrith,  in  the  county  of 
Cumberland,  South  Britain."  Immediately  after  this.  Colonel 
M'Douall  returned  with  Mary  Russell  as  his  wife  to  Scotland, 
and  sasine  was  taken  on  this  contract,  on  12th  April,  in  favour  of 
"  Mrs.  Mary  Russell,  now  spouse  of  Lieutenant-Colonel  Andrew 
M'Douall,  of  Logan ; "  and  they  continued  to  live  as  man  and 
wife  constantly  in  Scotland,  and  were  so  known  and  recognized 
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firom  that  period  forward.  The  marriage  was  thus  constituted 
by  declaration  and  open  cohabitation  alone  in  Scotland,  and  no 
ceremony  of  marriage  took  place  either  in  England  or  in  Scot- 
land. 

Colonel  M'Douall  was  heir  of  entail  to  certain  lands  in  Wig- 
tonshire,  to  which,  in  default  of  lawful  heirs  to  the  colonel, 
the  present  appellants  would  *  succeed.     The  colonel  and    *  820 
the  present  respondent,  in  1832,  brought  a  consistorial  suit 
for  declarator  of  the  legitimacy  of  the  present  respondent.     The 
conclusion  of  the  summons  was,  ^^  And  it  ought  and  should  be 
found  and  declared,  by  decree  and  sentence  of  the  Lords  of  our 
Council  and  Session,  that  the  said  James  M'Douall,  pursuer,  is 
the  eldest  lawful  son  of  the  said  Andrew  M'Douall,  and,  as 
such,  is  entitled  to  all  the  rights  and  privUeges  of  a  child  bom  in 
lawful  wedlock,  and  particularly,  that  he  is  entitled  to  succeed  to 
his  said  father  iu  his  said  heritable  estate  :  and  the  said  defenders 
ought  and  should  be  prohibited  and  discharged  from  interfering 
with  the  rights  of  the  said  James  M'DouaU,  as  eldest  lawful  son 
of  the  said  Andrew  M'Douall."     The  suit  was  continued  by  the 
present  respondent  after  his  father's  death.     The  Judges  of  the 
first  division  of  the  Court  of  Session  ordered  the  opinions  of 
the  other  Judges  to  be  taken.     The  consulted  Judges  agreed 
that  the  marriage,  being  that  of  a  domiciled   Scotchman,  had 
legitimated  the  respondent ;  and  Lords  Gillies,  Mackenzie,  and 
CoREHOUSE  concurred  with  them.    The  Lord  President  dissented, 
on  the  ground  that  the  domicile  of  the  putative  father  could  not 
affect  the  case,  and  that  the  mother  had  lost  her  domicile  of  ori- 
gin and  acquired  an  English  domicile  ;  so  that  the  children,  who 
must,  as  illegitimate  children,  follow  the  mother's  domicile,  were 
subject  to  the  law  of  England,  and  by  that  law  were   indelibly 
impressed  with  the  status  of  bastardy  at  birth.     The  following 
interlocutor  was  pronounced  by  the  Judges  of  the  first  division, 
in  accordance  with  the  opinions  of  the  majority:  '^The  Lords 
having  resumed  consideration  of  these  conjoined  processes,  and 
advised  the  same,  with  the  opinions  of  the  consulted  Judges, 
find  it  proved  and  established  that  the  pursuer,  James 
M'Douall,  is  the  legitimate  *  son  of  the  said  late  Andrew    *  821 
M'Douall,  of  Logan :  therefore  find,  decern,  and  declare 
in  terms  of  the  conclusions  of  the  original  and  supplementary 
summons  of  declarator,  in  so  far  as  respects  the  question  of 
the  said  James  M'Douall's  legitimacy.     Quoad  ultra^  remit  the 
cause  to  the  Lord   Ordinarv,  to  proceed  farther   as  shall   be 
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just  iu  respect  to  the  other  conclusions  of  the  said  conjoined 
actions. 

(Signed)  "  C.  Hope,  L  P.  D:' 

This  interlocutor  was  the  subject  of  the  present  appeal. 

Sir  F.  Pollock^  for  the  appellants.  —  The  first  question  is, 
whether  a  child  bom  in  England,  under  the  circumstances  of 
this  case,  is  rendered  legitimate,  according  to  the  law  of  Scot- 
land, by  a  subsequent  marriage,  so  as  to  be  capable  of  taking 
under  an  entail  as  the  heir  of  the  person  last  seised.  It  is  clear 
that  the  respondent  was  at  his  birth  illegitimate  ;  and  tha^  status 
being  fixed  on  him  at  his  birth  by  the  law  of  the  country  where 
he  was  bom,  cannot  afterwards  be  removed  by  the  subsequent 
marriage  of  his  mother  with  his  putative  father.  The  law  of 
England  must  govern  the  present  case,  ^he  respondent,  being 
born  in  England,  was,  by  the  law  of  England,  an  English  subject. 
He  became  possessed  by  birth  of  all  the  rights  which  that  law 
confers,  and  incurred  all  the  consequences  which  followed  from 
them.  If  the  birth  had  occurred  before  the  xmion  of  the  two 
Crowns,  he  would  have  been  an  English  subject,  and  might  have 
been  pimished  as  a  traitor  had  he  taken  up  arms  for  the  Scottish 
monarch.  The  law  of  domicile,  which  is  not  a  head  of  law  recog- 
nized by  any  English  statute  or  English  writer,  would  not 
*  822  have  affected  his  condition.  By  the  English  law  *  be  bore 
the  character  of  a  bastard  ;  he  was  "  not  only  begotten  but 
bom  out  of  lawful  matrimony."  (a)  By  the  same  law  he  was  a 
natural-born  subject  of  the  kingdom.  (J)  He  could  no  more 
change  the  character  of  bastard,  thus  impressed  upon  him,  than 
he  could  have  changed  his  allegiance.  He  was  a  natural-bom 
subject  of  England,  being  bom  within  the  realm  of  England ; 
and  that  rule  arising  from  the  place  has  but  one  exception,  which 
is  that  of  the  children  of  ambassadors.  Had  he  been  born  in 
Calais,  he  would  for  the  same  reason  have  been  an  alien.  This 
is  a  principle  of  public  law.  But  what  did  all  parties  consider 
his  condition  in  private?  How  was  he  treated  by  Colonel 
M'Douall?  As  a  bastard.  The  repeated  bonds  given  by 
Colonel  M'Douall  to  the  parish  officers  show  that  the  colond 
always  treated  the  children  of  Mary  Russell  as  bastards.  It  is 
said  that  that  was  done  to  conceal  the  marriage ;  but  the  same 

(a)  1  Bl.  Com,  454.  (b)  1  Bl.  Com.  866. 
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mode  of  speaking  of  Mary  Russell  as  an  unmarried  woman  con- 
tinued throughout,  even  in  the  matrimonial  contract  which  was 
executed  in  1808,  and  where  she  is  described  as  ^^  Mary  Russell, 
residing  at  Penrith,  in  Cumberland,  South  Britain."  The  char- 
acter of  bastard  once  acquired  by  the  respondent  under  the  law 
of  England  cannot  be  aftierwards  changed.  If  domicile  could 
have  any  thing  to  do  with  the  matter,  it  is  clear  that  the  domi- 
cile of  the  mother  of  an  illegitimate  child  is  the  only  domicile 
that  the  English  law  could  recognize.  The  law  here  recognizes 
no  relationship  between  the  putative  father  and  the  illegitimate 
child,  except  for  one  single  purpose,  which  does  not  affect  this 
case.  Then  what  was  the  domicile  of  the  mother  ?  Mary 
Russell,  at  *  the  time  of  the  respondent's  birth,  held  the  *  823 
situation  of  the  colonel's  servant.  The  domicile  of  the 
master  is  not  conferred  upon  the  servant,  except  perhaps  in 
the  suigle  case  of  an  embassador's  servants.  If  the  question  of 
domicile  is  to  be  introduced  here,  then  it  is  plain  that  a  person's 
living  at  a  particular  place  is  primd  facie  proof  of  his  being  domi- 
ciled there.  Annandale  Peerage  Case,  (a)  The  probability  aris- 
ing from  that  circumstance  may  be  rebutted  by  evidence,  but 
only  in  that  way.  Try  this  case  by  that  rule.  Where  was  the 
domicile  of  the  mother?  In  Chester  or  in  Penrith.  Where 
even  (if  that  could  be  at  all  important)  was  the  domicile  of  the 
supposed  father  at  the  time  of  the  birth?  In  Chester.  But 
his  domicile  cannot  affect  the  question.  The  domicile 'which 
must  govern  the  case,  if  domicile  is  to  be  resorted  to,  is  that  of 
the  mother :  it  was  that  which  fixed  on  the  child  an  English 
character,  and  gave  it  all  its  rights,  and  imposed  on  it  all  its  dis- 
abilities. If  so,  then  the  character  thus  fixed  on  the  child  by  the 
law  of  England  cannot  be  altered  by  the  law  of  any  other  coun- 
try whatever.  Story  on  the  Conflict  of  Laws.  (6)  That  author 
adopts  (c)  the  doctrine  of  Boullenois,  who  says,  (d)  "  L'homme 
est  partout  de  I'^tat,  soit  universel,  soit  particulier,  dont  sa  per- 
sonne  est  affect^e  par  la  loi  de  son  domicil."  ^^  Habilis  vel  iuhab- 
ilis  in  loco  domicilii,  est  habilis  vel  inhabilis  in  omni  loco."  The 
character  being  fixed  at  the  birth,  by  the  law  of  the  place  of  the 
birth,  the  place  of  the  subsequent  marriage  of  the  parents  is  not 
important.     The  Strath/mare  Case  (e)  shows  that  a  marriage  does 

(a)  P.  161.  (6)  C.  4,  §  106. 

(c)  C.  4,  §  51. 

(d)  Princ.  Gen.  10,  IS,  pp.  4,  6;  and  Quest.  Mixt.  Disc.  Frel.  p.  20,  pr.  11. 

(e)  4  Wils.  &  S.  App.  89,  n.  5. 
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not  legitimate  children  previously  bom  in  England,  so  as 
•  824    to  give  them  rights  as  *  legitimate  children  in  any  part  of 

the  United  Kingdom.  That  was  a  case  in  which  the  ques- 
tion was  as  to  the  heirship  of  a  title.  The  heirship  to  land  is 
governed  by  rules  no  less  strict.  Story,  giving  the  result  of  the 
opinions  of  Boullenois  and  several  other  writers,  says,  (a)  "  Per- 
sonal capacity  or  incapacity,  attached  to  a  party  by  the  law  of  his 
domicile,  is  deemed  to  exist  everywhere.  Thus  a  minor  or  other 
person  deemed  incapable  of  transacting  business  mii  juris  in  the 
place  of  his  domicile,  will  be  deemed  incapable  everywhere.'* 
And  a  very  strong  illustration  is  added  by  Story,  drawn  from  the 
laws  of  the  United  States.  This  is  so  according  to  the  public 
law  of  aU  nations.  The  principle  that  the  place  of  birth  must 
govern  the  condition  of  the  child  was  fully  recognized,  and  indeed 
distinctly  asserted  by  Lord  Brougham  in  Doe  ^  Birtwhistle  v. 
Vardill;  (V)  and  his  Lordship  then  goes  on  to  declare  that  the 
status  thus  ascertained  in  the  place  of  the  birth,  belongs  to  the 
child  all  over  the  civilized  world.  Then  comes  the  case  of  Rom 
V.  jBom,  (c)  in  which  a  Scotchman  by  birth  settled  here,  and  had 
connection  with  a  woman,  by  whom  he  had  a  son ;  and  he  subse- 
quently went  to  Scotland,  with  the  child  and  the  mother,  and 
after  a  residence  of  fifteen  days,  he  married  her  and  then  returned 
to  England.  In  that  case  it  was  found  by  this  House,  reversing 
the  judgment  of  the  Court  of  Session,  that  the  child  was  not 
entitied  to  the  benefit  of  legitimation  by  the  subsequent  marriage 
of  its  parents.  There  is  not  one  case  in  which  a  person  bom  in 
England,  and  having  at  the  time  of  his  birth  the  character  of 
illegitimacy  stamped  upon  him,  has  been  permitted  to  become 

legitimate  by  the  subsequent  marriage  of  his  parents. 
*825    *0n  all  these  grounds,  therefore,  the  judgment  of  the 

Court  below  must  be  held  to  be  erroneous,  and  must  be 
reversed. 

Mr,  K.  Bru^Cy  on  the  same  side.  —  It  is  impossible  to  see  how 
the  domicile  of  Colonel  M'Douall  can  in  any  way  influence  the 
decision  of  this  case.  It  may  be  true  that  the  mere  circumstance 
of  a  man  being  out  of  his  own  country  does  not  change  his  domi« 
cile.  But  here  in  this  case  there  was  much  more  than  that :  the 
colonel  was  resident  in  England  for  some  years,  and  at  that  time 
he  could  only  have  a  domicile  of  residence  and  not  a  domicile  of 

(a)  C.  4,  §  65.  (5)  Ante,  Vol.  II.  p.  594. 

(c)  4  Wils.  &  S.  289. 
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estate,  for  he  was  not  then  the  owner  of  Logan ;  he  had  no  house 
in  Scotland,  his  lares  were  not  set  up  there,  for  his  father  still 
lived,  and  Logan  was  in  his  father's  possession.  The  long  resi- 
dence even  of  a  military  man,  in  a  particular  country,  gives  him 
a  domicile  there.  That  is  in  effect  the  opinion  of  Pothier ;  (a) 
and  Lord  Thurlow,  in  Bruce  v.  Bruce^  (6)  expressly  stated  that 
"  a  person's  being  at  a  place  is  primd  facie  evidence  of  his  being 
domiciled  there ; "  an  inference  which  might  be  rebutted  by 
proof,  but  must  otherwise  be  taken  as  settled.  Thus,  he  said,  a 
person  remaining  in  a  foreign  country  after  his  necessary  business 
there  was  at  an  end,  afforded  primd  facie  evidence  of  domicile ; 
which  was  not  affected  by  a  mere  intention  to  return,  but  would 
become  the  settled  domicile  of  the  party  if  he  should  die  before 
changing  it.  The  same  rule  was  adopted  by  Sir  John-  Nicholl, 
in  Stanley  v.  BemeSy  (e?)  in  the  case  of  the  will  of  an  Englishman 
made  in  Portugal  according  to  the  English  and  npt  the  Portu- 
guese form.  The  delegates  there  held  that  the  long 
*  residence  of  the  testator  showed  that  he  must  be  taken  *  826 
to  have  been  domiciled  in  Portugal,  and  therefore  that 
the  will  was  not  available,  as  it  was  not  made  according  to  the 
Portuguese  form.  So  that  if  even  the  domicile  of  the  putative 
father  could  affect  this  case,  it  would  leave  the  right  of  the 
respondent  in  no  better  situation  than  at  present.  But  the  dom- 
icile of  the  mother  must  govern  the  case  ;  and  if  it  should  be  said 
that  she  is  a  minor,  the  answer  is,  that  the  civil  law  and  the  law 
of  Scotland  recognize  the  right  of  a  minor  to  a  choice  of  domicile. 
Q-raham  v.  JErBkine^  (d)  Robertson  on  Personal  Succession,  (e) 
citing  Patterson  v.  Wallace  as  the  authority;  and  Marshal  v. 
M'^Douall.  (jg)  Mary  Russell  had  therefore  an  English  domicile 
at  the  time  of  the  birth  of  her  children.  If  so,  the  status  of  the 
children  is  undoubted.  The  condition  of  the  mother  at  the  time 
of  the  birth  governs  the  condition  of  the  child.  (K)  Thus  if  she 
had  been  a  slave  at  the  time  of  the  conception,  but  had  become 
free  before  the  time  of  the  birth,  the  child  would  have  been  free. 
But  the  converse  would  not  hold,  that  being  excepted  from  the 
rule  in  favour  of  freedom.     Ulpian  is(t)   to  the   same  effect. 

(a)  Appendix,  b.  50,  art.  11,  law  1,  *<  De  Domicilio  Militis." 

(6)  2  Bos.  &  Pul.  230  n. 

(c)  3  Hagg.  £cc.  Rep.  436. 

Id)  Hales,  860.  («)  P.  202. 

(g)  Lord  Kilkerran,  348.  \h)  Dig.  Pand.  b.  50,  tit.  1,  law  3  aod  4. 

(0   Tit.  5,  §  8. 
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That  shows  that  the  supposed  conception  of  the  respondent  in 
Scotland  will  not  afiFect  the  case,  the  place  of  birth  being  that  to 
which  the  law  alone  looks,  (a)  Suppose  this  child  had  been 
born  out  of  the  English  dominions,  he  would  not  have  been 
entitled  to  inherit  land  here  even  though  he  could  be  proved  to 
have  been  conceived  here.     Had  he  been  legitimate,  his  birth 

here  would  have  secured  him  that  right  of  inheritance. 
*  827    *  If  so,  it  equally  fixes  on  him  the  status  of  illegitimacy. 

The  marriage,  if  any,  took  place  in  England.  The  law  of 
England  must,  therefore,  govern  the  status  of  the  child.  Sup- 
pose a  man  and  woman  crossed  the  Tweed  for  the  purpose  of 
marrying,  but  without  any  intention  of  staying  in  Scotland,  and 
they  did  not  stay  there,  but  after  a  short  visit  returned  to  Eng- 
land ;  the  children  bom  here  would  be  English,  though  the  mar- 
riage was  a  Scotch  marriage,  and  though  even  circumstances 
might  show  jiiat  the  conception  of  the  first  child  occurred  in 
Scotland.  Sogg  v.  Lashley^  (6)  Ro%e  v.  Robb^  (c)  and  Contyn 
or  Ihi  Quemai^i  Case^  (d)  all  show  that  the  place  of  the  birth  is 
most  material  in  fixing  the  status  of  the  child.  In  the  case  of 
Shedden  v.  Patrick^  (c)  the  status  of  illegitimacy  having  been 
impressed  on  the  child  at  birth  by  the  law  of  an  American  state, 
in  which,  as  in  England,  a  subsequent  marriage  would  not  legiti- 
mate the  children,  the  status  thus  impressed  was  held  to  be  irre- 
movable, and  the  children  were  not  allowed  to  succeed  to  a 
Scotch  estate.  Warrender  v.  Warrender  (^g')  is  an  express  author- 
ity of  the  highest  kind  to  show,  that  though  the  wife  may  be 
an  Englishwoman,  yet  if  the  domicile  of  the  husband  is  clearly 
Scotch,  and  if  the  contract  of  marriage  has  reference  only  to 
Scotland,  and  is  to  be  fulfilled  there,  the  Scotch  Courts,  though 
such  marriage  was  in  form  solemnized  in  England,  may  inquire 

into  a  charge  of  adultery  with  a  view  to  dissolve  the  mar- 
*828   riage.    But  it  shows  no  more.     It  does  *not  affect  this 

case.  In  Merlin  (A)  is  an  ancient  case  where  a  child  was 
begotten  in  adultery,  but  was  bom  after  the  marriage  of  its 

(a)  Dig.  Pand.  b.  1,  tit.  5,  law  7,  and  b.  25,  tit.  4,  law  1,  §  1,  and  b.  35, 
tit.  2,  law  9. 

(b)  6  Bro.  P.  C.  577;  Rob.  on  Personal  Succession,  418. 

(c)  4  Wils.  &  S.  289. 

(d)  Guessiere  Journal  des  Principals  Audiences  du  Parlement,  torn.  2,  b. 
7,  c.  7;  Burge  Com.  Col.  &  For.  Law,  106. 

(«)  Fac.  Coll.  1  July,  1803,  Morr.  app.  **  Foreign,"  6. 
(g)  Ante,  Vol.  II.  p.  488. 
(h)  Repertoire,  vol.  17,  p.  10. 
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parents,  and  the  question  was  raised  whether  it  was  legitimate 
or  not.  The  parliament  of  Paris  held  that  it  was  legitimate,  on 
the  ground  that  the  time  of  the  birth  must  fix  its  condition. 
That  rule  has  been  adopted  by  all  the  tribunals  of  the  civilized 
world,  and  it  is  decisive  of  this  case.  It  settles  the  fact  that  this 
respondent  is  an  Englishman,  and  therefore  in  him  the  status  of 
illegitimacy  received  at  his  birth  is  indelible.  To  adopt  a  dif- 
ferent rule  would  be  to  decide  that  any  child  born  under  what- 
ever circumstances,  out  of  Scotland,  can  be  legitimated  by  a 
subsequent  marriage  in  Scotland.  This  House,  which  has  been 
for  years  struggling  to  keep  within  the  narrowest  limits  the  mis- 
chievous principle  of  legitimation  by  subsequent  marriage,  will 
not  adopt  a  different  course,  and  give  it  the  very  alarming  exten- 
sion now  demanded. 

The  Attorney- Q-eneral^  for  the  respondent.  —  This  case  comes 
before  the  House  with  the  opinion  of  nine  of  the  consulted  Judges 
in  favour  of  the  respondent.  It  is  not  intended  to  rely  on  any 
marriage  before  1808,  though  there  is  reason  to  believe  that  suf- 
ficient could  be  proved  to  show  a  marriage  valid,  according  to  the 
laws  of  Scotland,  contracted  before  that  time.  The  judgment  of 
the  Court  below  proceeded  on  the  validity  and  the  effect  of  the 
marriage  of  1808,  and  that  is  sufficient  to  support  the  present 
daim  of  legitimacy.  It  is  not  denied  by  the  appellants  that  a 
valid  Scotch  marriage  then  contracted  between  parties  on  whom 
the  Scotch  law  properly  attached,  would  have  conferred 
legitimacy  *  on  the  respondent.  The  whole  therefore  de-  *  829 
pends  on  the  question  of  the  law  which  is  to  govern  the 
case  ;  or,  as  it  is  called,  on  the  presumed  indelibility  of  the  status 
acquired  at  the  time  of  the  birth.  But  though  a  bastard  here, 
the  respondent  might  become  legitimate  in  Scotland.  The  gen- 
eral rule  of  law  is  in  favour  of  legitimacy :  the  English  law  offers 
an  exception.  The  appellants  have,  therefore,  to  show  that  the 
exception  necessarily  attaches  on  this  case :  there  is  no  ground 
for  saying  that  it  does.  The  Scotch  law  admits  of  an  exception 
where  the  parties  could  not  have  contracted  marriage  at  the 
time  of  the  birth :  that  ground  of  exception  does  not  exist  here. 
The  respondent  relies  on  the  following  facts  in  favour  of  his 
claim :  First,  his  father  was  born  and  domiciled  in  Scotland,  and 
was  to  all  intents  and  purposes  a  person  subject  to  the  Scotch 
law.  Secondly,  the  mother  was  likewise  subject  to  the  law  of 
Scotland.     Thirdly,  as  a  consequence  of  the  two  former  propo- 
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sitions,  the  respondent  himself  was  at  the  time  of  his  birth 
domiciled  in  Scotland.  Fourthly,  the  marriage  in  1808  was  a 
Scotch  marriage,  and  had  all  the  effect  of  one :  and  fifthly,  that 
the  respondent  was  in  utero  before  the  mother  left  Scotland. 
As  to  the  first  point,  it  is  clear  that  the  father  originally  pos- 
sessed a  Scotch  domicile,  and  there  is  no  ground  for  saying  that 
he  lost  it.  He  was  heir  to  an  entailed  estate  there,  and  he  had 
taken  a  house  which  was  kept  up  there  while  he  continued  in 
this  country.  After  a  military  service  of  two  or  three  years  in 
this  countiy,  he  returned  to  his  establishment  in  Scotland,  and 
was  then  returned  one  of  the  members  for  the  county  of  Wigton, 
and  he  continued  to  serve  in  Parliament  till  after  the  marriage. 
His  domicile  could  not  be  lost  by  his  military  service  in 

*  830   this  *  country,  for  domicile  can  only  be  changed  animo  et 

facto.  For  tiie  same  reason  it  could  not  be  lost  by  his  par- 
liamentary services.  Warrender  v.  Warrender.  (a)  The  house 
he  afterwards  took  at  Penrith  was  for  the.  accomimodation  of  his 
children,  and  of  course  he  sometimes  resided  there,. but  during  all 
this  time  his  home  was  in  Scotland.  There  he  was  domiciled  in 
virtue  of  his  property;  there  he  had  his  household  gods,  and 
there  was  the  centre  of  his  affairs.  All  these  circumstances  show 
a  Scotch  domicile,  and  a  subjection  to  Scotch  and  not  to  English 
law.  The  cases  of  Bruce  v.  Bruce^  (6)  Ommaney  v.  DougUu^  (c) 
and  Lord  Stowell's  decision  in  the  case  of  the  Harmony  (d),  do 
not  affect  the  present,  for  in  each  of  them  there  were  acts  which 
showed  the  suspension,  not  the  destruction,  of  one  domicile,  and 
the  creation  of  another.  Similar  reasoning  will  apply  to  the  case 
of  the  mother.  Her  original  domicile  was  undoubtedly  Scotch, 
and  she  did  nothing  to  lose  it  and  acquire  another.  A  servant 
who  follows  a  master  for  a  particular  service  does  not  thereby 
lose  his  domicile  of  origin.  She  was  in  itinere  ;  and  by  the  effect 
of  various  English  cases,  where  a  person  dies  in  itinere^  his  goods 
are  not  to  be  administered  according  to  the  law  of  the  place  where 
the  death  happened,  but  according  to  that  of  the  place  of  the  de- 
ceased's domicile.  Had  Mary  Russell  died  in  October,  1796,  her 
property  would  undoubtedly  have  been  administered  according  to 
the  law  of  Scotland.  That  shows  that  the  child  she  then  bore  must 
be  subject  to  the  same  law.  Her  afterwards  living  at  Peniith  be- 
ing a  matter  of  mere  convenience,  was  not  a  forfeiture  of  her  origi- 
nal domicile.     Then  it  follows  clearly  that  the  third  proposition 

(a)  Ante,  Vol.  II.  p.  488.  (h)  6  Bro.  P.  C.  666. 

(c)  6  Bro.  P.  C.  550  n.  ((Q  2  Bob.  Adm.  Bep.  822. 
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*  is  established ;  namely,  that  the  respondent  at  the  mo-  *  831 
ment  of  his  birth  was  domiciled  in  Scotland.  It  may  be 
admitted  that  the  domicile  of  the  putative  father  cannot  be  com- 
municated at  the  birth  to  the  illegitimate  child,  but  it  may  be 
communicated  by  the  subsequent  marriage  of  the  parents,  and  at 
aU  events  the  domicile  of  the  mother  is  so  communicated ;  so  that, 
if  she  still  retained  her  Scotch  character  and  domicile,  it  was  at 
once  acquired  by  her  child.  BelFs  Principles,  (a)  The  appel- 
lants themselves  admit  this  principle.  In  their  case  (i)  is  this 
sentence,  put  forward  as  an  argument  by  their  counsel :  ^^  Her 
children,  being  illegitimate,  follow  her  domicile."  If  so,  then  it 
is  clear  that  her  domicile  being  Scotch,  theirs  was  Scotch  also,  and 
in  all  respects  they  were  subject  to  the  operation  of  the  Scotch 
law.  The  condition  therefore  impressed  on  the  children  by  the 
foreign  law  to  which  it  is  thus  admitted  they  were  subject,  is  a 
condition  which  the  English  law  will  recognize.  Hex  v.  Bramp- 
ton, (c)  The  Waldegrave  Peerage  Case,  (d)  This  brings  the 
case  to  the  fourth  position ;  namely,  that  this  marriage  was  a 
Scotch  marriage,  and  had  effect  as  such.  It  was  so  because  both 
the  parties  were  Scotch,  and  had  a  Scotch  domicile.  A  marriage 
may  be  considered  a  Scotch  marriage,  though  the  form  of  celebra- 
tion takes  place  in  England.  Warrender  v.  Warrender.  («)  In 
this  case,  as  in  that,  the  intention  of  the  parties  had  reference  to 
a  domicile  in  Scotland.  Story,  in  his  book  on  the  Conflict  of 
Laws,  (jr)  puts  the  question  '^what  is  to  be  deemed  the  true 
matrimonial  domicile  ?  "  and  answers  it  by  showing,  in  the 
several  succeeding  sections,  that  it  is  the  *  place  where  *832 
the  parties  intend  to  fix  their  residence,  and  not  that  in 
which,  while  in  transitu^  the  marriage  happened  to  be  celebrated ; 
and  he  quotes  all  the  most  distinguished  jurists  in  support  of  his 
opinion.  (A)  That  entirely  distinguishes  the  present  case  from 
Strathmore  v.  Bowes^  where  there  could  be  no  doubt  that  the 
marriage  was  an  English  marriage :  now  it  is  not  pretended  that 
any  but  a  Scotch  marriage  would  have  the  effect  of  legitimating 
the  children.  The  fifth  position  is  one  of  fact,  about  which  there 
can  be  no  doubt.  From  that  fact  it  follows  that  if  the  marriage 
in  1808  is,  as  it  must  be  by  the  law  of  Scotland,  referred  back  to 
the  time  of  the  conception,  it  must  be  treated  as  having  occurred 

(a)  P.  797.  (b)  p.  23. 

(c)  10  East,  2S2.  (d)  Ante,  Vol.  IV.  p.  649. 

(0  Ante,  Vol.  H.  p.  48S.  (g)  C.  6,  §  191. 

W  0.  6,  §§  192  to  199  ind. 
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before  the  mother  left  her  native  countiy.  A  Scotch  marriage 
will  render  legitimate  all  the  children,  wherever  they  were  bom, 
and  the  respondent  must,  on  this  view  of  the  case,  be  declared  to 
be  legitimate.  No  distinction  can  be  taken  on  account  of  the 
place  of  birth  of  any  of  the  children,  for  if  any  could  be  taken 
the  most  absurd  consequences  would  follow.  Could  any  such 
distinction  be  taken,  then  if  one  child  was  bom  in  Scotland, 
another  in  England,  and  a  third  in  France,  the  first  and  third 
would  be  legitimate  and  the  second  a  bastard, — a  piece  of  absurd- 
ity that  could  never  be  seriously  contended  for.  The  place  of 
birth,  therefore,  can  have  no  effect  in  determining  the  legitimacy. 
The  question  of  allegiance  cannot  determine  that  of  legitimacy ; 
the  two  things  depend  on  distinct  grounds.  It  is  admitted  that  if 
a  French  ship  was  driven  into  Dover  harbour,  and  while  there  a 
woman  on  board  was  delivered  of  a  child,  that  child,  though  the 

vessel  sailed  from  Dover  within  an  hour  afterwards,  would 
*  833    be  an  English  subject ;  he  might  sit  in  Parliament,  *  be  a 

member  of  the  Privy  Council,  and  hold  real  property.  But 
that  has  nothing  to  do  with  the  legitimacy,  which  is  a  mere  per- 
sonal status,  quite  independent  of  state  or  political  considerations, 
while  on  them  alone  is  the  law  of  allegiance  founded.  Besides, 
this  law  of  allegiance,  operating  in  the  way  now  described,  is 
peculiar  to  this  country,  and  it  depends,  too,  altogether  on  the 
place  of  birth,  which  legitimacy  does  not.  It  is  said  that  illegiti- 
macy once  fixed  on  a  person  in  England,  is  indelible.  The 
expression  is  too  general ;  it  may  be  indelible  in  England,  but  it 
cannot  be  shown  that  a  person  illegitimate  in  this  country  is 
incapable  of  being  rendered  legitimate  all  over  the  world.  So  far 
is  that  from  being  the  case,  that  Boullenois  and  Merlin  show  that 
English  bastards  may  be  rendered  legitimate  in  France.  Boul- 
lenois says,  (a)  "  If  after  the  birth  of  a  child  bom  in  England  of 
English  father  and  mother,  the  father  and  mother  were  to  be 
naturalized  in  France  with  their  child,  and  they  were  afterwards 
to  contract  marriage,  that  child  would  be  considered  as  rendered 
legitimate  by  such  subsequent  marriage ; "  and  in  another  place 
he  says,  ^^  I  should  consider  it  would  be  the  same  if  the  marriage 
had  been  contracted  in  England,  provided  that  the  father  and 
mother  were  naturalized  in  France  with  their  child."  In  taking 
the  opinion  of  M.  Merlin  on  the  case  of  Jtose  v.  Hoss^  this  ques- 
tion was  put,  ^^  What  in  France  is  the  status  of  a  natural  child 

(a)  Tom.  1,  tit.  1,  c.  2,  obs.  4. 
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born  in  England  of  an  Englishman  and  Englishwoman,  who  have 
married  in  their  own  country  after  his  birth  ?  "  and  "  what  would 
be  the  status  of  that  child  if  he  was  born  not  in  England  but  in 
France  ?  "  The  answer  was,  "  The  law  which  refuses  to  a 
subsequent  marriage  *  the  effect  of  legitimating  natural  *  834 
children,  is  to  be  considered  a  personal  law.  Thus,  it  is 
true,  is  regulated  the  personal  status  of  the  individual,  and  the 
laws  follow  the  individual  whose  status  they  regulate  ;  and  it  is 
on  this  principle  that  the  civil  code  declares  that  the  law  of  the 
status  follows  a  Frenchman  residing  in  any  foreign  country.  So  it 
is  impossible  to  consider  in  France  a  man  to  be  legitimate,  when 
his  parents  have  been  married  in  England  after  his  birth ;  and  it 
is  that  which  decided  Boullenois  to  give  a  similar  answer  to  a 
similar  question."  He  added,  "it  would  signify  a  great  deal 
that  the  father  and  mother  were  married  in  England."  The  fol- 
lowing question  was  then  put :  "  What  in  France  is  the  status  of 
a  natural  child  of  a  Frenchman  and  a  Frenchwoman  who  are 
married  in  England  after  its  birth?"  and  then  the  same  question 
with  this  difference,  "  who  are  married  in  France  after  the  birth 
in  England  ?  "  the  latter  being,  in  fact,  the  same  question  as  that 
raised  in  the  present  case.  The  answer  was,  "  the  second  ques- 
tion ought  to  be  resolved  on  the  same  principles,  respectively 
applied  in  the  inverse  sense.  The  child  would  be  rendered  legiti- 
mate in  France."  On  the  authority  of  these  answers,  it  is  clear 
that  had  the  parents  of  the  respondent  been  French  instead  of 
Scotch,  the  respondent  would,  under  the  circumstances  which 
occurred  in  this  case,  have  been  legitimated  by  the  marriage. 
What,  then,  is  to  make  the  difference  ?  It  is  not  true  that  the 
status  fixed  on  an  individual  by  the  laws  of  a  particular  country 
is  indelible.  A  Frenchman  may  be  naturalized  here ;  and  though, 
as  to  France,  he  may  not  be  permitted  by  its  law. thus  to  put  off 
his  country,  yet  as  to  England  he  acquires  a  new  status,  and, 
in  respect  of  it,  new  rights.  The  judgment  here  would 
*  have  been  in  favour,  of  the  respondent  if  the  Lord  Presi-  *  835 
dent  had  been  of  opinion  that  the  mother  was  domiciled  in 
Scotland.  The  Lord  President  was  of  opinion  in  favour  of  the 
legitimacy  in  the  case  of  Hose  v.  Jtoss^  on  the  ground  that  there 
had  been  no  change  of  domicile ;  so  that  it  being  clear,  as  it  is 
submitted  to  be,  that  here  there  was  no  change  of  domicile,  but 
that  the  domicile  of  the  mother  continued  Scotch,  the  learned 
Lord  may  be  added  to  the  rest  of  the  Judges  as  in  favour  of  the 
legitimacy  of  the  respondent,  and  the  judgment  appealed  from 
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becomes  then  an  unanimous  judgment  of  the  Court  below.  On 
no  merely  doubtful  ground  of  apparently  conflicting  laws  will 
this  House  set  aside  such  a  judgment. 

The  Lord  Advocate  (^Rutherford)^  on  the  same  side.  —  The 
respondent  has  been  legitimated  by  the  effect  of  this  marriage  of 
his  parents.  They  have  completely  fulfilled  the  two  conditions 
which  are  reqmsite  for  rendering  a  subsequent  marriage  capable 
of  conferring  legitimacy  on  previously  bom  children.  In  the 
fi^t  place,  it  is  necessary  that  the  parents  should  have  been  capa- 
ble of  marrying  at  the  time  of  the  conception,  or  of  the  birth  of 
the  child.  In  the  next  place,  there  must  not  have  been  any  inter- 
vening marriage  between  the  birth  of  the  child  and  the  marriage 
of  the  parents.  This  marriage  being  perfectly  valid  in  both  these 
respects,  what  is  there  to  prevent  its  having  its  full  effect  in  legit- 
imating the  respondent  ?  It  is  said  this  must  be  considered  an 
English  marriage,  and  that  the  bastardy  once  impressed  on  a 
child  in  England  is  indelible.  That  is  a  strong  expression,  but 
it  means  nothing  more  than  that,  in  England,  a  man  who  has 
been  placed  in  that  status  is  incapable  of  being  removed 
*  836  from  it  by  the  effect  of  any  proceeding  *  under  the  Eng- 
lish law,  for  the  English  law  does  not  acknowledge  a 
subsequent  marriage  as  imparting  a  change  in  the  condition  of 
the  child.  But  the  English  law  itself  recognizes  certain  legal 
rights  in  a  bastard,  as  in  the  case  of  the  bastard  eign4.  In  that 
respect  it  favours  the  bastard  more  than  does  the  law  of  Scot- 
land. But  this  is  not  in  any  respect  an  English  marriage ;  it  is 
a  Scotch  marriage,  and  must  have  all  the  incidents  of  one.  The 
Scotch  law  allows  the  status  of  an  illegitimate  person  to  be 
changed  by  the  act  of  his  parents.  Has  that  been  done  here  ? 
It  has,  if  the  law  of  Scotland  should  be 'held  to  prevail.  And  it 
does  prevail ;  for  the  law  which  must  determine  what  are  to  be 
the  consequences  of  the  marriage,  must  be  that  of  the  domicile 
of  the  father,  or  that  of  the  intended  performance  of  the  mar- 
ri^e  contract.  Warrender  v.  Warrender.  (a)  Thus  a  Gretna 
Green  marriage  between  English  parties  is  a  good  English  mar- 
riage. The  questions  of  alienage  and  allegiance  have  nothing  to 
do  with  this  case.  It  is  said  that  the  respondent  is  a  natural-bora 
English  subject,  and  therefore  his  birth  and  status  must  be  deter- 
mined on  by  the  laws  of  England.     But  to  make  out  the  ar^* 

(a)  Ante^  Vol.  II.  p.  535. 
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ment  for  this  purpose,  it  should  be  carried  to  this  extent,  that 
if  born  in  Scotland,  the  respondent  would  have  been  an  alien. 
Such  an  argument  is  not,  however,  put  forward.  It  could  not 
be  maintained  for  a  moment.  His  allegiance  is  the  same,  and 
his  citizenship  the  same,  whether  bom  on  the  north  or  south  side 
of  the  Tweed.  But  his  personal  status  as  to  certain  civil  rights 
may  be  different  according  to  the  place  of  his  birth.  If  the  re- 
spondent was  seeking  any  thing  from  the  English  law,  the 
rigid  rules  of  that  law  might  perhaps  be  *  applied  to  him.  *  837 
But  he  is  not  doing  any  such  thing.  He  is  seeking  some- 
thing from  the  Scotch  law,  and  by  that  law  his  claims  are  to  be 
decided.  The  respondent  has  a  right  to  go  to  the  time  of  con- 
ception, in  order  to  try  the  question  by  which  of  the  two  laws 
his  status  is  to  be  decided. 

[The  Lord  Chancellob.  —  Are  you  aware  of  any  case  in 
which  parties  have  been  held  to  legitimate  a  child  by  their  mar- 
riage, when  that  child  must  necessarily  have  been  conceived  at 
a  time  when  the  parties  were  not  competent  to  marry  ?  If  you 
went  back  to  the  time  of  the  conception,  there  might  be  an  im- 
possibility of  their  marrying.] 

No  such  case  is  known ;  but  if  one  such  case  should  exist,  it 
might  be  fairly  argued  that  the  parties  were  not  compelled  to  go 
back  to  the  time  of  the  conception,  for  that  that  point  is  only  to 
be  considered  with  a  view  to  the  benefit  of  the  child ;  and  at  all 
events  no  such  objection  exists  here.  It  is  not  true,  that  because 
the  child  was  bom  in  England,  his  status  is  to  be  determined  by 
the  law  of  England.  Even  if  treated  as  a  bastard  at  the  time  of 
his  birth,  his  status  must  be  determined  by  the  law  of  the  country 
of  his  mother,  and  that  country  was  Scotland.  There  is  nothing 
here  to  show  that  she  had  any  animu9  of  giving'  up  her  native 
domicile  and  adopting  any  other;  and  she  could  not  lose  her 
domicile  of  origin  except  animo  et  facto.  She  was  only  staying 
in  England  for  a  temporary  purpose.  But  even  if  it  is  possible 
to  say  that  for  a  time  she  lost  her  Scotch  domicile,  it  is  beyond 
all  doubt  that  she  resumed  it  before  the  marriage,  and  her  dom- 
icile at  the  time  of  her  marriage  is  the  only  one  that  can  affect 
the  child.  The  law  of  England  is,  as  it  is  admitted  on  the  other 
side,  silent  on  the  question  of  domicile.  Under  such 
circumstances,  the  case  of  ^Pottinger  v.   Wightman(jijC)    *838 

(a)  8  Mer.  67. 
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shows  that  where  the  law  of  England  is  silent,  the  Courts  will 
not  refuse  to  look  to  the  doctrines  of  civilians  and  canonists. 
But  the  law  of  England  has  nothing  to  do  with  this  case,  which 
is,  in  fact,  to  be  governed  by  the  law  of  Scotland.  By  that  law 
it  i^  clear  that  there  has  been  a  valid  marriage  of  two  persons 
competent  to  marry,  and  that  that  marriage  has  had  the  effect 
of  legitimating  their  previously  born  children. 

Sir  F.  Pollock^  in  reply.  —  This  is  not  a  question  of  inheri- 
tance, which  is  regulated  by  a  particular  law,  but  of  personal 
status,  which  must  be  determined  on  much  more  general  prin- 
ciples. The  rule  stated  on  the  other  side  would  go  to  this  length, 
that  if  an  Englishman  and  Englishwoman  go  to  Scotland  and 
settle  there,  and  marry  and  die  there,  their  children,  wherever 
bom,  would  be  legitimate,  for  the  marriage  would  be  a  Scotch 
marriage.  What  is  a  Scotch  marriage  ?  It  is,  even  according  to 
the  other  side,  not  simply  a  marriage  had  in  Scotland,  but  a  mar- 
riage had  there  by  parties  permanently  residing  in  Scotland ;  or 
by  parties  who,  marrying  elsewhere,  look  to  that  country  as  the 
place  where  the  marriage  is  to  be  carried  into  effect,  and  who 
may  be  said  to  be  domiciled  there.  If  that  view  of  the  matter 
is  correct,  there  is  no  pretence  for  considering  this  as  a  Scotch 
marriage.  There  can  be  no  good  ground  for  saying  that  a  mar- 
riage in  fact  celebrated  in  England,  is  by  a  fiction  of  law  to  be 
dealt  with  as  a  Scotch  marriage,  and  to  legitimate  previously  bom 

children.     If  that  could  be  done,  any  English  issue  bom 
*  839    before  the  parents'  marriage  *  would  be  legitimated,  should 

those  parents  think  fit  to  go  to  Scotland,  and  settle  and 
marry  there.  This  would  afford  an  easy  mode  of  evading  the 
English  law.  This  doctrine  of  legitimation  by  subsequent  mar- 
riage is  itself  a  novel  one.  It  is  not  to  be  found  in  Stair,  though 
he  wrote  so  late  as  1690 ;  and  in  the  "  Regiam  Majestatem  "  the 
law  is  expressly  stated  to  be  different,  and  this  now  prevailing 
doctrine  is  spoken  of  there  with  as  much  abhorrence  as  in  the 
English  statute  of  Merton.  It  first  crept  in  by  the  bishops  and 
the  Commissary  Court,  under  the  authority  of  Queen  Mary. 
Where,  then,  is  the  consuetudo^  which,  as  the  old  settled  law  of 
a  kingdom,  is  to  have  so  much  respect  paid  to  it  ?  If  it  really 
exists  at  all,  it  must  be  strictly  confined  to  Scotch  births  and 
Scotch  persons.  So  confined,  it  could  have  no  operation  in  the 
present  case ;  for  here  the  birth  and  the  form  of  marriage,  such 
as  it  was,  were  both  English.  The  civil  law  gave  a  bastard  rights 
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independent  of  the  father.  The  English  and  the  Scotch  law 
refused  to  do  this ;  and  in  that,  as  in  many  other  things,  snch 
as  the  disposition  of  property  by  will,  there  was  the  greatest 
difference  between  the  Scotch  and  the  civil  law.  The  one  can- 
not, therefore,  be  universally  cited  as  authenticating  or  justifying 
the  other. 

The  Attorney- General^  interrupting  the  reply,  asked  leave  to 
read  the  following  passage  from  Balfour's  Practics,  (a)  in  order 
to  show  that  at  the  time  of  the  publication  of  that  work,  the 
doctrine  of  legitimation  by  subsequent  marriage  was  well  known 
in  Scotland,  and  the  mode  of  proceeding  in  the  Courts 
settled :  *  "  If  any  children  be  begotten  and  bom  between  *  840 
ane  man  and  ane  woman,  not  being  at  that  time  joined  in 
the  bands  of  marriage,  and  thereafter  it  shall  happen  that  the 
same  man  shall  lawfully  marry  the  same  woman,  the  bairns  be- 
gotten and  bom  before  the  completion  of  the  same  marriage  are 
made  lawful,  and  may  sue  as  right  heirs  to  their  parents.  And 
if  any  controvert  or  question  whether  they  were  begotten  or 
bom  before  the  completion  of  the  said  marriage,  the  same  shall 
discussed  be  before  the  Spiritual  Judge,  as  is  immediately  before 
said  of  bastardy." 

Sir  F.  Pollock  continued.  —  That  quotation  proves  the  previous 
assertion.  The  law  was  introduced  by  the  Spiritual  Judges.  It 
must  of  course  be  taken,  on  Balfour's  authority,  that  such  was 
deemed  to  be  the  law  at  that  time.  That  was  in  the  time  of 
Queen  Mary,  who  had  directed  this  law  to  be  administered  by 
the  bishops.  Still  it  is  curious  that  it  is  not  found  in  the  subse- 
quent authority  of  Lord  Stair.  The  question  of  domicile  is  as 
little  known  in  the  Scotch  as  in  the  EngUsh  law :  in  both  it  has 
only  been  recently  introduced,  and  introduced  for  certain  pur- 
poses. It  has  not  been  borrowed  from  the  civil  law :  it  could  not 
exist  there,  for  the  universality  of  the  Roman  empire  prevented 
such  a  doctrine  from  being  of  any  importance.  The  argiunent 
respecting  allegiance  has  not  been  fairly  met.  It  was  put  on  the 
supposition  of  a  case  like  this  arising  before  the  union  of  the  two 
crowns.  In  such  a  case  it  is  clear  that  birth  here  would  consti- 
tute the  child  an  English  subject,  and  his  status  would  in  all 
respects  be  settled  by  the  English  law.  In  Hose  v.  Itoas^  Lord 
Ltndhurst  said,   ^^It  is  sufficient  that  the  child  should  have 

(a)  P.  239,  §  9. 
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« 

been  bom  in  a  country  in  which  illegitimacy  is  indelible ; 
*841    *no  subsequent  marriage  could  render  him  legitimate/' 

If  that  principle  should  not  be  adopted,  if  any  rule  to 
ascertain  the  status  of  a  person  should  be  allowed  besides  the 
intelligible  rule  of  the  plac^  of  his  birth,  the  greatest  confusion 
wiU  be  introduced  into  the  law,  and  every  case  will  be  made  to 
depend  on  the  doubtful  issue  of  various  and  conflicting  laws. 

Judgment  postponed,  (a) 


*842  *MUNRO  v.  MUNRO. 

1840. 

Mart  Seymour  Munro Appellant. 

George  Munro,  and  Charles  Munro,  his  son    Eespondents.  (ft) 

Domicile,    Legitimation.    Marriage. 

A  Scotch  gentleman  of  rank  and  fortune  left  Scotland  in  1704,  and  came  on 
a  visit  to  London.  In  the  course  of  that  year  he  became  acquainted  with 
an  English  lady.  In  1705  he  took  lodgings  for  her  in  London,  where,  in 
1796,  a  child,  the  fruit  of  their  intercourse,  was  bom.  He  then  took  a 
house  on  lease  and  furnished  it,  and  continued  to  reside  in  that  house  with 
her  till  1801,  unmarried.  In  September  of  that  year  he  married  her  in  an 
English  church.  In  1802  he  returned  to  Scotland,  taking  with  him  hia 
wife  and  child,  and  settled  himself  in  his  patrimonial  mansion.  During 
the  whole  period  of  his.  residence  in  London  he  had  been  accustomed  to 
write  letters  to  Scotland,  declaring  from  time  to  time  his  immediate  inten- 
tion to  return,  and  desiring  things  to  be  done  which  could  only  be  neces- 
sary on  that  account. 

Held^  that  he  had  not  lost  his  Scotch  domicUe,  and  therefore  that  his  marriage 
was  in*  all  respects  a  Scotch  marriage,  and  his  child  capable  of  succeeding 
as  his  lawful  heir  to  entailed  estates.^ 

(a)  The  case  immediately  following  was  argued  about  the  same  time;  and 
as  it  inTolved  the  same  points  of  law  (though  the  facts  in  the  two  cases  varied 
from  each  other),  both  were  considered  and  adjudicated  upon  together.  Hie 
judgment  in  both  will  be  found  at  the  conclusion  of  the  arguments  in  the  next 
case. 

(6)  See  the  head  notes  to  Dalhousie  o.  M'Douall,  anU^  p.  817. 


'  As  to  the  admissibility  of  letters  written  by  a  party,  whose  domicile  is  in 
question,  and  his  declarations  accompanying  his  acts  affecting  that  question, 
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March  17,  19,  23,  24,  26,  30.    Augtist  10. 

This  was  an  action  of  declarator  of  legitimacy,  brought  by  the 
appellant  for  the  purpose  of  establishing  that  she  was  the  lawful 
daughter  of  Sir  Hugh  Munro,  of  Fowlis,  bart.,  and  as  such  the 
heiress  of  entail  entitled  to  succeed  to  the  estates  of  Fowlis.  Sir 
Hugh  held  those  estates  under  an  entail  to  him  and  the  heirs 
male,  and  failing  heirs  male,  then  to  the  heirs  female  of  his  body. 
The  respondents,  in  the  event  of  failure  of  heirs  of  the  body  of 
Sir  Hugh,  would  succeed  to  the  estates.  Sir  Hugh  Munro  suc- 
ceeded on  the  death  of  his  father,  in  1781,  to  the  estates  at  Fow- 
lis, and  to  the  dignity  of  a  baronet,  but  was  then  under  age :  he 
attained  his  full  age  in  1784.  He  took  an  active  share  in 
the  management  *  of  his  own  estates,  and  was  frequently  *  843 
an  attendant  at  the  sittings  of  the  town  council  of  Fortrose, 
to  which  he  was  admitted  a  member  soon  after  becoming  of  age. 
In  1785,  1787,  and  1788,  he  visited  the  Continent,  but  always 
returned  to  Scotland,  where  he  resided,  not  at  the  family  mansion, 
Fowlis  Castle,  but- at  Ardullie,  a  house  belonging  to  his  mother. 
He  resided  with  her  till  1794,  when,  in  consequence  of  some 
differences  with  her,  he  left  Scotland  professedly  on  a  short  visit 
to  London.  In  November  of  that  year  he  became  acquainted 
with  a  Miss  Mary  Law  in  London,  and  an  attachment  arose 
between  them.  In  October,  1795,  her  pregnancy  being  declared, 
he  took  apartments  for  her  in  Balsover  Street,  Oxford  Street, 
where,  on  the  14th  of  May,  1796,  the  appellant  was  bom.  He 
afterwards  took  a  house  on  lease  in  Gloucester  Place,  Portman 
Square,  where  he  and  Miss  Law  resided  together  till  1801.  In 
September  of  that  year  he  married  her  at  the  parish  church  of 
St.  Mary-le-bonne,  according  to  the  form  of  the  ritual  of  the 
Church  of  England.  He  continued  to  reside  in  London  for  some 
months  after  his  marriage,  but  then  broke  up  his  establishment  in 
Gloucester  Place  and  went  to  Scotland,  and  there  introduced  his 
wife  and  daughter  to  his  friends  and  connections.  In.  August, 
1803,  Lady  Munro  and  two  female  attendants  were  drowned 
while  bathing  on  the  shore  near  Fowlis  Castle.  As  some  rumours 
had  been  raised  of  the  legal  incapacity  of  Miss  Munro  to  succeed 
as  heiress  to  the  entailed  estates,  the  suit  for  declarator  was 


8ce  Thomdike  v.  Boston,  1  Met.  242;  Kilbum  v.  Bennett,  3  Met.  199;  Cole  v. 
Cheshire,  1  Gray,  441;  Monson  v.  Palmer,  8  Allen,  552;  Reeder  v.  Holcomb, 
105  Mass.  93;  Wilson  o.  Terry,  9  Allen,  214;  Beason  v.  State,  34  Miss.  602; 
In  re  Steer,  3  H.  &  N.  594;  Smith  v.  Croom,  7  Florida,  81. 
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brought  to  determine  that  question.     The  conclusion  of  the  sum- 
mons was,  that  "  it  should  be  found  and  declared  that  the  pur- 
suer, the  said  Miss  Mary  Seymour  Munro,  as  lawful  daughter, 
and  at  present  only  lawful  child,  of  the  said  Sir  Hugh 

*  844    Munro,  is  entitled,  *  failing  her  said  father  and  heirs  male 

of  his  body,  to  succeed  to  the  estate  of  Fowlis  and  others, 
in  virtue  of  the  clause  of  destination  and  other  clauses  in  the 
entail  aforesaid  ;  and  that  she  has  a  vested  interest  therein,  and 
jv^  crediti  over  the  same,  as  heir  female  procreate  of  the  body  of 
Sir  Hugh  Munro."  The  Lord  Ordinary  (Corehouse)  reported 
the  case  to  the  Lords  of  the  first  division  of  the  Court  of  Session, 
by  whom  the  other  Judges  were  consulted.  In  this,  as  in  the 
preceding  case,  the  Lord  President  thought  that  the  domicile  of 
the  father  had  nothing  to  do  with  fixing  the  status  of  the  child ; 
but  he  was  also  of  opinion,  that  if  it  had,  then  the  domicile  was 
altogether  English,  and  therefore  the  child  was  indelibly  impressed 
by  the  law  of  England  with  illegitimacy.  Six  of  the  other  Judges 
thought  the  child  legitimated  by  the  subsequent  marriage,  on  the 
ground  that  the  domicile  of  the  father  was  Scotch ;  six  others 
thought  the  domicile  was  English,  and  therefore  that  the  appel- 
lant was  illegitimate.  In  accordance  with  the  opinion  of  the 
majority  of  the  Judges,  a  decree  was  pronounced  relieving  the 
defenders  (the  respondents)  from  the  conclusions  of  the  libel. 
This  was  the  decree  now  appealed  from. 

Mr.  Pemherton^  for  the  appellant.  —  The  arguments  here  will 
be  confined  as  much  as  possible  to  those  points  in  which  this 
case  differs  from  that  of  Dalhoime  v.  M'Douallj  and  to  those 
which  the  discussion  in  that  case  has  suggested.  The  first  dis- 
tinction between  the  two  cases  is  to  be  found  in  the  conclusion 
of  the  summons,  which  in  the  present'  case  does  not  seek  for  a 
declarator  as  to  the  status  of  the  appellant,  but,  according  to  the 
terms  of  the  entail,  prays  that  she  may  be  declared  entitled, 

*  845    as  persona  dedgnata^  *  as  immediate  heir  in  succession  after 

the  death  of  Sir  Hugh,  to  the  estate  of  Fowlis.  If  by  the 
Scotch  law  the  appellant  is  the  heir  of  Sir  Hugh  Munro,  she  is 
entitled  to  have  the  judgment  of  the  Court  below  reversed,  and 
the  declarator  directed  to  be  in  her  favour.  The  question  of  the 
domicile  of  Sir  Hugh  Munro,  at  the  time  of  the  birth  of  the 
appellant  and  at  the  time  of  his  marriage,  is  most  important. 
All  the  circumstances  here  show  it  to  have  been  a  Scotch  domi- 
cile. Six  of  the  Judges  were  of  opinion  that  it  was  an  English, 
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six  tliat  it  was  a  Scotch  domicile ;  but  all  twelve  agreed,  that  if 
the  domicile  was  English,  Miss  Munro  was  not  entitled ;  if  it 
was  Scotch,  she  was  entitled  to  the  declarator  prayed  for.  The 
thirteenth  Judge,  the  Lord  President,  was  of  opinion  that  domi- 
cile had  nothing  to  do  with  the  matter,  which  must  be  decided 
by  the  place  of  the  birth  of  the  child,  and  that  that  being  Eng- 
lish, the  status  of  illegitimacy  had  indelibly  attached  itself  to 
her.  This  case,  therefore,  is  unprejudiced  by  any  thing  which  has 
occurred  in  the  Court  below;  and  if  this  House  should  be  of 
opinion  that  the  domicile  was  Scotch,  the  course  will  be  to 
affirm  the  judgment  of  the  twelve  Judges  who  thought  that  that 
would  of  itself  entitle  the  appellant  to  the  declarator  which  she 
sought  to  obtain.  It  may  now  be  assumed,  for  the  purposes  of 
this  argument,  that  the  place  of  the  marriage  is  immaterial. 
The  foundation  of  this  appellant's  title  is  the  domicile  of  Sir 
Hugh  Munro,  her  father.  If  that  is  Scotch,  she  is  entitled  to 
what  she  asks.  The  principle  is  laid  down  very  clearly  in  the 
case  of  SomervUle  v.  Somerville^  (a)  where  it  was  held  that  the 
mere  place  of  birtb  or  death  does  not  constitute  the  domi- 
cile, the  *  domicile  of  origin,  which  arises  from  birth  and  *  846 
connections,  remaining  until  clearly  abandoned  and  another 
t^ken.  The  Master  of  the  Rolls  there  said,  (6)  '*  The  third  rule 
I  shall  extract  is  this,  that  the  original  domicile,  or,  as  it  is  called, 
th^  forum  originu^  or  domicile  of  origin,  is  to  prevail  until  the 
party  has  not  only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandoning  his  former 
domicile  and  taking  another  as  his  sole  domicile."  In  England, 
the  domicile  of  a  family  follows  that  of  the  father ;  his  domicile 
is  that  of  his  family.  We  propose  here  to  show  by  the  evidence 
that  Sir  Hugh  was  clearly  by  domicile  of  origin  Scotch ;  that  he 
retained  that  without  interruption  or  doubt  until  1794 ;  that 
when  he  left  Scotland  in  that  year  he  did  so  with  no  intention  of 
abandoning  his  Scotch  domicile,  but  merely  to  pay  a  visit,  as  any 
other  gentleman  might  do,  to  another  country,  and  to  return  at  the 
end  of  his  visit ;  that  though  he  remained  in  England  from  1794  to 
1802,  he  had  never  any  intention  of  abandoning  his  Scotch  domi- 
cile, but  looked  on  himself  ai;d  required  others  to  look  upon  him 
as  a  person  who  was  temporarily  absent  from  his  home,  but  who, 
though  constantly  prevented  from  executing  his  intention,  had  the 
most  settled  intention  of  speedily  returning  to  it.    On  attaining  his 

(a)  6  Ves.  750.  (ft)  6  Ves.  787. 
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full  age  in  1784,  the  first  thing  he  did  was  to  make  use  of  his  newlj 
acquired  power,  in  order  to  sever  the  only  tie  he  had  with  Eng- 
land. He  had  succeeded  to  the  estate  of  Woodlands,  in  Dorset- 
shire ;  his  father  got  that  estate  through  Sir  Hugh's  grandmother. 
His  father  died  indebted.  The  Scotch  estates  were  equally  lia- 
ble with  the  English  estates  to  the  payment  of  those  debts; 

*  847    *  but  the  first  thing  he  did  was  to  sell  the  English  estates 

for  the  payment  of  those  debts.  That  was  a  strong  indica- 
tion of  intention,  and  the  more  so  as  the  estates  sold  for  30,000^, 
being  considerably  more  than  the  amount  that  was  necessary  for 
the  purpose  of  the  payment,  and  the  surplus  of  the  money  thus 
obtained  he  invested  in  property  in  Scotland.  [The  learned 
counsel  here  went  through  a  series  of  letters  written  by  Sir  Hugh 
when  on  his  travels  before  he  was  of  age,  upon  his  attaining 
twenty-one,  and  while  residing  in  London  after  1794,  with  the 
view  of  showing  that  he  had  always  considered  Scotland  as  his 
home,  and  that  when  staying  away  from  Fowlis  he  was  perpetu- 
ally writing  to  say  that  in  a  few  days  he  should  return,  and 
directing  alterations  in  his  house,  and  in  the  arrangements  of  his 
familj^  which  could  only  be  needed  on  account  of  the  presence 
of  the  master.]  On  the  law  as  applied  to  these  facts  there  can 
be  no  doubt.  Sir  Hugh  had  a  domicile  of  origin  which  he  never 
lost.  Such  a  domicile  can  only  be  lost  in  consequence  of  a  clear 
intention  to  abandon  it.  An  absence,  however  long,  if  not  accom- 
panied by  such  an  intention,  can  have  no  such  effect.  To  acquire 
a  new  domicile,  there  must  be  both  residence  and  intention ;  to 
retain  it,  intention  alone  is  sufficient.  This  may  clearly  be  taken 
as  the  result  of  Sir  J.  Leach's  opinion  in  Munroe  v.  Douglas;  (a) 
and  it  was  also  the  opinion  of  Sir  John  Nicholl  in  Curling  v. 
Thornton.  (6)  According  to  Pothier,  (c)  the  original  domicile 
must  prevail  if  it  be  even  doubtful  where  the  domicile  is ;  and 
Denisart  (d)  is  of  the  same  opinion.  All  the  authorities  are  col- 
lected by  Mr.  Surge,  (e)  and  the  result  of  them  seems  to 

*  848    be,  that  *  domicile  is  acquired,  as  expressed  by  Pothier,  (^) 

"  par  le  concours  de  la  volont^  et  du  fait ; "  that  having 
been  once  acquired,  it  may  be  retained  by  intention,  without 
actual  residence ;   that  residence  alone,  however  long,  will  not 

(a)  5  Mad.  405.  (h)  2  Add.  Ec.  6  e/  9eq, 

(c)  Coutumes  d' Orleans,  Introd.  Gen.  o.  1,  §  7. 

\d)  Tit.  Domicil,  vol.  1,  p.  514,  pi.  12,  13. 

(e)  Commentaries  on  Colonial  and  Foreign  Law,  vol.  1,  p.  41. 

(jf)  Intr.  Gren.  au  Cout.  p.  4. 
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acquire  it ;  but  that,  however  short  that  residence,  domicile  may 
be  acquired  if  the  intention  to  acquire  it  is  clearly  manifested. 
All  these  positions  were  fully  shown  in  Van  LeuwerCs  Case^  (a) 
referred  to  by  Mr.  Burge.  (6)  He  was  a  citizen  of  Utrecht,  who 
resided  for  ten  years,  from  his  fourteenth  to  his  twenty-fourth 
year  of  age,  in  Spain,  whither  he  had  been  sent  to  trade,  but  he 
did  nothing  to  show  an  intention  of  acquiring  a  domicile  there. 
On  his  return  he  took  a  room  in  Utrecht,  and  performed  certain 
things  required  by  the  custom  there  to  constitute  citizenship; 
but  he  did  not  permanently  live  there,  and  he  died  intestate  in 
Amsterdam.  It  was  held  that  his  property  must  be  distributed 
according  to  the  laws  of  Utrecht,  in  which  he  was  to  be  considered 
as  domiciled  at  the  time  of  his  death.  On  the  same  principle,  a 
marriage  celebrated  at  Smyrna  between  a  Dutchman,  who  held 
the  office  of  Dutch  consul  there,  and  resided  at  that  place  for  a 
great  many  years,  was  held  to  be  regulated  in  its  consequences 
by  the  law  of  Amsterdam,  his  residence  at  Smyrna  not  having 
put  an  end  to  his  domicile  of  origin.  (<;)  The  case  of  Madame 
Justina  Gunterroth  (^d)  was  decided  on  the  same  ground  that 
residence  of  any  length  would  not  acquire  a  domicile  *'  nisa  vol- 
imtas  et  animus  accesserit."  A  change  of  domicile  is  not 
easily  to  be  presumed,  says  Voet ;  (e)  and  *the  same  author  *  849 
there  expresses  in  the  clearest  manner  what  will  constitute 
a  domicile.  ^^  Illud  certimi  est  neque  solo  animo,  neque  destina- 
tione  patris  feimilias,  aut  contestatione  sola,  sine  re  et  factse  domi- 
cilium  constitui:  neque  sola  domus  comparatione  in  aliqua  regione, 
neque  sola  habitatione  sine  proposito  illic  perpetuo  morandi." 
And  the  general  definition  of  a  domicile  is  given  by  the  same 
author  as  the  place  where  a  man  '^  larem  rerumque  ac  fortunarum 
Buarum  summam  constituit," — 'a  definition  at  once  the  most  ex- 
pressive and  the  most  exact,  and  one  which  has  ever  since  been 
recognized  as  authoritative  by  all  the  tribunals  of  the  world. 
Vattel  (^)  has  expressly  adopted  it.  If  these  authorities  estab- 
lish, as  it  is  submitted  they  do,  that  the  mere  leaving  home  for 
however  long  a  period  will  not,  without  the  intention  to  change 
the  domicile,  have  that  effect,  then  it  is  submitted  that  Sir  Hugh's 

(a)  Respons.  Juris.  Holt,  pt.  6,  cons.  86. 

(b)  Comin.  Col.  &  For.  Laws,  vol.  1,  p.  42. 

(c)  Niew  Nederlands  Advys  Boek,  toI.  1,  p.  165;  Appendix  to  Henry's 
Report  of  Odwyn  v.  Forbes. 

^     (d)  Carpzovins,  bk.  6,  tit.  4,  resp.  88;  Barge,  vol.  1.  p.  50. 

le)  Bk.  5, 1.  09.  (g)  Bk.  1,  o.  19,  par.  217. 
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residence  in  England  did  not  affect  his  domicile,  but  that  it  all 
the  while  continued  to  be  Scotch.  The  evidence  in  this  case  does 
not  justify,  it  contradicts,  the  assumption  of  any  such  intention. 
Then  what  is  the  effect  of  the  domicile  on  the  question  of  legiti- 
macy ?  It  is  an  admitted  principle  that  a  Scotch  marriage  will 
legitimate  previously  born  children.  What  is  to  prevent  the 
application  of  that  principle  in  the  present  case  ?  Certainly  not 
any  loss  of  Scotch  character  by  a  change  of  domicile.  The  authori- 
ties already  quoted  abundantly  show  that  there  has  been  no  change 
of  domicile  in  this  case.  But  then  it  will  be  said  that  the  mar^ 
riage  was  contracted  in  England,  and  consequentiy  cannot  have 

the  effect  of  a  Scotch  marriage ;  then  that  the  mother  was  at 
*  850    the  time  of  the  birth  domiciled  in  England,  and  that  *  the 

child,  being  then  illegitimate,  must  follow  the  domicile  of 
the  mother ;  and,  lastly,  that  the  birth  took  place  in  England, 
and  consequently  that  the  status  of  illegitimacy  was  thereby 
indelibly  impressed  on  the  child.  But  the  great  answer  to  all 
these  arguments  is,  that  the  husband  was  a  domiciled  Scotchman; 
that  the  marriage  was  therefore  a  Scotch  marriage,  and  being  so, 
that  all  the  incidents  of  a  Scotch  marriage  attached  upon  it.  One 
of  the  great  incidents  of  such  a  marriage  is  to  legitimatize  children 
by  having  relation  to  a  period  antecedent  to  the  birth,  so  that  the 
marriage  is  considered  to  have  taken  place  (there  being  no  lawful 
impediment  to  the  marriage)  before  the  birth  of  the  child.  The 
rule  is,  "  Retrotrahitur  ad  tempus  nativitatis  liberorum,  ut  sic 
taliter  legitimati,  ab  initio  legitime  nati  censeantur."  (a)  In  that 
rule  no  restriction  exists  as  to  the  place  of  the  birth  or  the  domi- 
cile of  the  mother.  The  only  qualification  which  this  rule  of  law 
admits  of,  is  that  of  a  previous  impediment  so  well  known  in  the 
law  of  Scotland,  but  which  need  not  be  considered  here,  because 
no  one  pretends  that  it  existed.  The  effect  of  this  subsequens 
matrimonium  in  legitimatizing  the  children  is  so  great  that  a 
grandson  will  have  the  benefit  of  the  legitimacy  of  his  father, 
conferred  by  the  marriage  of  the  grandfather  and  grandmother 
even  after  the  father's  death.  That  was  a  pi-inciple  of  the  civil 
law,  (6)  and  the  law  of  Scotland  has  adopted  that  principle  to  its 
fullest  extent ;  ((?)  Craig  says  (d),  "  Legitimatos  vocamus,  qui  in 


(a)  Cod.  de  Nat.  lib.  5,  tit.  27, 1.  10. 
(6)   Voet.  lib.  25,  tit.  7,  de  Coxicub.  n.  7. 

(c)  Balfour's  Practics,  tit.  Bastard,  folio  edit.  p.  239. 

(d)  Bk.  2,  Dig.  13,  §  16. 
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concubinatu  nati,  justis  nuptiis  inter  utrumque  parentem 
postea  sequentibus ;  et  jure,  hi  *  legitimi  censentur :  .  .  .    *  861 
tanta  enim  vis  est  matrimonii  subsequentis,  ut  de  priori 
delicto  inquiri  non  sinat,  et  illud  omnino  toUat,  et  purget."    Sev- 
eral other  eminent  Scotch  law  writers  adopt  this  opinion,  (a) 
The  exceptions  to  this  otherwise  universal  rule  arise  out  of  incest 
and  adultery.     Such  being  the  law  of  Scotland,  it  is  binding  on 
all   Scottish  subjects,  and  conclusive  as  to  their  rights.     The 
respect  which  is  due  to  the  principles  of  the  Scotch  law,  however 
they  may  be  opposed  to  English  notions  of  law,  has  been  clearly 
asserted  in  this  House  in  the  case  of  Birtwhistle  v.  Vardill :  (6) 
^^  It  is  not  more  alien  to  the  English  law  to  adopt  the  fiction  that 
such  children  are  bom  in  wedlock,  than  it  is  alien  to  the  Scotch 
law  to  exclude  that  principle.     The  English  rule  being  statutory 
can  make  no  difference.   A  fixed  and  known  principle  of  common 
law  has  exactly  the  same  force  as  a  statutory  provision."     But 
then  it  will  be  said  that  the  fact  of  the  marriage  having  taken 
place  in  England  makes  a  great  difference  in  this  case.     It  is  not 
denied  that  there  are  some  dicta  to  be  foimd  in  the  cases  of  Shedr- 
den  V.  Patrick^  (c)  Strathmore  v.  Bowes^  (d)  and  Hose  v.  lioss^  (e) 
which  do  seem  to  render  that  matter  of  importance.     But  they 
are  merely  dicta.    And  after  the  case  of  Warrender  v.  Warrertr 
dcTy  (jg^  it  cannot  now  be  doubted  that  the  right  to  inquire  into 
alleged  adultery  with  a  view  to  dissolve  a  marriage  had  in  Eng- 
land, the  lady  being  an  English  lady,  is  possessed  by  the  Courts 
of  the  country  in  which  the  husband's  domicile  is,  and 
where  *  the  contract  of  marriage  was  intended  to  be  per-    *  862 
formed.     It  was  so  decided  on  the  ground  that,  in  con- 
tracting a  marriage,  the  wife  acquires  the  domicile  of  the  hus- 
band.    Domicile  in  all  these  cases  rules  other  considerations. 
There  is  no  one  decision  that  depends  on  the  mere  place  of  the 
marriage  or  that  of  the  birth.     In  the  cases  of  Conty  du  QueB- 
noisy  (A)  Shedden  v.  Patrick^  (c)  Strathmore  v.  BoweSy  (d)  Hose  v. 

(a)  Bankton,  b.  1,  tit.  5;  Erak.  b.  1,  tit.  16;  Spottisw.  Bastardy,  p.  27. 

(b)  Ante,  Vol.  II.  p.  593. 

(c)  Diet.  Dec.  *'  Foreign,"  App.  n.  6,  1  July,  1803. 
Id)  4  Wils.  &  S.  App.  89,  n.  5. 

(«)  4  Wils.  &  S.  289;  Fac.  Coll.  15  May,  1827. 
(g)  Ante,  Vol.  11.  p.  488. 

(h)  Guessiere,  Joom.  des  Princ.  Aud  des  Pari.  torn.  2,  b.  7,  c.  7;  Barge 
Comm.  Col.  &  For.  Laws,  106. 
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Ito88^  (a)  and  in  Warrevider  v.  Warrender^  where  all  the  previous 
cases  were  considered,  every  thing  was  made  to  depend  on  the 
question  of  domicile. 

There  is  no  such  thing  as  the  indelibility  of  illegitimacy :  not 
even  in  England  does  that  indelibility  exist.  It  may,  for  instance, 
be  at  once  removed  by  an  Act  of  Parliament.  It  cannot,  there- 
fore, be  indelible,  since  an  Act  of  Parliament  may  make  a  bastard 
legitimate  in  England,  as  a  subsequent  marriage  will  make  him 
legitimate  in  Scotland.  Nor  is  there  any  valid  argument  to  be 
drawn  from  the  supposed  doctrine  of  allegiance ;  for  taking  the 
statements  in  the  books  as  to  allegiance  to  be  conclusive,  still  it 
is  clear  that  the  distinction  between  allegiance  and  domicile  is 
very  great.  The  first  can  never  be  put  off;  the  other  can  be  put 
off  and  resumed  at  pleasure :  the  first  depends  on  a  principle  of 
state  policy,  which  is  unalterable ;  the  next  depends  on  the  sole 
exercise  of  the  will  of  the  individual.  The  rule  of  domicile  must 
govern  this  case,  and  it  must  most  especially  do  so  since  the 
subject-matter  of  the  litigation  is  the  title  to  real  property,  which 

depends  entirely  on  the  lex  rei  sitce.  The  municipal  law 
*  853    of  Scotland  is  therefore  that  which  •  can  alone  be  applied 

to  the  case :  and  the  appellant  being  fully  brought  within 
the  operation  of  that  law,  she  is  entitled  to  be  declared  the  lawful 
heir  of  entail. 

Sir  W.  FolleUy  on  the  same  side.  —  It  is  true  that  the  word 
domicile  has  not  been  foimd  in  any  of  the  writers  on  English  law ; 
but  that  does  not  show  that  English  law  would  not  admit  the 
doctrine  of  domicile  and  its  consequences,  when  properly  pre- 
sented as  a  subject  of  adjudication,  but  merely  that  our  law  writ- 
ers have  hitherto  confined  themselves  to  the  municipal  law  of 
their  own  Courts.  Munro  v.  Sandhurst  (h)  may  be  added  to  the 
cases  already  cited  as  decided  on  the  question  of  the  domicile  of 
the  party.  BouUenois,  (e)  after  observing  that,  where  the  laws 
of  a  kingdom  allow  a  bastard  to  be  legitimated  by  a  subsequent 
marriage,  as  in  France,  his  legitimacy  thus  lawfully  acquired  in 
his  own  country  must  be  recognized  by  all  other  nations ;  or  if 
the  law  of  his  own  country  does  not  allow  of  this  legitimation,  as 
in  England,  his  continued  illegitimacy  must  in  like  manner  be 
recognized ;  proceeds  to  say,  '^  J'applique  encore  cette  decision 

(a)  4  Wils.  &  S.  289.  Q>)  6  Bligh,  478. 

.  (c)  Tom.  2,  tit.  2,  e.  1,  obs.  22,  p.  10. 
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k  un  enfant  Anglois,  n^  en  Angleterre  d'un  concubinage,  et  dont 
le  pdre  et  la  mdre  seroient  yenus  demeurer  en  France,  et  y 
auroient  maries  sans  s'y  Stre  faites  naturaliser,  parceque  ^tant 
yeritablement  Strangers,  et  comme  tels  souxnis  aux  lois  d' Angle- 
terre, leur  enfiant  ne  pent  pas  Stre,  suivant  ces  loix,  batard  en 
Angleterre  de  naissance,  et  Stre  regard^  comme  legitime  en  France 
parcequ'il  porte  partout  T^tat  et  la  condition  dont  il  est  par 
les  loix  de  sa  nation."     And  this  opinion  has  been  com- 
pletely adopted  by  Merlin,  (a)     In  this  passage  it  is  *  clear    *  854 
that  naturaliser  may  be  taken  as  synonymous  with  domi- 
ciled ;  the  condition  of  the  parties  at  the  time  of  the  marriage, 
and  not  the  mere  locality  of  the  marriage,  being  that  which  is  to 
govern  the  case.    And  to  show  this  the  more  strongly,  he  adds, 
that  the  naturalization  must  be  before  and  not  after  Uie  marriage, 
for  otherwise  it  will  produce  no  such  effect.    That  the  place  of 
the  marriage  cannot  affect  the  question,  but  that  the  domicile  of 
the  parties  must  decide,  is  manifest.     Try  it  by  this  test:  —  An 
Act  exists  in  this  country  to  declare  the  marriage  of  a  man  with 
his  deceased  wife's  sister  void.    Suppose,  after  the  passing  of  that 
Act,  two  such  persons  were  to  go  to  France  for  the  purpose  of 
being  married,  such  a  maiTiage  not  being  forbidden  in  France, 
and  should  there  marry  and  a  child  should  be  born,  by  the  law  of 
France  that  marriage  would  be  legal  and  that  child  legitimate. 
Would  the  child  be  legitimate  in  England  ?    By  the  law  of  this 
country  the  disability  is  permanept,  and  the  marriage  would  have 
no  effect.    In  this  country,  therefore,  it  is  clear  that  the  child 
would  be  illegitimate;  and  it  would  be  so  because  the  parties 
marrying  were  domiciled  in  England,  and  the  marriage  (except 
for  the  mere  question  of  the  due  observance  of  the  forms  required 
by  the  law  of  France)  would  therefore  be  an  English  marriage. 
The  solution  of  these  questions,  if  referred  to  domicile,  is  plain 
and  easy ;  if  put  on  any  other  ground  it  would  be  most  confused 
and  difficult.    On  the  ground  of  domicile,  twelve  out  of  thirteen 
Judges  have  decided  that  this  appellant  is  entitled,  if  in  fact  her 
father  was  domiciled  in  Scotland.    It  is  that  question  as  to  where 
he  was  domiciled  that  alone  created  doubts  in  their  minds.     The 
other  importantquestion,  then,  is  as  to  the  fact  of  the  domi- 
cile.    That  domicile  was  *  Scotch.    It  was  not  changed  by    *  855 
the  residence  in  this  country  of  Sir  H.  Munro.     That  was 
his  domicile  by  birth,  and  all  the  authorities  show  that  that  is  to 

(a)  Hi.  LegiUm,  sect.  2,  para.  11,  p.  866. 
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be  presumed  to  continue  till  the  contrary  is  shown.  Denisart 
and  Pothier  (a)  lay  down  this  principle,  and  Mr.  Burge  (6)  cites 
a  number  of  other  authorities,  all  in  support  of  this  proposition. 
Warrender  v.  Warrender  (c)  is  the  strongest  case  which  can  be 
imagined  in  support  of  this  doctrine  of  domicile.  There  the  mar- 
riage took  place  in  England,  the  lady  was  an  English  lady,  the 
husband  resided  for  years  in  England,  and  was  member  of  Par- 
liament for  an  English  borough,  and  yet  his  domicile  of  origin 
was  held  not  to  have  been  lost,  and  in  virtue  of  that  domicile  the 
Scotch  Courts  were  held  by  this  House  entitled  to  inquire  into  a 
cause  alleged  for  the  dissolution  of  the  marriage.  The  English 
authorities,  agreeing  with  foreign  writers,  show  that  the  question 
of  domicile  depends  on  the  mind  of  the  person.  In  Stanley  v. 
BemeSy  (d)  Sir  J.  Nicholl  declared  that  there  must  be  a  residence 
%ine  animo  revertendi^  in  order  to  change  the  domicile  of  origin. 
How  strong  must  be  the  circumstances  establishing  that  anitnia 
may  be  seen  in  that  case.  There  the  party  had  left  this  country 
and  resided  in  Portugal  for  fifty-six  years ;  he  renounced  his 
religion  and  became  a  Roman  Catholic ;  he  married  and  bad  a 
son  in  Lisbon ;  he  asked  for  admission  to  Portuguese  allegiance, 
and  got  it,  and  was  treated  by  the  French  in  1808  as  a  natural- 
born  subject;  yet  even  in  his  case  it  was  doubted  whether  he 
had  done  that  which  showed  a  determination  to  change 
*  856  his  domicile  of  origin.  The  same  principle  *  was  adopted 
in  what  is  called  the  AnnandcUe  Cascj  Bempde  v.  John- 
son ;  (e)  and  all  these  cases,  with  many  others,  were  referred  to 
in  Somerville  v.  Somerville^  (jg)  which  was  itself  founded  on  the 
previous  decisions  in  this  House  of  Ommaney  v.  Bingham  (A)  and 
Bruce  v.  Bruce^  (i)  and  that  case  was  followed  by  Curling  v. 
Thornton  ;  (A)  so  that  it  is  difficult  to  conceive  a  more  continuous 
course  of  decisions  establishing  any  one  point  of  doctrine.  It  may, 
therefore,  be  assumed  that  every  presumption  is  to  be  made  in 
favour  of  the  domicile  of  origin.  Secondly,  that  no  change  of  it 
can  occur  without  an  actual  residence  in  a  new  place,  and  an 
intention  to  fix  a  residence  permanently  there ;   and  thirdly, 

(a)  Denisart.  tit.  Dom.  §  11;  Pothier,  Cout.  D'Orleans,  c.  1,  §  7. 

(b)  1  Comm.  Col.  &  For.  Laws,  40. 

(c)  Ante,  Vol.  11.  p.  4SS. 

Id)  3  Hagg.  Ecc.  Rep.  437.  (e)  8  Ves.  198. 

(g)  6  Ves.  750.  (A)  6  Bro.  P.  C.  560. 

(0  6  Bro.  P.  C.  566;  and  2  Bos.  &  Pul.  229,  n. 
(k)  2  Add.  Ecc.  Bep.  6. 
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that  no  new  domicile  can  be  acquired  without  a  clear  intention  of 
abandoning  the  old.  These  two  last  propositions  completing  the 
doctrine  of  change  animo  et  facto.  Now,  it  cannot  be  pretended 
that  any  one  of  these  circumstances  exists  here.  If  this  was  the 
case  of  a  Scotchman  in  ordinary  circumstances  in  Ufe,  without 
any  property,  or  any  thing  at  all  beyond  the  mere  circumstances 
of  parentage  and  birth  to  connect  him  with  the  country,  there 
would  not  be  sufficient  to  show  that  there  had  been  any  change 
in  his  domicile :  but  when  it  is  recollected  that  he  was  a  gentle- 
man of  fortune  and  rank ;  that  his  fortune  was  in  Scotland,  that 
his  rank  was  altogether  Scotch,  that  even  his  personal  property 
was  in  Scotland,  and  that  his  money  was  in  a  Scotch  bank ;  that 
all  his  connections  were  in  that  country ;  that  his  domus  mansion- 
alts  was  there,  and  that  from  time  to  time,  almost  from  day  to 
day,  during  his  continuing  here,  he  was  directing  altera- 
tions with  regard  to  that  *  mansion,  and  fitting  it  for  his  *  857 
permanent  residence, — no  one  can  doubt  that  his  domicile 
of  origin  remained  ;  and  that  there  existed  neither  the  fact  of  his 
having  a  settled  residence  in  this  country,  nor  his  intention  to 
have  one,  and  to  abandon  the  land  of  his  birth.  Under  these 
circumstances,  the  law  to  be  administered  in  the  case  is  Scotch ; 
and  by  that  law  it  is  clear  that  his  marriage  was  a  Scotch  marriage, 
and  that  his  daughter  is  the  lawful  heir  to  his  entailed  estate. 

Mr.  Knight  Bruce^  for  the  respondent.  —  Fortunately  there  is 
no  dispute  as  to  the  facts  of  this  case,  so  far  as  the  marriage 
and  the  birth  of  the  appellant  are  concerned.  The  domicile  of 
the  mother  is  not  in  question,  so  that  as  far  as  that  is  concerned 
the  domicile  of  the  child  at  the  time  of  birth  was  English.  With 
these  facts  settled  beyond  dispute,  the  question  is,  whether  this 
case  is  distinguishable  from  those  of  Shedden  v.  Patrick^  (a) 
Strathmore  v.  Botves^  (6)  and  Rose  v.  Moss,  ((?)  These  three 
cases  were  all  decided  in  this  House,  and  are  therefore  binding 
authority  not  only  on  the  Courts  below,  but  on  this  House  itself. 
The  case  of  Bose  v.  Boss  is  very  strong  in  favour  of  the  respon- 
dent. The  man  there  was  a  native  of  Scotland.  He  had  a  child 
bom  to  him  in  England;  it  was  illegitimate;  he  brought  the 
mother  of  the  child  to  his  own  country,  Scotland;  he  stayed 
there  fifteen  days  before  he  married  her ;  he  then  had  a  lawful 

(o)  Diet.  Dec.  "  Foreign,"  App.  n.  6,  1  July,  1803. 

(b)  4  Wil8.  &  S.  App.  80,  n.  5. 

(c)  4  Wilfl.  &  S.  289;  Fac.  Coll.  15  May,  1827. 
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marriage  celebrated ;  he  remained  in  Scotland  some  time  after 
the  marriage,  and  then  returned  to  England.     This  House,  rat- 
ting as  a  Scotch  Court  of  Appeal,  decided  that  the  child 
*  858    of  parents  who  were  thus  married,  *  though  married  in 
Scotland,  could  not  succeed  to  Scotoh  landed  estate.    If 
that  case  cannot  be  distinguished  from  the  present,  there  is  an 
end  of  the  appellant's  argument.     But  it  is  said  to  be  distinguish- 
able on  the  ground  that  the  marriage  in  Hose  v.  Moss  was  Eng- 
lish, but  that  the  marriage  in  this  case,  though  actuaUy  taking 
place  in  England,  was  in  law  a  Scotch  marriage.     On  what  is 
that  argiunent  based  ?     On  the  assertion  that  at  the  time  of  the 
marriage  Sir  Hugh  Munro  was  in  law,  though  not  in  fact,  dom- 
iciled in  Scotland.     This  assertion  cannot  be  supported.     The 
domicile  of  origin  of  Sir  Hugh  Munro  is  not  denied ;  but  he  had 
lost  it  by  a  long  residence  on  the  Continent  and  in  England.    [He 
referred  at  considerable  length  to  the  evidence  and  to  the  letters 
written  by  Sir  Hugh  Mimro  while  in  England.]     If,  therefore, 
domicile  was  to  govern  this  case,  the  domicile  was  English,  and 
not  Scotch.     But  the  mere  fact  of  a  man's  domicile  has  alone  no 
effect  on  a  case  like  the  present.     Connected  with  other  things, 
it  becomes  of  importance ;  and  when  it  is  found  that  here  Sir 
Hugh  Munro  passed  the  greater  part  of  his  life  absent  from  Scot- 
land, it  is  clear  that  the  inferences  sought  to  be  drawn  from  ex- 
pressions in  his  letters  are  much  overcharged,  if  indeed  they  are 
at  aU  justified.     It  may  not  be  improper,  with  regard  to  those 
inferences,  to  remark  that  if  some  of  the  expressions  in  the  let- 
ters indicate  an  intention  to  return  to  Scotland  (an  intention  that, 
however  frequently  expressed,  was  left  for  years  without  even  an 
attempt  to  carry  it  into  execution),  there  are  others  which  speak 
of  the  journey  to  Scotland  as  he  might  have  spoken  of  a  journey 
in  the  summer  to  Brighton  or  to  Cheltenham.     Thus,  for  in- 
stance, in  one  he  deliberately  speaks  of  the  discomforts  of 
*859    ^' a  tour"  in  Scotland,  and  in  another  he  says  *that  he 
shall  make  ^^  a  jaunt "  thither.     These  expressions  indi- 
cate a  feeling  that  his  home  was  elsewhere  than  in  Scotland,  and 
they  are  the  more  important  since  they  are  in  accordance  with 
his  conduct;  while  those  relied  on  by  the  other  side  are  alto- 
gether opposed  to  it.     It  is  likewise  to  be  remarked,  that  up  to 
the  period  of  his  marriage,  though  he  was  frequently  writing  to 
Scotland,  he  had  not  a  house  fit  to  receive  him  there.     That  cir- 
cumstance, if  intention  is  to  be  relied  on,  is  a  strong  indication 
of   intention,  and  in  a  very  marked  manner  distinguishes  this 
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case  from  that  of  Warrender  v.  Warrender^  (a)  where  the  hus- 
band not  only  had  a  mansion  in  Scotland  befitting  his  rank  and 
fortune,  but  frequently  went  thither,  taking  his  wife  and  family 
with  him,  in  the  intervals  of  public  business.  The  letters  of  Sir 
Hugh,  so  much  relied  on,  are  the  ordinary  letters  of  a  careful 
man  of  business,  who  was  fond  of  giving  the  most  particular 
directions  to  his  agents,  and  not  unfrequently  stimulated  their 
attentiveness  by  the  declaration  that  he  was  coming  down  to  see 
the  progress  of  the  matters  which  were  the  subjects  of  his  direc- 
tions. The  same  conduct  is  pursued  by  Englishmen  who  have 
large  estates  in  Ireland  which  they  never  visit  in  the  course  of 
their  Uves,  but  about  which  they  are  incessantly  writing  direc- 
tions and  orders  to  their  agents.  No  one  would  affect  to  say  that 
the  fact  of  their  possession  of  property  in  Ireland  makes  them 
domiciled  Irishmen.  If  intention  is  to  be  taken  as  fixing  dom- 
icile, then  it  must  be  admitted  that  conduct  is  the  best  evidence 
of  the  existence  of  intention ;  and,  tried  by  that  test,  it  is  clear 
that  the  intention  of  Sir  Hugh,  up  to  the  time  of  his  marriage, 
was  to  live  in  England  as  an  Englishman.  Every  time  he 
declared  that  he  should  go  to  *  Scotland,  and  yet  delayed  *  860 
carrying  that  intention  into  effect,  he  gave  by  the  very 
declaration  and  the  delay  to  execute  it  a  fresh  proof  of  his  pref- 
erence of  an  English  residence.  The  reason  for  his  keeping  a 
Scotch  banker  is  shown  in  one  of  his  letters,  in  which  he  uses 
these  words :  "  Procure  me  a  500Z.  credit  on  that  one  of  the 
Scotch  banks  which  shall  appear  to  you  most  liberal  in  dealing." 
He  was  a  sharp  man  of  business,  and  dealt  with  the  Scotch  banks 
because  he  thought  his  doing  so  was  to  his  own  advantage.  [The 
learned  counsel  again  referred  to  the  letters.]  What  is  the  result 
of  all  these  letters  ?  They  show,  combined  with  the  conduct  of 
Sir  Hugh,  an  intention  to  remain  and  be  settled  in  England.  The 
cases,  then,  otSamerville  v.  SomervUle^  Bempde  v.  JohnBon^  Balfour 
V.  Scott^  and  Bruce  v.  Bruce^  do  not  apply  for  the  purpose  for 
which  they  were  cited  for  the  appellant ;  but  they  do  apply  for 
the  respondent,  and  Balfour  v.  Scott  (i)  is  strongly  in  point  here. 
That  was  a  case  of  a  Scotchman,  a  great  landed  proprietor,  who, 
like  Sir  Hugh  Munro,  had  dismantled  his  house,  and  had  lived 
for  years  in  I^ndon ;  and  there,  though  exactly  the  same  argu- 
ments which  have  been  used  here,  were  applicable,  and  were 
applied  to  his  case,  he  was  held  to  be  domiciled  in  England.    In 

• 

(a)  Ante,  Yol.  II.  p.  488.  (6)  6  Bro.  P.  C.  650. 
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Curling  v.  Thornton  (a)  the  question  of  domicile  never  was  de- 
cided. The  decision  there  merely  was  as  to  the  sufficiency  of 
a  responsive  allegation,  and  the  dicta  thrown  out,  however  enti- 
tled to  respect,  have  no  authority,  since  they  did  not  amount  to 
a  judicial  decision.  The  decision,  in  fact,  amounted  only  to  a 
recognition  and  application  of  that  principle  which  the 
•  861  supreme  legal  authority  in  *  this  country  had  clearly  laid 
down,  that  an  Englishman  is  not  entitled,  by  acquiring  a 
foreign  domicile,  so  far  to  throw  off  his  country  as  to  dispose  of 
his  English  property  by  a  will  otherwise  than  in  the  English  form  ; 
and  that  the  Courts  here  cannot  reject  a  will  made  by  an  English- 
man in  the  English  form,  merely  because  it  is  made  in  a  foreign 
country.  The  principle  really  deducible  from  that  case  is  in 
favour  of  the  respondent ;  for  it  amounts  to  this,  that  wherever 
an  Englishman  is  domiciled,  his  will  must  be  dealt  with  as  the 
will  of  an  Englishman.  The  same  learned  Judge,  in  Stanley  v. 
Bemes^  (6)  upon  exactly  the  same  principle,  gave  effect  to  two 
codicils  made  in  Portugal  by  an  Englishman,  good  in  their  form 
and  attestation,  according  to  the  English  law,  though  bad  accord- 
ing to  the  Portuguese  law,  and  though  it  was  there  admitted  that 
the  testator  had  in  fact  resided  for  years  in  Portugal,  (c)  These 
cases  show  that  domicile  has  not  the  force  attributed  to  it  by  the 
appellant.  In  Bruce  v.  Bruce^  (d)  an  Englishman  went  to  India, 
with  the  intention  of  returning  here ;  but  as  he  had  only  an  in- 
definite hope  of  returning,  that  did  not  affect  the  question  of 
domicile.  Lord  Thurlow  there  said,  (e)  *'  The  true  ground  on 
which  the  case  turned  was  the  deceased  being  domiciled  in  India. 
He  was  born  in  Scotland,  but  he  had  no  property  there.  A  per- 
son's origin,  in  a  question  of  ^^  where  is  his  domicile  ?  "  is 
*862  to  be  *  reckoned  but  as  one  circumstance  in  evidence, 
which  may  aid  other  circumstances ;  but  it  is  an  enormous 
proposition  that  a  person  is  to  be  held  domiciled  where  he  drew 
his  first  breath,  without  adding  something  more  unequivocal.  A 
person's  being  at  a  place  is  primd  facie  evidence  that  he  is  dom- 

(a)  2  Adm.  £cc.  Rep.  6.  (Jb)  3  Hagg.  £cc.  Rep.  447. 

(c)  But  this  decision  was  reversed  by  the  delegates,  3  Hagg.  465.  These 
two  codicils  had  been  made  with  a  view  to  pass  English  property.  The 
testator  had  executed  a  will  and  codicils  in  the  Portuguese  form,  to  dispose 
of  his  Portuguese  property.  Unfortunately,  the  reasons  of  the  delegates  are 
not  given,  and  the  manner  in  which  the  case  was  viewed  by  them  does  not 
appear. 

(c/)  6  Bro.  P.  C.  566;  2  Bos.  &  Pul.  220,  n. 
'  (e)  2  Bos.  &  Pul.  230,  n. 
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iciled  at  that  place ;  and  it  lies  on  those  who  say  otherwise  to 
rebut  that  evidence-*'  This  question  of  domicile  came  especially 
under  the  consideration  of  Sir  W.  Scott,  in  the  case  of  the  Har- 
mony, and  there  that  learned  Judge  made  the  following  most 
important  remarks :  (a)  "  Of  the  few  principles  that  can  be  laid 
down  generally,  I  may  venture  to  hold  that  time  is  the  grand 
ingredient  in  constituting  domicile.  I  think  that  hardly  enough 
is  attributed  to  its  effects ;  in  most  cases  it  is  unavoidably  con- 
clusive. It  is  not  unfrequently  said,  that  if  a  person  comes  only 
for  a  special  purpose,  that  shall  not  fix  a  domicile.  This  is  not 
to  be  taken  in  an  unqualified  latitude,  and  without  some  respect 
had  to  the  time  which  such  a  purpose  may  or  shall  occupy ;  for 
if  such  a  purpose  be  of  a  nature  that  may  probably  or  does  actu- 
ally detain  the  person  for  a  great  length  of  time,  I  cannot  but 
think  that  a  general  residence  might  grow  upon  the  special  pur- 
pose." The  texts  of  the  civil  law  on  the  question  of  domicile 
have  already  been  cited.  Their  effect  has  been  well  given  by 
Domat :  (i)  ^^  Le  principal  domieil  de  chacun  est  celui  qu'il  a  dans 
le  lieu  oii  il  tient  le  si^ge  et  le  centre  de  ses  affaires,  oil  il  a  ses 
papiers,  qu'il  ne  quitte  que  pour  quelque  cause  particulier,  d'oii, 
quand  il  est  absent,  on  dit  qu'il  est  en  voyage,  oil,  quand  on  rev- 
ient,  on  dit  qu'il  est  de  retour,  oil  il  passe  les  principales  fStes 
de  I'ann^e,  oii  il  porte  les  charges,  et  oil  il  jouit  les  priv- 
ileges de  ceux  qui  en  *  sont  habitans ; "  and  he  adds,  "  II  *  863 
est  egal  pour  ce  qui  regarde  le  domicile  d'une  personne 
qu'elle  reside  ou  fasse  sa  demeure  dans  sa  maison  propre,  ou  dans 
la  maison  d'une  autre  tenue  a  loyer  ou  a  aucun  autre  titre.  Et 
par  cette  mSme  raison,  que  la  residence  fait  le  domicile,  celui  qui 
a  une  maison  en  propre  dans  un  lieu  oil  il  ne  reside  pas,  n'y  est 
pas  pour  cela  domicilii."  And  the  Code  Napoleon  (c)  says,  **  Le 
domicile  de  tout  Fran^ais,  quant  a  Texercice  de  ses  droits  civils, 
est  au  lieu  oil  il  a  son  principal  etablissement ; "  and  that  the 
change  of  domicile  shall  be  effected  by  the  fact  of  adopting  a 
real  habitation  in  another  place.  The  '^Larem  ac  fortunarum 
suarum  summam  "  is  in  this  case  to  be  found  only  in  London, 
which  here  answers  the  description  given  by  Domat  and  by  the 
Code  Napoleon  of  that  "  real  habitation  "  which  constitutes  a 
domicile.  So  that,  even  taking  the  rule  fi*om  the  other  side,  that 
the  contract  must  be  governed  in  its  consequences  by  the  law  of 

(a)  2  Rob.  Adm.  Rep.  324.  (b)  IV.  424. 

(c)  Code  Civil,  §§  102,  103. 
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the  place  where  the  spouses  intend  to  reside,  as  laid  down  in  War- 
render  V.  Wdrrenderj  (a)  it  is  clear  that  London  was  that  place, 
for  there  is  not  in  the  evidence  in  this  case  any  thing  to  show  that 
at  the  time  of  the  marriage  there  was  any  intention  to  perform 
the  contract  in  Scotland.  The  marriage  took  place  in  Septem- 
ber, 1801,  in  an  English  parish  church.  On  the  2l8t  of  October, 
1800,  Sir  Hugh  had  written  a  letter  which  showed  the  possibility 
of  his  being  prevented  from  going  to  Scotland  in  the  course  of 
the  next  year,  and  on  the  16th  December,  1801,  was  written  the 
next  letter  which  had  any  reference  to  that  subject,  and  in  that  he 

merely  says,  "  It  is  my  resolution,  please  God,  to  go  early 
*  864    next  summer  into  Scotland.     I  wish,  if  possible,  to  *  reside 

at  Fowlis  while  I  am  in  that  country,  and  I  hope  I  shall 
without  difficulty  be  able  to  accomplish  that  wish ;  but  be  that 
as  it  may,  nothing  but  death  or  violent  sickness  shall  prevent  my 
affording  you  an  opportunity  of  seeing  me.''  In  the  next  letter 
on  the  same  subject,  dated  in  January,  1802,  he  says,  *^  I  am 
anxious,  during  my  visit  to  Ross-shire,  which  must  be  very  short, 
to  avoid  business  as  much  as  I  can."  No  one  can  say  that  these 
letters  show  that  intention  of  possessing  a  Scotch  domicile,  which, 
even  by  the  argument  on  the  other  side,  is  necessary  to  retain  the 
domicile  of  origin.  On  the  contrary,  all  the  letters  show  an  in- 
tention to  make  London  his  ^*  real  habitation,"  the  *^  centre  of  his 
affairs,"  and  the  spot  on  which  he  constituted  his  ^*  larem  ac  for- 
timarum  suarum  summam."  It  is  a  most  important  circumstance 
that  the  house  in  Gloucester  Place  was  taken  by  Sir  Hugh  on  a 
lease.  The  respondent  being  right  as  to  the  fact  of  the  domicile, 
the  law  is  decided  by  the  cases  of  Strathmore  v.  Bowes,  Shedden 
V.  Patrick,  and  Hose  v.  Moss. 

But  even  supposing  the  matrimonial  domicile  to  be  Scotland, 
that  would  not,  under  the  facts  of  this  case,  render  the  appellant 
legitimate.  The  birth  was  in  this  country,  and  it  occurred  before 
marriage.  By  the  law  of  this  country,  legitimacy  cannot  be 
conferred  by  a  subsequent  marriage.  The  status  of  the  child, 
which  it  will  not  be  denied  depends  on  that  of  the  parent,  cannot 
be  afterwards  changed.  The  expression  that,  by  the  law  of  Eng- 
land, bastardy  is  indelible  may  be  correct  or  not,  but  it  is  plain 
that  by  that  law  legitimacy,  or  the  capacity  of  legitimacy,  exis1>- 
ing  in  a  person  is  indelible.  That  characteristic  of  the  individ- 
ual must  be  taken  from  the  law  of  the  place  of  his  birth ;  and 

(a)  Ante,  Vol.  U.  p.  4SS. 
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if  bastardy  is  by  the  law  of  that  *  place  indelible,  the  *865 
status  of  the  individual  is  indelible.  The  authorities  of 
Lords  Eldon,  Redesdale,  Lyndhubst,  Bbougham,  and  Wynfobd, 
all  go  to  show  that  the  place  of  the  marriage  and  the  birth  de- 
termine the  status  ;  and  they  are  all  founded  upon  the  judgments 
of  Courts  or  the  authorities  of  the  most  recognized  text  writers. 
If  that  is  so,  then  the  status  here  has  been  so  determined.  If 
Merlin,  (a)  as  it  is  supposed,  really  makes  the  question  depend 
on  the  acquisition  of  the  right  of  citizenship,  he  is  in  error ;  for 
all  the  authorities  show  that  domicile,  such  as  is  acquired  by  long 
residence  and  having  the  centre  of  a  man's  affairs  in  a  particular 
spot,  and  nothing  else,  can  be  considered  as  affecting  it.  Domi- 
cile, again,  is  not  decided,  as  Merlin  intimates,  by  the  residence 
being  with  or  without  the  esprit  de  retaur.  It  is  constituted,  as 
Lord  Stowell  said,  by  the  permanency  of  the  habitation.  But 
domicile  does  not  decide  the  question  of  legitimacy,  which  de- 
pends on  other  circumstances.  After  reviewing  all  the  authori- 
ties. Lord  Bbouoham,  in  Birtwhistle  v.  Vardilly  (6)  says,  speaking 
of  the  question  of  legitimacy,  ^^  the  whole  inclination  of  a  man's 
mind  must  be  towards  that  law  which  prevails  where  each  man 
is  bom  and  where  his  parents  were  married,  supposing  the  coun- 
tries to  be  one  and  the  same ;  and  if  they  differ,  I  should  then 
say  the  law  of  the  birthplace  must  prevjdl."  There  can  be  no 
authority  for  giving  to  a  child  bom  out  of  Scotland  the  benefit, 
or  imposing  on  it  the  liabilities,  of  the  Scotch  law :  so  that,  even 
admitting,  for  the  sake  of  argument,  that  the  domicile  of  the 
father  before  marriage,  and,  since  marriage,  that  of  the  mother 
of  the  appellant  is  to  be  treated  as  Scotch,  and  the  mar- 
riage as  a  Scotch  marriage,  *  still  it  is  confidently  sub-  *  866 
mitted  that,  on  every  authority,  the  child,  having  been 
born  in  England  and  born  illegitimate,  must  so  remain. 

Mr,  Fleming^  on  the  same  side.  —  The  case  divides  itself  into 
two  parts,  the  first  of  which  is  the  question  of  domicile.  It  is 
admitted,  that  if  the  doi^icile  is  not  decided  to  be  Scotch,  the 
appellant  has  no  right  to  the  declarator  now  prayed.  The  second 
point  relates  to  the  status  of  the  appellant,  and  amounts  to  this : 
can  she,  under  any  circumstances,  be  considered  legitimate? 
The  1st  Will.  4,  c.  69,  gives  jurisdiction  (c)  in  these  matters  to  the 

(a)  9  vol.  Questions  de  Droit,  174.  (b)  Ante,  Vol.  n.  p.  272. 

(c)  Sect.  83. 
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Court  of  Session,  instead  of  the  Court  of  the  Commissary.  Un- 
less the  latter  Court  could  before  that  statute  have  entered  on 
the  consideration  of  this  case,  the  Court  of  Session  cannot  now 
have  any  authority  to  do  so.  The  old  authorities  are  therefore 
applicable  here.  The  law  relating  to  domicile,  as  stated  by  the 
other  side,  cannot  be  supported.  Intention  is  not  every  thing ; 
or  if  intention  is  to  govern,  it  must  do  so  when  ascertained  by 
the  acts,  and  not  by  the  expressions  of  the  party.  The  chief 
authorities  declaring  what  is  domicile  are  the  Code  Napoleon,  (a) 
Denisart,  (6)  Pothier,  (c)  Story ;  (rf)  and  they  are  all  collected 
in  Burge.  (e)  Vattel  {ff)  has  defined  domicile  to  be  a  fixed 
residence  in  any  place  with  an  intention  of  always  staying  there  ; 
but  Story  (A)  truly  observes,  that  "  it  would  be  more  correct  to 
say  that  that  place  is  properly  the  domicile  of  a  person  in  which 
his  habitation  is  fixed,  without  any  present  intention  of 
•  867  removing  therefrom."  Taking  all  these  authorities  *  to- 
gether, it  is  impossible  to  say  that  the  appellant  here  can 
bring  herself  within  their  operation.  Sir  Hugh  Munro  gave  the 
strongest  intimation  of  his  intention  as  to  domicile,  by  taking  a 
.  lease  of  the  house  in  Gloucester  Place.  His  intention  is  therefore 
against  the  appellant's  title.  But  the  mere  fact  of  a  long  resi- 
dence in  a  particular  place,  without  any  expression  of  intention 
as  to  domicile,  has  been  declared  by  Lord  Eldon  sufficient  to 
induce  him  to  declare  that  the  domicile  was  in  that  place.  Such 
were  the  circumstances  as  stated  by  his  Lordship.  Tovej/  v.  Lind- 
9ay.  (%)  That  doctrine  agreed  with  the  opinion  of  Lord  Stowell, 
in  the  case  of  the  Harmony.  (Jc)  BouUenois  gave  a  direct  opin- 
ion (Z)  that  the  status  of  legitimacy  or  illegitimacy  was  one  of 
those  states  or  conditions  of  people  which  do  not  change  with  the 
change  of  domicile :  an  opinion  which  is  adopted  by  Mr.  Burge 
in  his  very  learned  work,  (m)  And  Lord  Chief  Baron  Alexan- 
der, in  delivering  the  opinion  of  the  Judges  in  Birtwhtstle  v. 
Vardilly  (n)  says,  "  The  character  of  legitimacy  or  illegitimacy 
attached  to  the  persons  of  English  or  American  claimants  by 
their  own  law,  accompanies  them  everywhere,  and  would  prevent 

(a)  Code  Civil,  §§  102,  103.  (6)  Art.  DomicUe,  513. 

(c)  Introd.  Gen.  c.  1,  §  9.  {d)  Confl.  of  Laws,  c.  3. 

(c)  Comm.  Col.  &  For.  Law,  40.  (J)  Bk.  1,  c.  19,  §  22. 

Qi)  Confl.  of  Laws,  c.  3,  §  43.  (i)  Dow,  133. 
(k)  2  Rob.  Adm.  Rep.  824. 

(0  Tom.  2,  tit.  2,  c.  1,  obs.  22,  p.  10. 

(m)  Comm.  Col.  &  For.  Law,  105.  .     (n)  Antty  Vol.  II.  p.  581. 
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their  being  received  as  heirs  everywhere  within  the  limits  of  the 
Christian  world."  There  can  be  no  partial  legitimacy ;  it  must 
exist  everywhere  if  it  exists  at  all.  Now  it  is  impossible  to  say 
that  the  appellant  is  legitimate  in  the  Courts  in  England.  If  so, 
she  cannot,  according  to  these  authorities,  be  legitimate  anywhere. 
Supposing  the  domicile  of  the  father  and  mother  at  the 
time  of  the  marriage  to  have  been  Scotch,  that  *  would  *  868 
not  affect  the  question  of  the  legitimacy  of  the  child  which 
had  been  bom  in  England  some  years  before  that  marriage.  It 
will  be  said,  however,  that  to  this  remark  the  law  of  Scotland 
furnishes  an  exception,  by  conferring  legitimacy  on  the  children 
through  a  marriage  of  their  parents  celebrated  at  any  distance 
of  time  after  their  birth.  But  that  proposition,  if  so  stated,  is 
not  correct.  The  subsequent  marriage  will  only  confer  legitimacy 
under  peculiar  circumstances.  The  parties  must  be  Scotch,  the 
marriage  must  be  Scotch,  and  there  must  have  existed  no  impedi- 
ments to  the  marriage.  It  is  submitted,  too,  that  a  subsequent 
marriage  in  Scotland  will  not  confer  legitimacy  on  a  child  previ- 
ously bom  out  of  Scotland.  The  doctrine  of  legitimation  by 
subsequent  matrimony  has  only  been  the  law  of  Scotland  during 
the  last  two  or  three  centuries ;  nor  has  its  operation  been  ad- 
mitted in  any  decided  cases  except  where  all  the  parties  have 
been  Scotch,  and  the  events  have  taken  place  in  Scotland.  It  is 
said  to  have  been  borrowed  from  the  canon  law,  but  it  was  at 
first  somewhat  doubtfully  recognized  by  the  law  writers  of  Scot- 
land ;  they  put  it  forward,  but  in  general  terms.  Such  was  the 
mode  in  which  Lord  Katnes  treated  it.  (a)  In  ancient  times  it 
was  certainly  unknown.  It  is  not  mentioned  as  a  law  of  Scot- 
land in  the  **  Regiam  Majestatem ; "  and  it  has  not  been  intro- 
duced by  the  authority  of  any  statute.  It  exists  alone  upon 
comparatively  recent  custom.  And  even  in  modem  times,  the 
best  writer  on  the  law  of  Scotland  shows  that  the  operation  of 
this  peculiar  law  is  not  so  universal  in  itself,  nor  so  easily  appUed, 
as  it  is  contended  to  be  in  this  case.  Bell,  in  his  ^^  Princi- 
ples of  the  Law  of  Scotland, "  (6)  says,  that  *  where  the  *  869 
domicile  of  the  parents  at  the  birth  and  the  marriage  is 
Scotch,  the  child  is  legitimated,  but  that  it  does  not  become  so 
by  the  parents  going  to  Scotland  to  marry.  This  mode  of  speak- 
ing of  the  parents  in  the  plural  number  must  be  taken,  in  so 
careful  and  accurate  a  writer,  as  an  indication  of  his  opinion  that 

(a)  Bk.  8,  §  8.  (6)  dd  edit.  p.  444. 
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it  would  not  be  sufficient  if  only  one  of  the  parents  fulfilled 
these  conditions.  That  would  show  that  the  domicile  not  of  one 
but  of  both  must  be  Scotch.  The  appellant  here  must  contend 
not  that  she  was  legitimated  by  the  marriage,  but  that  she  was 
legitimate  from  the  beginning.  But  such  an  argument  would  at 
once  be  fatal  to  her  claim ;  for  at  the  beginning,  namely,  from 
the  moment  of  birth,  and  for  some  years  afterwards,  it  is  clear 
that,  both  in  fact  and  in  law,  by  the  law  of  Scotland  as  well  as 
England,  she  was  not  legitimate ;  yet  to  the  extent  of  that  argu- 
ment she  must  go,  in  order  to  bring  herself  within  the  Scotch 
law,  for  such  was  distinctly  stated  to  be  the  Scotch  law  in  the 
case  of  BirtwhiMe  v.  Vardill :  (a)  a  doctrine  most  fully  borne 
out  by  all  the  principles  deducible  from  preceding  cases.  From 
all  the  authorities  it  is  clear  that  the  status  of  the  person,  espe- 
cially the  status  of  legitimacy,  must  be  judged  of  by  the  law  of 
the  country  where  that  status  originated.  The  subsequent  domi- 
cile of  the  parents  cannot  affect  it.  That  domicile  will  not  con- 
fer on  the  child  the  capacity  to  acquire  legitimacy.  And  when 
BouUenois  and  Merlin  are  quoted  to  show  that  a  child,  bastard 
in  England,  may  become  legitimate  in  France,  the  expressions  of 
the  latter  must  be  attended  to,  and  they  clearly  prove  that  in 

his  opinion  such  a  change  could  only  take  place  after  the 
*  870    naturalization  of  both  parents  and  *  child.    That  word  does 

not  mean,  as  it  has  been  contended,  domicile,  it  means  natu- 
ralization in  the  ordinary  sense  of  that  term ;  an  act  of  the  su- 
preme authority  of  a  country,  adopting  as  native-bom  citizens 
pers6ns  who  had  hitherto  been  foreigners  in  it.  Such  an  im- 
portant change  may  be  worked  in  that  country  by  its  supreme 
authority,  but  it  cannot  be  the  result  of  the  mere  act  of  the 
parties  themselves.  In  this  case  all  that  has  been  done  is  the  act 
of  the  parties,  and  it  has  no  such  force  as  to  change  the  status 
which  the  law  of  the  country  where  the  appellant  was  bom  fixed 
upon  her  at  the  moment  of  her  birth. 

Mr.  Pembertan^  in  reply.  —  The  domicile  of  the  father  is  that 
of  both  the  spouses.  The  incidents  of  the  marriage  are  not  gov- 
erned by  the  place  of  the  marriage  nor  of  the  birth,  but  by  the 
domicile  of  the  spouses.  If  there  is  a  conflict  of  law  here,  as 
the  matter  to  be  affected  is  Scotch  estate,  the  Scotch  law  must 
govern.     The  declarator  asked  is,  that  the  appellant  is,  as  persona 

(a)  Per  Lord  Bbouqham,  ante^  Vol.  U.  p.  6S8. 
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destgnata  under  an  entail,  entitled  to  be  declared  the  heir  of  Sir 
Hugh  Munro,  according  to  the  law  of  Scotland :  it  is,  therefore, 
solely  a  question  to  be  decided  by  that  law.  Domicile  must 
decide  this  case.  Residence  is  one  of  the  indications  of  intention 
as  to  domicile,  but  it  is  not  conclusive.  Intention  is  superior  to 
mere  length  of  residence.  Here  the  intention  was  clear.  Never 
for  one  moment  did  Sir  Hugh  Munro  show  an  intention  to  aban- 
don his  domicile  of  origin ;  on  the  contrary,  he  always  manifested 
his  sense  of  Scotland  being  his  home,  though  London  was  his 
temporary  residence.  While  in  London,  he  might,  in  the  words 
of  the  Code,  be  described  as  travelling.  His  fortune,  his  rank, 
his  habits,  all  connected  him  with  Scotland ;  and  family 
*  differences  first,  and  afterwards  the  attachment  he  had  *  871 
formed  in  this  country,  only  persuaded  him  to  delay  a 
return  to  his  native  country :  but  with  his  agents  there  he  kept 
up  a  continual  communication,  and  his  Scotch  domicile  was  never 
lost.  His  domicile  made  his  marriage  a  Scotch  marriage,  and 
conferred  on  his  child  all  the  benefits  of  such  a  contract. 

August  10,  1840. 

The  Lord  Chancellor.  —  My  Lords,  in  these  cases  the  first 
point  to  be  considered  is  the  rule  of  the  law  of  Scotland,  as  to 
the  effect  of  a  subsequent  marriage  of  a  domiciled  Scotsman 
upon  the  issue  of  the  parties  bom  before  the  marriage,  when  the 
birth  of  such  issue  and  the  ceremony  of  marriage  took  place  out 
of  Scotland.  Not  that  all  those  circumstances  occur  in  the  case 
of  Ladff  Dalhausie  v.  M  ^Doiuill ;  but  as  they  do  in  that  of  MAnro 
V.  Munro^  it  will  be  convenient  to  consider  the  whole  of  the  prop- 
osition, and  then  apply  the  result  to  the  particular  circumstances 
of  each  case. 

To  whatever  principle  the  law  of  legitimation  by  subsequent 
marriage  be  attributed,  there  can  be  no  doubt  of  the  generality 
of  the  rule  where  the  parents  were  capable  of  contracting  mar- 
riage at  the  birth  or  conception  of  the  child.  Wherever,  there- 
fore, a  marriage  follows  the  birth  of  children  procreated  of  the 
parties  to  the  marriage,  all  the  requisites  concur  which  are 
required  by  the  terms  in  which  the  rule  is  laid  down,  assum- 
ing always  that  the  circumstances  are  such  as  to  bring  the  case 
within  the  operation  of  the  law  of  Scotiand  ;  and  as  the  laws  of 
every  country  generaUy  affect  all  those  who  have  their  domicUe 
in  such  country,  it  would  appear  that,  in  order  to  bring  any  par- 
ticular case  within  this  rule  of  the  law  of  Scotiand,  it  could 
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only  be  necessary  to  show  that  the  domicile  of  the  parties  was 
Scotch. 

*  872        *  The  consideration  is  of  much  importance  in  a  case  in 

which  it  is  said  that  no  precedent  can  be  found  in  which 
the  particular  facts  of  this  case  occurred;  because  if  the  case 
falls  within  the  terms  of  the  general  rule,  such  rule  must  govem 
it,  unless  it  can  be  shown  that  there  is  principle  or  authority 
for  making  it  an  exception  to  the  general  rule,  and  withdrawing 
it  from  its  operation. 

The  two  circumstances  relied  upon  for  that  purpose  are,  first, 
that  the  child  was  born  out  of  Scotland ;  and  secondly,  that  the 
marriage  took  place  out  of  Scotland.  If  it  should  appear  that 
neither  of  these  circumstances  would,  by  itself,  take  the  case  out 
of  the  general  rule,  the  union  of  the  two  cannot  have  that  effect. 
It  can  hardly  be  contended  that  the  country  in  which  the  mar- 
riage takes  place  is  material :  it  has  never  been  considered  mate- 
rial by  the  writers  upon  civil  law,  nor  so  treated  in  the  decisions 
of  the  Courts.  In  De  Conty*%  Case^  (a)  the  marriage,  although 
it  took  place  in  England,  conferred  legitimacy  on  a  child  whose 
domicile  of  origin  was  in  France.  The  law  of  the  country  where 
the  marriage  is  celebrated  ascertained  its  validity  ;  the  law  of  the 
country  of  the  domicile  regulated  its  civil  consequences.  But  if 
the  place  of  the  marriage  be  not  material,  still  less  can  the  place 
of  the  birth  be  so  considered.  The  law  of  Scotland  assumes  that 
what  in  that  country  is  considered  as  equivalent  to  a  marriage, 
took  place  before  the  birth  or  conception  of  the  child.  If  that 
be  assumed,  how  can  it  be  material  in  what  coimtry  the  child  was 
bom  ?    This  assumption  is  adopted  for  the  purpose  of  legitima- 

tizing  the  issue :  why  is  it  to  be  abandoned  when  it  is 

*  873    peculiarly  necessary  *  for  that  purpose  ?    If  a  domiciled 

Scotchman  be  in  the  habit,  for  business  or  pleasure,  of 
passing  part  of  his  time  beyond  the  border,  and  some  of  his 
children  are  bom  within  and  some  without  the  Umits  of  Scot- 
land, can  it  be  the  law  that  a  subsequent  marriage  should  legiti- 
matize some  only  of  his  children,  and  leave  the  rest  illegitimate  ? 
It  has  been  assumed  in  argument,  that  any  of  such  children,  bom 
in  a  country  which  allowed  legitimation  per  sviseqiiens  matrimo- 
nium  would  be  legitimate  in  Scotland,  but  not  if  born  in  England, 
or  in  any  other  country  which  did  not  recognize  such  legitima- 
tion.    This  argument  is  founded  upon  the  supposed  indelibility 

(a)  Guessiere,  torn.  2,  b.  7,  o.  7. 
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of  bastardy,  and  seems  to  have  its  origin  in  the  circumstance  of 
some  very  learned  persons  having  used  expressions  applicable  to 
English  law  upon  a  question  of  purely  Scotch  law.  If  English 
parents  have  a  child  bom  in  another  country,  could  the  legitimacy 
of  such  child  in  England  be  affected  by  any  law  of  such  country  ? 
The  effect  of  a  Scotch  marriage  must  be  judged  of  with  reference 
to  Scotch  law,  and  that  law  not  only  does  not  admit  the  doctrine 
of  the  indelibility  of  bastardy,  but,  on  the  contrary,  holds  that 
no  bastardy  is  indelible,  unless  the  parents  were  at  the  time  of 
the  birth  incapable  of  marrying.  If,  therefore,  the  law  of  Eng- 
land be  imported  into  the  consideration,  the  effect  of  the  Scotch 
marriage  is  judged  of,  not  by  the  law  of  Scotland,  but  by  the 
law  of  England. 

In  this  view  of  the  law  of  Scotland,  all  the  learned  Judges  of 
the  Court  of  Session,  with  the  single  exception  of  the  Lord 
President,  concurred  ;  and  he  founded  his  dissent  upon  the  rule 
of  the  law  of  England  as  to  the  indelibility  of  bastardy,  and  upon 
expressions  of  English  lawyers.  But  he  adds,  ^^  In  the  case  of 
Hose  V.  Ross,  I  stated  in  my  opinion  that  I  would  not  take 
*  the  law  from  such  an  extreme  case  as  that  of  a  woman  *  874 
taken  suddenly,  and  perhaps  prematurely,  in  labour,  whilst 
travelling  in  England  with  or  without  her  paramour,  and  brought 
to  bed  of  a  bastard  there  and  then ;  returning  with  it  on  her 
recovery  to  Scotland.  That  is  an  extreme  case ;  and  what  might 
be  the  law  as  to  it,  we  must  endeavour  to  settle  when  the  case 
occurs."  Beyond  all  doubt,  a  child  so  bom  would  be  affected 
with  indelible  bastardy  in  England  ;  and  if  that  is  to  regulate  his 
status  in  Scotland,  the  peculiar  circumstances  referred  to  would 
not  make  an  exception  in  his  favour. 

For  these  reasons,  and  upon  these  authorities,  if  the  question 
were  to  be  decided  upon  the  general  principles  of  the  civil  law, 
or  upon  the  law  as  established  in  Scotland,  there  would  not,  I 
think,  be  any  difficulty  in  coming  to  the  conclusion  that  the  child 
of  a  Scotchman,  though  bom  in  England,  would  become  legiti- 
mate for  all  civil  purposes  in  Scotland,  by  a  subsequent  marriage 
of  the  parents  in  England,  if  the  domicile  of  the  father  was,  and 
continued  throughout  to  be,  Scotch.  It  remains  to  be  inquired 
whether  there  are  authorities  against  such  a  conclusion. 

In  Shedden  v.  Patrick^  (a)  the  question  did  not  arise,  because 
the  father  was  there  held  to  be  domiciled  in  America.    In  that 

(o)  Diet.  Dec.  "  Foreign,"  App.  n.  6,  1  July,  1803. 
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case,  therefore,  there  was  wanting  that  only  circumstance  upon 
which  rests  the  title  of  the  child  to  claim  the  benefit  of  the  laws 
of  Scotland. 

In  Strathmore  v.  Bowes^  (a)  if  it  was  not  assumed  that  the 

domicile  of  the  father  was  English,  it  certainly  does  not  appear 

to  have  been  proved  to  be  Scotch ;  Lord  Eldon  saying  the 

*  875    domicile  was  principally  *  in  England ;  but  the  decision 

seems  to  have  turned  upon  this,  that  the  claim  was  to  a 
British  peerage.  Whatever  expressions  may  have  fallen  from 
Lord  S.EDESDALE,  for  none  can  be  quoted  as  coming  from  Lord 
Eldon,  the  decision  of  that  case  cannot  be  quoted  as  an  authority 
in  a  case  respecting  Scotch  property,  in  which  the  domicile  of  the 
father  was  Scotch. 

In  Mo9e  V.  i2o««,  (i)  the  domicile  of  the  father  was  EngUsh. 
Lord  Ltndhurst  stated,  as  the  ground  of  his  opinion,  that 
although  the  marriage  was  in  Scotland,  it  was  a  marriage  of 
persons  having  an  English  domicile,  and  coming  into  Scotland 
for  the  purpose  of  the  marriage  only.  If  this  case  proves  any- 
thing bearing  upon  the  present,  it  is  that  it  is  not  the  place  of 
the  marriage,  but  the  domicile  of  the  parties  married^  which  regu- 
lates the  civil  consequences  of  the  marriage. 

For  the  same  purpose,  and  for  that  only,  the  case  of  Warrefider 
V.  Warrender  (c)  has  application  to  the  present,  because  in  tiiat 
case  it  was  assumed,  and  I  think  correctly,  that  for  civil  purposes 
in  Scotland,  a  marriage  in  England  of  a  domiciled  Scotchman  was 
to  be  considered  as  a  Scotch  marriage. 

These  decisions,  therefore,  do  not  establish  any  principle  or 
lay  down  any  rule  inconsistent  with  the  proposition  that  the  child 
of  a  Scotchman,  though  bom  in  England,  becomes  legitimate  for 
all  civil  purposes  in  Scotland,  by  the  subsequent  marriage  of  the 
parents  in  England,  if  the  domicile  of  the  father  was,  and  con- 
tinued throughout  to  be,  Scotch.  If  this  be  the  rule  of  law  in 
Scotland,  it  embraces  the  case  of  Munro  v.  Munro^  and 

*  876   therefore  includes  that  of  Lady  *  JDalhousie  v.  M'Douall^ 

and  renders  it  unnecessary  to  consider  some  of  the  minor 
points  discussed ;  such  as  whether  the  mother  had  or  had  not  lost 
her  Scotch  domicile,  and  whether  the  fact  of  the  conception  hav- 
ing been  in  Scotland  might  not  of  itself  have  led  to  a  decision  in 
favour  of  the  legitimacy.    In  both  cases  the  question  of  fact 

(a)  4  Wilfl.  &  S.  App.  89. 

(b)  16  July,  1830;  4  Wils.  &  8.  289.  (c)  Ante,  YoL  H.  p.  488. 
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remains  to  be  considered,  namely,  what  was  the  domicile  of  the 
father.  In  both  cases  the  domicile  of  the  father  was  originally 
Scotch ;  and  the  question  is  whether,  in  either  instance,  he  had 
at  the  time  of  the  marriage  lost  this  domicile  of  origin. 

Questions  of  domicile  are  frequently  attended  with  great  difB- 
culty;  and  as  the  circumstances  which  give  rise  to  such  ques- 
tions are  necessarily  very  various,  it  is  of  the  utmost  importance 
not  to  depart  from  any  principles  which  have  been  established 
relative  to  such  questions,  particularly  if  such  principles  be 
adopted,  not  only  by  the  laws  of  England,  but  generally  by  the 
laws  of  other  countries.  It  is,  I  conceive,  one  of  those  principles 
that  the  domicile  of  origin  must  prevail  until  the  party  has  not 
only  acquired  another,  but  has  manifested  and  carried  into  execu- 
tion an  intention  of  abandoning  his  former  domicile,  and  ac- 
quiring another  as  his  sole  domicile.  Such,  after  the  fullest 
consideration  of  the  authorities,  was  the  principle  laid  down  by 
Lord  Alvanley,  in  Somerville  v.  Somervilley  (a)  and  from  which 
I  see  no  reason  for  dissenting.  So  firmly  indeed  did  the  civil  law 
consider  the  domicile  of  origin  to'  adhere,  that  it  holds  that  if  it 
be  actually  abandoned,  and  a  domicile  acquired,  but  that  again 
abandoned,  and  no  new  one  acquired  in  its  place,  the  dom- 
icile of  origin  revives.  ^  *  To  effect  this  abandonment  of  *  877 
the  domicile  of  origin,  and  substitute  another  in  its  place, 
it  required  le  coneours  de  la  volontS  et  du  fait;  animo  et  facto; 
that  is,  the  choice  of  a  place ;  actual  residence  in  the  place  then 
chosen ;  and  that  it  should  be  the  principal  and  permanent  resi- 
dence ;  the  spot  where  he  had  placed  ^'  larem  rerumque  ac  fortu- 
narum  suarum  summam  ; "  in  fact  there  must  be  both  residence 
and  intention.  '  Residence  alone  has  no  effect  'per  «e,  though  it 
may  be  most  important  as  a  ground  from  which  to  infer  inten- 
tion.^ Mr.  Burge,  in  his  excellent  work,  (6)  cites  many  author- 
ities from  the  civilians  to  establish  this  proposition.  It  is  not, 
he  says,  by  purchasing  and  occupying  a  house  or  furnishing  it,  or 
vesting  a  part  of  his  capital  there,  nor  by  residence  alone,  that 
domicile  is  acquired,  but  it  must  be  residence  with  the  intention 

(a)  5  Ves.  787. 

(6)  1  Comm.  Col.  k  For.  Laws,  54. 


1  See  Undy  v.  Undj,  L.  R.  1  H.  L.  So.  450. 

*  See  Lord  Kinqbdowit,  m  Moorhotue  v.  Lord,  10  H.  L.  Cas.  291,  292; 
Shaw  C.  J.,  in  Sears  v.  Boston,  1  Met.  251. 

[689] 


*  877  CASES  IN  THE   HOUSE  OF  LORDS. 

that  it  should  be  permanent.^  In  allegations  depending  upon 
intention,  difficulties  may  arise  in  coming  to  a  conclusion  upon 
the  facts  of  any  particular  case,  but  those  difficulties  will  be  much 
diminished  by  keeping  steadily  in  view  the  principle  which  ought 
to  guide  the  decision  as  to  the  application  of  the  facts. 

If,  then,  it  be  the  rule  of  law  of  Scotland  that  the  domicile  of 
origin  must  prevail,  unless  it  be  proved  that  the  party  has  ac- 
quired another  by  residence,  coupled  with  an  intention  of  making 
that  his  sole  residence  and  abandoning  his  domicile  of  origin,  — 
I  cannot  think  that  there  will  be  much  difficulty  in  coming  to  a 
satisfactory  conclusion  upon  examining  the  evidence  in  these 
cases  with  reference  to  this  rule.  In  the  case  of  Lady  Dalhousie 
V.  M^Douall^  there  is  really  no  difficulty  at  all.     There  is  nothing 

in  that  case  which  can  raise  a  question  as  to  the  father 
*  878    *  having  abandoned  his  Scotch  domicile.     In  the  case  of 

Munro  v.  Munro  the  difficulty  is  apparently  greater,  be- 
cause there  was  a  residence  in  England  of  many  years ;  but  the 
only  period  to  be  considered  is  from  the  father  quitting  Scotland 
in  1794,  to  the  time  of  the  marriage,  1801.  There  was  a  suffi- 
cient reason,  independently  of  any  intention  of  changing  his  dom- 
icile, for  his  leaving  Scotland  in  1794.  His  family  house  was  not 
in  a  fit  state  for  residence,  and  he  had  failed  in  effecting  a  pro- 
posed arrangement  with  his  mother  by  which  he  wished  to  obtain 
for  his  own  use  the  house  where  she  lived.  There  is  no  groimd 
for  supposing  that  he  at  that  time  intended  to  abandon  Scotland ; 
the  reverse  is  proved  by  the  first  letter  he  wrote  after  his  arrival 
in  London  (3d  of  September,  1794),  in  which  he  gives  directions 
about  keeping  some  land  in  grass,  the  only  farming  he  takes 
pleasure  in,  and  about  clothes-presses  for  his  dressing-room  at 
Fowlis.  In  November,  1794,  he  occupied  the  office  of  deputy- 
lieutenant  of  Ross-shire.  In  1795,  on  the  9th  of  February,  he 
gave  directions  for  the  preparations  of  a  will  in  the  Scotch  form ; 
and  in  a  letter  of  the  14th  of  June,  he  states  his  intention  of 
being  in  Ross-shire  at  the  end  of  the  month,  which  by  subsequent 
letters  it  appears  was  prevented  by  an  attack  of  illness.  He,  in 
a  letter  of  the  1st  of  September,  1795,  expresses  his  regret  at 
having  been  prevented  going  to  Scotland ;  and  in  a  letter  of  the 
14th  of  September,  he  says  he  shall  be  there  early  next  summer ; 
and  in  a  letter  of  the  18th,  he  says  that  he  shall,  after  Whitsun- 

*  See  Oilman  v,  Gilman,  52  Maine,  173,  174;  Attorney-General  p.  Pottin- 
ger,  6  H.  &  N.  733,  747,  748;  Whitney  w.  Sherbom,  12  Allen,  111. 
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tide  next,  take  the  management  of  his  estate  into  his  own  hands. 
Similar  expressions  occur  in  many  letters  of  1795  and  1796.  In 
a  letter  of  the  7th  of  October,  1796,  he  says,  "  I  shall  be  in 
Ross-shire  next  year,  and  should  unforeseen  *  events  oblige  *  879 
me  to  defer  my  journey,"  &c. ;  and  in  a  letter  of  the  27th 
of  October,  he  directs  th*e  payment  in  kind  of  hens  and  eggs  to  be 
continued,  saying,  "when  at  home  I  shall  have  occasion  for 
them."  Many  letters  in  1797  speak  of  his  intended  journey  to 
Scotland ;  and  in  one  of  the  25th  of  November,  1797,  he  says, 
"  my  journey  to  Ross-shire,  so  long  and  often  retarded  by  circum- 
stances which  I  could  not  foresee,  is  now,  by  the  advice  of  my 
friends  here,  given  up  till  next  summer." 

It  appears  that  before  this  time,  that  is,  in  1794  or  1795,  the 
connection  between  the  appellant's  father  and  mother  had  been 
formed,  and  she  was  born  in  September,  1796,  which  may  well 
account  for  the  continued  postponements  of  his  intended  journey 
to  Scotland ;  but  he  does  not  appear  ever  to  have  abandoned  the 
intention ;  for  in  a  letter  of  the  28th  of  March,  1798,  to  a  person 
in  Scotland,  he  says  that  he  expects  very  soon  to  be  able  to  write 
him  the  time  at  which  he  proposed  himself  the  pleasure  of  seeing 
him.     In  1799,  1800,  and  1801,  he  gives  directions  for  the  fitting 
up  of  his  family  residence  in  Scotland,  and  for  that  purpose  sends 
large  quantities  of  furniture  from  London;  and  in  September, 
1801,  he  marries  the  appellant's  mother,  and  by  letter  of  the 
same  year  speaks  of  his  intention  of  coming  to  Scotland.     In  a 
letter  of  the  15th  of  April,  1802,  he  says :  '*  I  have  resolved  to 
be  at  Fowlis  as  soon  as  the  house,  which  is  painting  and  papering, 
can  be  inhabited ;  but  as  these  things  do  not  depend  upon  my 
wishes,  I  cannot  fix  positively  any  time.   I  hope  to  be  in  Edinburgh 
in  July  or  August."     He  accordingly  went  to  Scotland  that  year 
with  his  family,  and  resided  in  his  family  house  at  Fowlis,  and 
there  continued  till  1808,  the  appellant's  mother  having 
died  *  there  in  1803.    Lord  Corehousb,  who  entered  much    *  880 
into  this  part  of  the  case,  in  commenting  on  this  corre- 
spondence, asked  this  question :   "  Do  these  expressions,  when 
read  in  connection  with  the  context,  import  that  he  was  to  return 
to  Scotland,  with  a  view  to  settle  permanently  there,  and  to  live 
at  the  castle  of  Fowlis  during  the  rest  of  his  life  ?    The  very 
reverse  is  manifest."     And  then  he  observes  upon  expressions 
used,  indicating  that  the  promised  visit  to  Scotland  would  be 
short.     Those  observations  would  be  highly  important  if  the 
question  was,  whether  by  his  subsequent  residence  in  Scotland 
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he  had  acquired  a  new  domicile  there ;  but  they  do  not  appear  to 
me  to  touch  the  question  whether  he  had  abandoned  the  domicile 
of  origin  in  that  country,  which  can  only  be  effected  by  evidence 
of  an  intention  to  do  so,  accompanying  the  act  of  a  residence 
elsewhere.  If  he  even  formed  such  an  intention,  to  what  period 
is  the  adoption  of  that  resolution  to  be  referred  ?  In  order  to  be 
of  any  effect  upon  the  present  question,  it  would  be  at  some  time 
prior  to  September,  1801,  the  date  of  the  marriage. 

That  he  took  a  lease  of  the  house  in  Gloucester  Place,  and 
formed  an  establishment  there,  has  been  much  relied  upon,  and, 
in  the  absence  of  better  evidence  of  intention  as  to  his  future 
domicile,  might  be  important  as  affording  evidence  of  such  inten- 
tion, but  cannot  be  of  any  avail  when  horn  the  correspondence 
the  best  means  are  afforded  of  ascertaining  what  his  real  inten- 
tions were.  The  having  a  house  and  an  establishment  in  London 
is  perfectly  consistent  with  a  domicile  in  Scotland.  This  fact 
existed  in  Somerville  v.  Somerville^  and  in  Warrender  v.  Warrendern 
Taking,  therefore,  the  rule  of  law  as  to  the  domicile  of  origin 
*  881  to  be  what  I  have  before  stated,  and  applying  the  *  evidence 
to  that  rule,  I  do  not  find  it  proved  that  the  appellant's 
father  acquired  a  new  domicile  in  England  with  the  intention  of 
making  that  his  sole  residence,  and  abandoning  his  domicile  of 
origin  in  Scotland. 

If  that  be  a  correct  conclusion  from  the  evidence,  it  follows 
that  the  appellant  in  Munro  v.  Munro^  being  the  child  of  a  domi- 
ciled Scotchman,  had,  at  the  moment  of  her  birth,  a  capacity  of 
being  legitimated  by  the  subsequent  marriage  of  her  parents  for 
aU  civil  purposes  in  Scotland,  and  that  she  accordingly,  by  the 
subsequent  marriage  in  1801,  became  legitimate,  and  as  such 
capable  of  succeeding  to  the  property  in  question. 

The  consequences  of  the  opinions  I  have  expressed  are  these :  — 
I  propose  to  your  Lordships  to  afQrm  the  interlocutor  appealed 
from  in  Lady  Dalhousie  v.  M^DoualU  with  costs ;  and  to  reverse 
the  interlocutor  appealed  from  in  Munro  v.  Munro^  and  to  remit 
the  cause  back  to  the  Court  of  Session,  with  a  declaration  that  the 
pursuer  (the  appellant)  is  the  lawful  daughter  of  Sir  Hugh 
Munro. 

Lord  Brougham.  —  My  Lords,  I  had  not  the  good  fortune  to 

be  present  when  this  case  was  argued ;  and  therefore,  were  it  an 

ordinary  case,  I  should  not  have  expressed  any  opinion  whatever. 

Nevertheless,  from  the  part  I  have  so  frequently  taken  in  cases  of 
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this  kind,  a  reference  to  which  has  been  made  in  disposing  of  the 
present  case,  both  in  the  Court  below  and  by  my  noble  and 
learned  friend  in  deUvering  judgment  here,  I  think  it  right  that 
I  should  not  suffer  the  decision  of  the  House  to  be  come  to  with- 
out saying  a  few  words. 

There  are  two  questions  for  the  consideration  of  *  your  *  882 
Lordships,  as  there  were  for  the  consideration  of  the  Court 
below.  The  first  is,  whether,  supposing  the  domicile  of  the  parties 
at  the  time  of  the  marriage  to  have  been  in  Scotland,  that  marriage 
had  the  effect  of  legitimatizing  issue  bom  in  England  before  the 
marriage  ;  with  reference  to  the  question  raised  before  the  Scotch 
Court  as  to  the  title  of  the  party  to  be  considered  an  heir  of  tailzie 
to  a  Scotch  real  estate,  qiuisi  an  estate  tail,  as  one  of  the  children 
of  the  heir  of  entail  then  in  possession  of  that  estate.  The  next 
question  is,  whether  the  domicile  was  English  or  Scotch. 

My  Lords,  on  the  first  of  those  two  questions  it  is,  no  doubt,  fit 
to  observe  that  this  is  at  present,  for  the  first  time,  undergoing 
decision.     It  has  frequently  been  mooted  in  argument  by  text 
writers,  in  discussions  at  the  bar,  and  occasionally  by  learned 
Judges  arguing  on  the  Bench,  but  up  to  this  time  no  decision  has 
ever  been  made  either  in  Scotland  or  here  upon  the  point ;  namely, 
whether  legitimization  is  affected  by  tlie  subsequent  marriage  of 
the  parents  of  a  child  bom  out  of  wedlock,  that  child  being  bom 
in  a  country,  and  that  marriage  being  celebrated  in  a  country, 
where  no  such  law  holds,  but  the  parties,  though  being  in  that 
country,  yet,  of  course,  at  the  time  of  the  marriage  being  domi- 
ciled in  Scotland,  where  the  question  arises  touching  the  succes- 
sion to  real  estate  situated  in  Scotland.     That  question  is  now  ^ 
about  to  be  decided  for  the  first  time  one  way,  having  been  dis- 
posed of  in  Scotland  upon  the  fact  only  the  other  way ;  because, 
as  I  shall  presently  observe,  and  it  is  with  great  satisfaction  I 
state  it,  the  great  majority  of  the  learned  Judges  in  the  Court 
below,  who  dealt  with  the  question  of  law,  came  to  the  same 
conclusion  as  that  to  which  I  trust  your  Lordships,  on  the 
recommendation  *  of  my  noble  and  learned  friend,  are  now    *  883 
about  to  come;  but  they  did  not  feel  themselves  called 
upon  to  decide  the  case  on  that  point.    It  is  needless  to  add  that 
this  decision  does  not  run  counter  to  the  previous  authorities, 
but,  as  far  as  any  previous  decision  approaches  the  present  case, 
all  the  weight  of  authority  is  in  favour  of  the  judgment. 

I  have  now  to  remind  your  Lordships  of  the  weight  of  judicial 
authority  in  the  Court  below  upon  this  question ;  in  order  that  it 
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may  be  by  no  means  supposed  that«  because  your  Lordships  are 
reversing  this  judgment,  you  are  laying  down  principles  of  law 
contrary  to  the  opinion  of  the  learned  Judges  from  whose  decision 
the  appeal  comes. 

The  five  learned  Judges  who  formed  the  majority  whose  deci- 
sion you  are  about  to  reverse,  but  to  reverse  on  the  ground  of 
fact,  —  those  five  learned  Judges,  in  the  first  part  of  their  state- 
ment, seem  rather  to  save  the  question.  They  seem  not  to  dispose 
of  the  question,  but  give  afterwards  a  very  plain  opinion  in  the 
affirmative,  —  I  mean  the  Lord  Justice  Clerk,  and  the  other  four 
who  agreed  with  him.  They  state  the  difficulties  which  they 
think  exist,  in  the  first  place,  on  the  supposition  of  Sir  Hugh  being 
a  domiciled  Scotchman :  ^^  Even  upon  this  supposition,  however, 
we  think  the  pursuer  must  have  had  difficulties  to  encounter 
which  have  not  yet  been  resolved  by  any  clear  authority  in  the 
law  of  either  country.  Some  of  the  dicta  in  the  ultimate  decision 
of  the  cases  of  Shedden,  of  Strathmore,  and  of  Ross,  seem  to  point 
to  a  conclusion  against  her;  while  others  of  the  veiy  highest 
authority,  in  the  more  recent  case  of  Sir  George  Warrender,  have 
rather  a  contrary  bearing.  But  holding,  as  we  do,  that  the  domi- 
cile of  the  husband  was  also  English,  we  humbly  conceive 
*  884  that  there  is  no  authority  *  on  which  the  claim  of  the  pur- 
suer can  be  supported."  Had  it  stopped  there,  I  should 
have  said,  as  I  did  some  time  ago,  that  their  Lordships  being  of 
opinion  that  the  fact  of  the  Scotch  domicile  was  not  established, 
they  had  no  occasion  to  dispose  of  the  question  of  law  at  all,  as 
the  question  of  law  did  not  arise  unless  the  fact  of  the  Scotch 
domicile  was  proved ;  but  what  follows  seems  clearly  to  intimate 
that  those  learned  Judges  were  of  the  same  opinion  upon  the 
point  of  law  with  the  majority,  though  they  differed  from  them 
in  point  of  fact ;  for  they  say,  *'  The  law,  therefore,  under  which 
they  themselves  intended  to  live  as  married  persons,  may  veiy 
well  be  allowed  to  settle  the  extent  of  their  rights  and  duties  as 
with  each  other,  but  cannot  affect  the  condition  of  children  pre- 
viously born,  which  we  think  must  be  determined  by  the  law  of 
the  country  where  the  parents  were  domiciled  at  the  biith  and 
the  marriage.  If  the  domicile  was  not  the  same  for  both  parents 
at  these  two  periods,  we  should  hold  that  that  of  the  father  at 
the  time  of  the  marriage  should  give  the  rule.  But  as  they  were 
the  same  in  this  case,  the  question  does  not  arise  ;"  thus  agreeing 
clearly  upon  the  point  of  law  with  the  majority  of  the  learned 
Judges,  though  they  differed  in  point  of  fact.  They  all  agreed, 
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with  the  exception  of  the  learned  Lord  President.  Lord  Core- 
house,  who  differed  upon  the  question  of  fact,  delivered  a  very 
clear  judgment  upon  the  point  of  law ;  but,  with  the  exception  of 
the  learned  Lord  President,  all  the  Judges  of  the  Court  below 
held  that  the  subsequent  marriage  of  the  parents  would  legitimate 
the  issue  before  marriage,  provided  the  parties  were  domiciled  at 
the  time  of  the  marriage  in  a  country  the  law  of  which  recognizes 
legitimation  per  subseqiiens  matrimanium. 

My  Lords,  the  learned  Lord  President  has  given  a 
*  very  able,  and  in  my  opinion  a  very  striking  judgment,  *  885 
particularly  striking  from  that  manly  straightforwardness 
which  characterizes  all  the  judgments  of  that  right  honourable 
and  learned  Judge.  He  has  applied  himself  to  the  question,  and 
has  entered  into  an  argument  which  had  a  very  considerable 
effect  on  my  mind  when  I  first  came  to  read  it :  and  if  I  had  not 
looked  very  carefully  into  the  authorities  to  which  he  refers,  I 
should  have  found  great  difficulty  in  differing  from  his  Lordship 
as  to  the  conclusion  at  which  he  arrives ;  but  when  I  look  at 
those  cases  which  have  been  shortly  referred  to  by  my  noble 
and  learned  friend,  Shedden  v.  Patrick^  the  Straihmore  Case^  and 
Rose  V.  Ro88^  I  really  cannot  see  how  they  are  to  be  taken  as  lay- 
ing down  the  rule  upon  which  the  Lord  President  founded  his 
judgment ;  namely,  a  status  indelible  through  life  being  affixed 
upon  the  party  by  the  law^  of  the  country  where  that  party  was 
born,  that  character  being  one  of  indelible  illegitimacy  if  he  was 
born  in  England,  the  law  of  England  being  against  legitimation 
by  subsequent  marriage.  My  noble  and  learned  friend,  who 
unfortunately  is  not  now  present,  who  bore  a  principal  part  in  the 
last  of  those  cases,  Rose  v.  Ro%9^  (a)  expressly  saves  the  question 
with  respect  to  the  domicile,  and  says  that  he  gives  no  opinion 
upon  that  part  of  the  case ;  and  the  result  of  what  he  says  plainly 
is  to  show  that  he  did  not  mean  to  say  how  it  would  have  been 
if  the  domicile  had  been  Scotch,  the  domicile  in  that  case  plainly 
being  English,  and  the  question  therefore  no  more  arose  there  than 
it  would  have  arisen  here  had  the  fact  of  a  Scotch  domicile  failed 
the  pursuer ;  but  the  majority  of  the  learned  Judges  were  agreed 
in  the  early  part  of  their  judgment  that  it  did  not^arise  at 
all.  I  am  *upon  the  whole  of  opinion  that  we  must  adopt  *  886 
the  authority  of  these  cases,  or  the  dicta  of  these  cases.  It 
is  chiefly  perhaps  what  is  said  by  Lord  Redesdale,  which  may 

(a)  Lord  Ltxdhubst. 
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the  law  of  that  country  the  illegitimacy  was  indelible,  and  there- 
fore a  subsequent  marriage  could  not  have  the  effect  of  render- 
ing the  child  legitimate.  A  distinction  might  possibly  be  made 
between  a  marriage  in  Scotland  and  one  in  America ;  but  I  do 
not  enter  into  that  distinction,  for  this  reason,  that  if  a  marriage 
be  celebrated  according  to  the  law  and  iisage  of  the  country  in 
which  it  takes  place,  and  is  according  to  that  a  complete  marriage, 
it  is  complete  everywhere  ;  and  therefore  I  do  not  see  very  dis- 
tinctly why  marriage  in  Scotland  should  have  a  greater  effect 
than  would  be  attributable  to  marriage  in  America,  with  respect 
to  a  child  who  had  been  previously  born.  It  appears  to  me,  there- 
fore, unnecessary  to  go  into  that  point :  it  is  sufficient  that,  the 
child  being  bom  in  a  country  where  the  illegitimacy  is  indelible, 
that  fact  in  any  country  whatever  would  have  the  effect  of  ren- 
dering that  child  illegitimate.  I  collect  that  opinion  to  have 
been  expressed  by  some  of  the  learned  Judges  in  Shedden  v. 
Patrick.  I  collect  this  also  from  the  judgment  of  Lord  Redes- 
dale,  in  the  case  of  the  Strathmore  peerage,  where  the  noble 

and  learned  Lord  commented  on  the  case  of  Shedden  v. 
•  901    Patrick  ;  and  I  •  believe  that  at  the  time  when  Shedden  v. 

Patrick  was  decided  in  this  House,  that  noble  and  learned 
Lord  was  a  member  of  it.  In  the  Strathmore  Case  these  are  his 
observations :  ^  I  do  not  enter  into  the  question  whether,  if  this 
marriage  had  been  celebrated  in  Scotland,  it  might  have  had  the 
effect  of  legitimating  the  child,  because  I  think  it  unnecessary ; 
but  I  must  say  that  I  cannot  conceive  how  it  would  have  had  that 
effect.  I  apprehend  that  this  child  was  bom  illegitimate,  accord- 
ing to  the  law  of  the  country  in  which  he  was  born,  according  to 
the  condition  of  his  mother  of  whom  he  was  bom,  and  according 
to  the  state  of  his  father,  who  was  at  the  time  a  person  omques- 
tionably  domiciled  in  England.'  Taking  the  whole  of  the  judg- 
ment of  the  noble  and  learned  Lord  together,  I  should  conclude 
that  he  was  of  opinion  that  if  the  child  was  illegitimate  at  the 
time  of  his  birth,  and  according  to  the  law  of  the  country  where 
he  was  bom,  that  character  was  stamped  upon  him  indeUbly,  and 
that  no  subsequent  marriage  could  render  him  legitimate.  But  it 
is  not  necessary  to  decide  that  question  here.  These  parties  were 
domiciled  in  England,  the  child  was  bom  in  England  ;  it  is  true 
that  the  marriage  did  not  take  place  in  England,  but  the  parties 
went  to  Scotland  expressly  for  the  purpose  of  being  married,  and 
having  been  married,  they  returned  to  England,  the  place  of 
their  former  domicile."  The  present  case,  if  decided  on  the 
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principles  thus  laid  down  by  the  Lord  Chancellor,  and  adopted 
by  this  House,  must  be  decided  in  favour  of  the  plaintiff  in  error. 
Assuming  that  the  child  must  be  bom  ex  jtistis  nuptiisy  the  ques- 
tion arises,  what  are  ji^tce  nuptce  f  and  that  is  a  question  which 
in  the  present  case  must  be  decided  by  the  law  of  Scot- 
land. These  may  in  that  country  be  perfectly  *  good  for  *  902 
all  legal  purposes,  though  not  celebrated  in  the  face  of  the 
church.  So  far,  therefore,  it  is  clear  that  a  marriage  between 
these  parties  by  mutual  consent  may  be  good,  though  not  per- 
formed with  all  the  ceremonies  incident  to  a  regular  marriage 
solemnized  by  ecclesiastical  authorities :  and  a  child  born  of  such 
a  marriage  may  be  an  heir.  Then  comes  the  question,  who  is  an 
heir  ?  He  is  a  person  pointed  out  by  the  law  as  the  eldest  legiti- 
mate son  of  his  father.  And  it  is  not  true  to  say  that  the  heir  by 
the  law  of  Scotland  is  so  in  consequence  only  of  a  fiction,  and 
that  no  such  fiction  exists  in  the  English  law.  The  fiction  does 
exist ;  for  if  a  marriage  takes  place  here,  and  a  child  is  born  one 
hour  afterwards,  the  English  law  treats  that  child  as  if  begotten 
in  lawful  wedlock,  and  it  is  held  to  be  legitimate  for  all  purposes 
whatever.  This  can  only  be,  as  is  the  case  with  the  Scotch  law, 
by  permitting  the  doctrine  of  relation  to  set  up  a  prior  contract, 
evidenced  by  the  subsequent  marriage. 

What  will  be  some  of  the  consequences  of  holding  that  John 
Birtwhistle,  the  plaintiff  in  error,  is  not  legitimate  as  heir  to 
his  father  in  England  ?  Suppose  there  had  been  a  mortgage  in 
fee-simple  to  his  father,  the  Judges  here  say  that  he,  though  le- 
gitimate, is  not  heir ;  he  would  not,  therefore,  be  the  real  encum- 
brancer :  but  he  would  be  entitled,  as  next  of  kin,  to  the  benefit 
of  the  mortgage.  Again,  suppose  he  himself  purchased  lands  in 
England,  and  died  intestate  and  without  lawful  issue,  those  lands 
would  not  go  to  his  father,  but  to  the  Crown.  Again,  a  person 
legitimate  in  Scotland,  like  this  plaintiff  in  error,  might  succeed 
to  a  Scotch  peerage,  and  by  virtue  of  that  peerage  might  come  to 
sit  in  Parliament  and  make  laws  for  England,  but  yet  would  not 
be  entitled  to  inherit  English  lands.  Such  injurious  and 
contradictory  *  results  cannot  be  tolerated  by  any  system  *  908 
of  law.  But,  great  as  are  these  inconveniences,  they  are 
not  all  that  are  chargeable  on  the  law,  if  it  is  as  contended  for  on 
the  other  side.  Suppose  a  person  entitled  to  a  barony  by  tenure 
to  have  two  sons,  both  born  in  Scotland,  where  the  father  was 
constantly  domiciled,  and  one  bom  before  and  the  other  after 
the  mai-riage ;  which  would  succeed  to  the  barony  ?  Or  again : 
VOL.  VII.  42  [  667  ] 
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riage  (a)  gives  the  history  of  that  law.  It  is  not  of  very  ancient 
date  in  Scotland,  and  it  is  wholly  opposed  to  the  law  of  this 
country.  But  when  the  question  is  merely  as  to  the  personal 
status  of  an  individual,  the  tribunals  of  this  country  have  con- 
sented, under  certain  circumstances,  to  recognize  the  status  thus 
conferred.  Countess  of  Cunhd*8  Case.  (6)  And  this  recognition 
of  the  status  conferred  by  marriage,  if  such  marriage  is  performed 
according  to  the  law  of  the  foreign  country  where  it  took  place, 
is  admitted  by  our  law.  (c)  But  the  recognition  of  the  legitimacy 
acquired  by  a  subsequent  marriage  has  never  been  made  in  this 
country  for  any  purposes  whatever.  For  even  in  the  case  of 
bastard  eignS  and  mvlier  puisne^  which  may  be  supposed  to  afford 
an  instance  of  such  a  recognition,  it  is  clear  that  the  permission 
given  by  the  law  to  the  issue  of  bastard  eignS  to  remain  in  pos- 
session after  the  death  of  their  father,  was  not  in  recognition  of 
any  right  derivable  to  him  from  that  character,  but  only  for  the 
purpose  of  quieting  disputes.  No  case  can  be  cited  in  which  the 
right  to  inherit  English  lands  has  been  admitted  as  the  conse- 
quence of  legitimation  by  subsequent  matrimony.  As  an  anal- 
ogous instance,  the  case  of  Conty  (d)  has  been  referred  to,  where 
a  Flemish  lady  and  a  native  of  France  intermarried  in  England 

after  the  birth  of  a  son,  and  that  son  was  held  by  the  Courts 
*  907   in  France  entitled  to  succeed  as  heir  to  his  father.     *  The 

case  is  cited  to  show  that  such  a  principle  of  succession 
exists.  But  it  shows  still  more  strongly  that  that  principle  in 
Conty" s  Ca%e  was  applied  because  it  was  the  law  of  France, 
because  the  law  of  France  holds  that  its  provisions  follow  the 
persons  of  French  subjects  everywhere ;  («)  and  finally  (for  that 
is  the  principle  for  which  the  defendant  in  error  will  contend), 
because  the  descent  of  real  property  is  strictly  regulated  by  the 
law  of  the  country  where  that  property  is  situated.  The  case  of 
Conty,  therefore,  is  decisive  in  favour  of  the  judgment  of  the 
Court  below.  The  same  inference  may  be  fairly  deduced  from 
all  those  eases  in  which,  as  in  Conty^s  Case^  a  marriage  celebrated 
in  a  foreign  country  has  had  effects  in  the  country  where  the  prop- 
erty of  the  married  persons  lay,  different  from  those  which  the 
law  of  the  country  of  its  celebration  would  have  given  it.     If, 

(a)  Pt.  5,  c.  11. 

(6)  1  Hagg.  Cons.  Rep.  237;  2  Id.  70. 

(c)  Latour  v.  Teesdale,  8  Taimt.  830. 

(d)  Guessiere,  Joum.  des  Princ.  Aud.  da  Pari.  torn.  2,  liv.  7,  c.  7. 
(«)    Tit.  Prel.  Art.  8. 
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then,  the  law  of  the  country  where  the  land  lies  is,  as  a  general 
rule,  to  govern  the  descent  of  that  land,  can  there  be  any  reason 
for  creating  an  exception  to  the  rule  ?  Is  there  not  in  the  law  of 
that  country  everything  to  forbid  such  a  course  ?  For  all  pur- 
poses whatever,  the  law  of  this  country  requires  that  a  marriage 
celebrated  here  shall  be  celebrated  in  f  curie  ecclesice ;  (a)  and  all 
the  authorities  show  that  in  ancient  times  the  clergy  were  the 
persons  who  tried  and  decided  the  fact  of  general  legitimacy  by 
marriage. 

The  rule  that  antenati  cannot  by  the  laws  of  England  succeed 
to  the  inheritance  of  land  here,  has  long  been  known  and  recog- 
nized by  foreign  law  writers.  Ducange  states  it  (()  as  a 
well-known  law,  and  quotes  *  the  English  authorities  for  *  908 
it :  and  Staundeford  (c)  mentions  as  well  known  the  dis- 
titiotion  between  the  succession  to  lands  in  Normandy  and  in 
England.  There  has  been  nothing  to  change  the  law  from  what 
it  was  in  those  ancient  times.  On  the  contrary,  the  recent  cases 
have  recognized  and  enforced  the  ancient  law.  In  Shedden  v. 
Patrick,  (d)  The  law  of  domicile  may  govern  the  personal 
status  of  the  party,  but  it  cannot  govern  the  rights  which  in 
many  cases  are  consequent  on  that  status :  another  principle  of 
law  intervenes.  It  may  be  true  that  this  may  be  productive  of 
inconvenience,  but  considerations  of  inconvenience  alone  will  not 
suffice  to  set  aside  positive  law.  Now  is  there  any  such  positive 
law  in  England,  or  is  the  English  law  silent  on  the  subject  ?  It 
is  submitted  that  the  law  is  not  silent ;  on  the  contrary,  its  pro- 
visions and  principles  are  positive,  and  have  long  been  known 
and  recognized.  The  rule  of  excluding  antenati  from  the  inheri- 
tance was  a  rule  of  the  common  law  ;  so  that  when  it  was  pro- 
posed at  the  Parliament  of  Merton,  by  all  the  great  clergy 
present,  to  allow  that  ^^  nati  ante  matrimonium  essent  legitimi, 
sicut  illi  qui  nati  sunt  post  matrimonium,  quantum  ad  succes- 
sionem  hereditariam,  quia  ecclesia  tales  habet  pro  ligitimis,"  the 

(a)  7  Glany.  c.  14;  Brae.  1.  5,  c.  19;  Brit.  12  edit.  p.  417;  1  Reeye,464;: 
4  Blac.  Comm.  162;  2  Inst.  96. 

(b)  Dacange,  voc.  Legitimatio.  —  Legitimatio  per  subsequenB  matrimonium  ■ 
ab  Anglis  tamen  non  admissa,  nid  quantum  ad  gradus  ecclesiasticos:  quoad 
▼ero  Buccesdonem  in  bona  patema,  omnino  repudiata,  statuto  praesertim  Mer- 
tonenn,  ann.  1235,  c.  9,  20;  quod  etiam  obserratum  a  Bractono,  lib.  2,  c.  29, 
§  4.  Fortescuto  de  Laudibus  Legum  Anglise,  c.  39;  Auctore  Fletse,  lib.  1, 
c.  15,  §  8,  and  lib.  6,  c.  39,  §  34;  et  Seldeno  ad  Fletam,  c.  9,  §  2. 

(c)  De  Prer.  Reg.  c.  12.  p.  39. 

Id)  Diet.  Dec.  "  Foreign,"  App.  n.  6, 1  July,  1803. 
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barons  with  one  voice  answered,  that  they  would  not  change 
the  laws,  *'  qu8e  hucusque  usitatCB  sunt  et  approbat®."  In  fact, 
therefore,  this  was  but  the  legislative  declaration  of  an  ancient 

law.  And  that  law  was  in  constant  and  well-known  oper- 
*  909    ation.     *  When  Edward  III.,  being  possessed  of  a  large 

part  of  France,  to  quiet  the  doubts  of  his  English  sub- 
jects settled  in  his  French  dominions,  caused  laws  (a)  to  be 
enacted  in  their  favour,  declaring  that  their  issue  bom  in  those 
dominions  should  inherit  lands  in  England,  ^^  comme,"  or  as  well 
as  those  born  in  England,  he  did  not  confer,  nor  was  it  ever 
thought  he  conferred  on  his  subjects  bom  abroad  privileges  dis- 
tinct from  those  enjoyed  by  his  English-born  subjects.  The  Acts 
merely  meant  to  give  English  citizenship  to  those  who  it  was 
doubted  might  otherwise  become  aliens.  Another  statute  passed 
long  afterwards,  (()  but  with  a  similar  purpose,  enabling  natural- 
born  subjects  to  derive  title  to  land  in  England  through  alien 
ancestors,  is  subject  from  the  first  to  the  same  construction. 
The  title  could  not  be  derived  through  an  alien  in  any  other  way 
than  it  could  have  been  derived  through  a  natural-bom  subject. 
The  statute  did  not  put  aliens  in  a  better  position  than  natural- 
born  subjects,  but  exactly  elevated  the  former  to  a  level  with  the 
latter.  If,  therefore,  the  alien  ancestor  had  been  a  bastard, 
descent  could  no  more  be  traced  through  him  than  through  a 
bastard  that  was  native  born.  Nor  do  any  of  the  subsequent 
statutes,  7  Anne,  c.  5,  4  Geo.  2,  c.  21,  and  13  Geo.  8,  c.  21,  at 
all  infringe  this  principle.  They  only  put  certain  foreign-bom 
persons  on  the  same  footing  as  English-bom  subjects.  It  is 
impossible  to  conceive  that  the  legislature  could  have  intended 
to  do  more.  It  could  not  have  been  intended  to  give  foreign- 
born  subjects  privileges  relating  to  land  in  England,  which  were 
not  conceded  to  the  natives  of  the  country.     Directly,  therefore, 

the  law  of  England  is  opposed  to  the  claim  of  an  ante- 
*910    natus  *to  inherit  land  here;  and  indirectly  there  is  no 

provision  in  his  favour,  but  every  one  provision  of  the 
statutes  passed  to  benefit  foreign-bom  persons,  being  properly 
construed,  must  be  taken  to  carry  out  the  provisions  of  the  gen- 
ei*al  law  against  such  exceptional  rights.  In  several  parts  of  the 
dominions  of  the  Crown  of  England,  this  law  of  legitimation  by 
subsequent  matrimony  exists,  yet  there  is  not  one  instance  to  be 
found  in  the  law-books  of  England  showing  that  a  person  so 

(a)  25  Ed.  3,  c.  2;  45  Edw.  3,  c.  10.  (b)  11  &  12  WiU.  3,  c.  16. 
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legitimated  had  been  admitted  to  the  inheritance  of  English 
land.  Is  not  this  of  itself  decisive  against  the  claim?  The 
cases  must  have  arisen,  yet  the  claim  never  has  been  put  for- 
ward ;  the  sense  of  the  whole  profession  must  ever  have  held  it 
unsustainable.  This  unbroken  practice  of  the  law  is  now  con- 
firmed by  the  deliberate  opinion  of  the  Judges  of  England.  Is 
there  any  reasonable  ground  for  saying  that  that  opinion  is  not 
well  founded  ?    It  is  confidently  submitted  that  there  is  none. 

From  what  has  already  been  advanced,  it  is  clear  that  as  the 
law  of  Scotland  is  now  settled,  it  is  on  this  point  directly  at 
variance  with  the  law  of  England ;  it  is  at  variance  with  the 
clearest  and  best  settled  principles  of  our  law.  According  to  the 
general  principle  of  the  independence  of  each  other,  enjoyed  by 
the  laws  of  each  sovereign  state,  it  is  impossible  to  consent  that 
the  laws  of  England  should  on  this  vital  question  give  way  to  the 
laws  of  another  country.  The  subject  of  the  independence 
of  the  laws  of  foreign  states  enjoyed  by  every  sovereign  state, 
which  indeed  on  that  account  alone  is  called  a  sovereign  state,  is 
ably  treated  by  Mr.  Justice  Stoby.  (a)  To  his  remarks 
the  House  may  with  propriety  be  referred.  *  Personal  *  911 
status  alone  cannot  decide  this  case.  Story,  (()  quoting 
Voet,  (c)  affirms  "  that  it  is  certainly  the  doctrine  of  the  common 
law  that  a  man  may  have  a  capacity  to  take  real  estate  in  one 
country,  when  he  is  totally  disabled  to  take  it  in  another."  And 
Boullenois  ((2)  states  his  opinion  that  in  all  cases  the  real  laws 
of  each  country  are  to  have  effect  within  the  territory  of  that 
country.  Nay,  this  principle  is  so  plainly  admissible,  that  even 
in  the  same  country  there  may  be  two  fora  for  the  laws  regulat- 
ing real  property.  Such  is  the  case  in  England  with  regard  to 
gavelkind  and  borough-English,  and  the  ordinary  mode  of  hold- 
ing land.  No  one  would  pretend  to  say,  that  because  a  man 
married  and  had  children  within  that  part  of  England  where 
gavelkind  did  not  prevail,  his  lands  held  uiider  that  tenure  must 
be  disposed  of  according  to  the  law  of  the  place  ^here  he  re- 
sided, and  not  where  the  lands  lay.  The  distinction  between 
real  and  personal  property  is  of  constant  occurrence.  The  same 
words  in  a  dower  will  have  one  effect  with  respect  to  freehold, 
and  another  with  respect  to  leasehold  property;  see  the  cases 
cited  in  the  argument  of  Doe  d.  Cadogan  v.  Ewart ;  («)  and  other 

(a)  C.  2,  §  32.  (6)  C.  11,  §  475. 

(c)  P.  Voet,  §  9,  c.  1,  n.  2,  p.  252.  \d)  Vol.  1,  p.  154. 

(0  7  Ad.  &  El.  655,  666. 
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authorities  are  to  the  same  effect,  (a)  Story,  (J)  on  a  review  of 
all  the  authorities,  declares,  ^^that  the  law  of  the  situs  shall 
exclusively  govern  in  regard  to  all  rights,  interests,  and  titles  in 
and  to  immovable  property  ; "  and  he  adds,  ^^  of  course  it  cuts 
down  all  attempts  to  introduce  all  foreign  laws,  whether  they 
respect  persons  or  things,  or  give  or  withhold  the  capacity  to 
acquire  or  to  dispose  of  immovable  property."     On  all 

*  912    *  these  grounds,  it  is  submitted  that  the  law  of  England 

differs  from  the  law  of  Scotland ;  and,  though  recognizing 
the  personal  status  of  legitimacy  in  a  Scotch  person  legitimated 
by  a  marriage  of  his  parents  after  his  birth,  will  not  allow  that 
status  to  be  followed  by  all  the  incidents  of  ordinary  legitimacy : 
that  it  requires,  for  the  purpose  of  inheritance  of  land,  a  legiti- 
macy existent  at  the  time  of  the  birth,  and  is  not  satisfied  with 
one  subsequently  created :  that  this  law  relating  to  real  property 
cannot  give  way  to  any  foreign  law,  because,  by  a  universal 
principle  of  law,  the  law  of  the  situs  of  real  property  is  neces- 
sarily dominant  over  every  other ;  and  that,  as  the  plaintiff  in 
error  cannot  fulfil  the  conditions  of  this  law  by  proving  himself 
within  the  terms  of  it  to  be  the  "  lawful  heir,"  he  is  not  entitled 
to  succeed  to  English  estates,  and  the  judgment  of  this  House 
must  be  given  for  the  defendant  in  error. 

Hie  Attorney- Q-eneral^  in  reply.  —  The  English  law  does  not 
refuse  to  admit  the  status  of  the  plaintiff  in  error.  Can  it,  then, 
be  guilty  of  the  gross  inconsistency  of  admitting  for  some  purposes 
and  refusing  it  for  others?  It  cannot  do  so.  It  cannot  inquire 
how  and  to  what  extent  a  man  is  legitimate.  If  it  admits  him  to 
be  legitimate'  at  all,  it  admits  him  so  altogether.  It  takes  his 
character  from  the  foreign  law ;  it  cannot,  it  does  not,  inquire 
how  that  character  was  conferred.  Such  an  inquiry  would  in- 
volve proceedings  for  which  this  country  possesses  no  adequate 
machinery.  The  law  of  a  foreign  country  is  received  here  in 
proof  as  a  matter  of  fact.  Our  law  does  not  inquire  into  its  prin- 
ciples ;  but  the  case  arising  where  that  law  is  to  be  applied,  the 
English  law  applies  it  in  the  same  way  that  it  would  apply 

*  913    the  stipulations  of  a  private  *  contract.   The  only  instances 

in  which  foreign  law  is  not  of  force,  is  when  it  is  opposed 
to  the  positive  institutions  of  a  country.  Thus  it  is  not  of  force 
for  the  purposes  of  legalizing  polygamy  or  slavery.     In  the  cases 

(a)  Doctor  &  Stud.  Dial.  2,  c.  25.  (h)  Confl.  of  Laws,  c.  10,  §  463. 
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of  Shedden  v.  Patrick^  and  Straihmore  v.  Bowes,  and  Hose  v.  RosSj 
the  foreign  law  was  allowed  to  prevail.  Here  that  law  declares 
that  the  plaintiff  in  error  is  the  legitimate  heir  of  his  father,  and 
as  such  entitled  to  succeed  to  his  father's  estates  in  Scotland,  that 
country  being  the  place  of  his  father's  domicile,  of  his  father's 
marriage,  and  of  the  birth  of  the  child.  The  English  law  can 
have  no  more  right  to  say  that  he  is  not  the  lawful  son  to  take 
by  heirship,  than  it  would  have  to  say  that  a  person  declared  the 
lawful  heir  of  his  father  took  by  purchase  and  not  by  heirship. 
It  is  not  pretended  that  it  could  do  that.  This  subject  received 
a  complete  exposition  in  the  discussion  it  underwent  among  the 
members  of  this  House  in  1885.  (a)  The  absurd  consequences  to 
which  the  decision  of  the  Court  below  must  lead  were  then  fully 
exhibited.  Those  consequences  will  not  be  introduced  under  the 
sanction  of  this  House. 

The  Lord  Chancellor.  —  My  Lords,  your  Lordships  have  had 
the  advantage  of  having  had  this  case  —  raising  certainly  a  most 
import^'Ut  question — argued  with  the  utmost  learning  and  ability, 
and  we  have  now  to  consider  in  what  way  the  question  is  to  be 
submitted  to  the  learned  Judges.  The  mode  in  which  it  was  put 
to  the  Judges  in  1880  seems  to  me  to  state  the  facts  very  accu- 
rately, and  I  think,  therefore,  I  cannot  do  better  than  put  it  in 
the  following  form :  — 

A.  went  from  England  to  Scotland,  and  resided  *and  *914 
was  domiciled  there,  and  so  continued  for  many  years  till 
the  time  of  his  death.  A.  cohabited  with  M.,  an  unmarried 
woman,  during  the  whole  period  of  his  residence  in  Scotland,  and 
had  by  her  a  son  B.,  who  was  bom  in  Scotland.  Several  years 
after  the  birth  of  B.,  who  was  the  only  son,  A.  &  M.  were  married 
in  Scotland,  according  to  the  laws  of  that  country.  By  the  laws 
of  Scotland,  if  the  marriage  of  the  mother  of  a  child  with  the 
father  of  such  child  takes  place  in  Scotland,  such  child  bom  in 
Scotland  before  the  marriage  is  equally  legitimate  with  children 
bom  after  the  marriage,  for  the  purpose  of  taking  land  and  for 
every  other  purpose.  A.  died  seised  of  real  estate  in  England, 
and  intestate ;  is  B.  entitled  to  such  property  as  the  heir  of 
A.  ?  (6) 

(a)  Ante,  Vol.  11.  p.  582  et  seq. 

lb)  See  as  to  the  statement  of  the  facts  and  of  the  law  of  Scotland,  the 
note,  arUBf  Vol.  11.  p.  672. 
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That,  therefore,  is  the  question  I  propose  to  your  Lordships  to 
submit  to  the  learned  Judges  upon  this  occasion. 

Lord  Brougham. — My  Lords,  I  certainly  concur  with  my  noble 
friend  that  the  question  of  1830  is  much  better  than  any  other 
which  can  be  put.  It  raises  the  point  upon  the  facts  stated  in 
the  special  verdict.  That  verdict  unfortunately  did  not  find, 
particularly  and  in  every  respect,  what  the  law  of  Scotland  is 
upon  the  subject ;  consequently  the  argument  of  the  learned 
counsel  for  the  appellant  pro  tanto  is  damnified.  It  would  have 
been  better  if  it  had  been  put  as  the  learned  counsel  Mr.  Murray 
(now  Lord  Mxirray)  stated  it,  whose  evidence  was  believed  by 
the  Judge  and  jury ;  namely,  that  the  marriage  is,  by  the  Scotch 
law,  supposed  to  have  been  antecedent  to  the  birth,  by 
*  915  fiction.  But  the  legitimacy,  *  as  contradistinguished  from 
legitimation,  is  sufficiently  put  for  the  purpose  of  the  argu* 
ment ;  and,  with  the  assistance  of  the  authorities,  it  can  leave 
very  little  doubt  what  the  Scotch  law  is  upon  the  minds  of  the 
learned  Judges. 

My  Lords,  I  am  desirous  that  the  attention  of  the  learned 
Judges  should  be  directed  to  that  which,  moved  by  the  anxiety 
I  felt  upon  the  subject,  I  stated  as  the  opinion  I  entertained  in 
1835,  and  to  the  argument  I  then  held.  I  do  not  know  that  it 
throws  any  great  light  upon  the  question,  but  it  states  the  points, 
and  refers  to  the  authorities  as  well  as  to  the  principles. 

My  Lords,  I  entirely  agree  that  this  is  a  question  of  very  great 
importance,  and  of  very  considerable  difficulty:  I  quite  agree 
with  the  Attorney-General  that  it  is  of  peculiar  importance  as 
affecting  the  law  of  Scotland ;  the  question  being,  whether  the 
lex  domicilii^  the  lex  loci  contractus  et  nativitatis^  or  the  lex  loci  rei 
sitce^  should  prevail,  —  from  the  time  of  Huber  downwards,  from 
the  time,  indeed,  when  the  distinction  between  real  property  and 
personal  arose,  the  law  governing  the  one  being  generally  the  lex 
loci  rei  sitce^  that  governing  the  other  being  the  lex  loci  contractus 
et  domicilii, 

I  feel  great  anxiety  that  this  case  should  be  well  considered  for 
another  reason,  —  I  mean  out  of  regard  for  the  credit  of  our  Eng- 
lish Courts.  I  concur  very  much  in  the  statement  of  the  Attorney- 
General,  that  if  what  has  been  laid  down  in  this  case  be  law,  the 
bounds  of  that  law  are  very  narrow.  If  it  is  law  anywhere,  it  pre- 
vails assuredly  only  as  the  law  within  the  bounds  of  Westminster 
Hall.  I  know,  wherever  I  go  in  Europe,  it  is  boldly  denied  to 
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be  the  law.  I  know  the  opinion  of  Dr.  Story  and  other 
American  *  jurists  also  is  against  us ;  and  I  do  not  think  I  *  916 
could  easily  overstate  the  degree  in  which  all  these  jurists 
dissent  from  the  judgment  of  the  Court  below  in  this  case.  A 
considerable  argument  against  it  is  to  be  gathered  from  the  total 
diversity  of  the  grounds  upon  which  the  judgment  has  at  different 
times  been  maintained.  It  was  first  rested  on  one  ground  in  the 
Court  of  Queen's  Bench  ;  then  upon  another  and  very  different 
ground  at  the  bar  here  in  1830  ;  again,  upon  a  third  ground,  that 
stated  by  Lord  Chief  Baron  Alexander,  in  giving  the  opinion  of 
the  Judges  to  this  House ;  and  lastly,  upon  a  different  ground 
from  aU  the  three  former,  by  the  counsel  to-day  at  your  bar ;  and 
if  the  Judges  are  to  give  their  opinions  now  upon  some  fifth 
ground,  the  discrepancy  may  support  the  judgment  better  in  their 
minds  than  it  will  support  the  judgment  or  give  weight  to  it  in 
the  eyes  of  any  other  persons ;  for  assuredly  a  decision  resting 
upon  so  many  different  grounds  will  be  likely  rather  to  sink  in 
the  estimation  of  those  who  come  to  a  calm  consideration  of  its 
merits.  I  cannot  help  feeling  the  greatest  regret  that  these 
questions  should  be  raised  here  so  frequently  as  they  have  lately 
been.  Dispose  of  this  as  you  may,  we  shall  have  no  end  to  such 
cases,  unless  we  adopt  the  only  satisfactory  mode  that  can  be 
devised  for  settling  the  controversies  and  doubts,  namely,  some 
legislative  measure  to  relieve  the  law  of  this  country  from  the 
opprobrium  which  rests  upon  it  in  the  eyes  of  all  mankind.  That 
there  should  be  a  set  of  questions  incalculably  important,  perhaps 
the  most  important  to  the  interests  and  feelings  of  individuals 
which  can  ever  arise  in  Courts  of  Justice,  and  that  these  questions 
should  be  left  surrounded  with  doubt,  and  incapable  of  decision 
for  want  of  some  statutory  enactment  regarding  the  subject- 
matter,  is  *  truly  lamentable,  and  npt  a  little  discreditable  *  917 
to  our  jurisprudence.  Can  any  thing  be  more  discreditable 
to  the  law  of  a  civilized  country  than  that  it  should  be  extremely 
difficult  to  tell  whether  a  man  is  married  or  not ;  nay,  what  is 
worse,  whether  a  woman  is  married  or  a  concubine  ;  that  it  should 
be  still  more  difficult  to  tell  whether  a  person,  the  issue  of  a  ques- 
tionable marriage,  is  a  bastard  or  legitimate  ;  and  that,  owing  to 
the  conflict  of  laws,  or  the  discrepancy  of  the  law,  it  should  be 
declared  in  one  pai't  of  the  country  that  a  man  is  a  bastard,  and 
in  another  that  he  is  legitimate ;  in  one  part  that  a  divorce  has 
taken  place  dissolving  a  prior  marriage,  and  if  that  person  after- 
wards crosses  the  Tweed,  and  intermarries  with  another  woman, 
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he  is  deemed  not  to  be  in  the  honourable  state  of  wedlock,  but 
in  a  state  of  felony ;  and  having  committed  bigamy,  he  may  be 
sentenced  to  transportation  to  Botany  Bay,  which  actually  haa 
happened  ?  and  still  more,  that  if  the  same  party  had  intermarried 
again  in  Scotland,  he  would  be  held  to  be  in  the  comfortable  state 
of  matrimony,  and  not  of  felony ;  but  if  he  had  EngUsh  estates, 
the  question  would  arise  whether,  though  the  children  were 
legitimate  in  Scotland,  their  birthplace,  the  law  of  the  country 
where  the  property  is  situated  would  yet  pronounce  them  bas- 
tards ;  nay,  that  in  one  Court  of  England  they  would  be  treated 
as  bastards,  and  in  all  other  Courts  acknowledged  to  be  legiti- 
mate? There  are  peers  sitting  in  this  House  affected  by  the 
question, —  the  issue  of  noble  families, — their  parents  having  been 
married  in  Scotland  after  previous  divorces,  they  themselves  being 
of  the  most  spotless  character,  possessing  the  most  ample  estates 
and  the  highest  honours.  It  is  a  very  dreadful  state  of  things, 
affecting  the  feelings  and  the  character,  as  well  as  the 
*  918  property  of  individuals,  that  there  should  *  be  this  uncer- 
tain state  of  the  law.  It  is  still  worse  to  think  that  all  the 
learning  and  skill  in  Westminster  HaU,  if  you  were  to  consult  it, 
and  all  the  Scotch  law  in  the  Parliament  House  of  Edinburgh, 
would  nbt  make  you  sure  of  getting  two  opinions  to  agree  upon 
such  questions  as  these.  I  hope  this  state  of  things  wiU  at  length 
be  put  an  end  to. 

I  have  agreed  all  along  with  what  has  &om  the  first  been  said 
as  to  the  conflict  between  the  laws  of  England  and  Scotland.  I 
have  always  thought  the  law  of  Scotiand,  respecting  the  mar- 
riage contract,  exceedingly  objectionable,  compared  to  ours.  If 
a  divorce  is  allowed  there  between  parties  bond  fde^  it  might  be 
made  good  universally.  If  it  is  done  in  fravdem  legis  Anglicance^ 
whereby  it  is  also  in  fraud  of  the  rights  of  others,  you  might 
enact  that  it  should  be  void  universally,  and  then  a  man  would 
know  whether  he  was  married  or  not,  and  a  woman  whether  she 
was  a  concubine  or  a  matron,  and  the  child  whether  he  was  a 
bastard  or  legitimate.  If  your  Lordships,  with  the  aid  of  the 
Judges,  decide  the  present  question,  or  any  of  these  questions  of 
status,  it  does  not  follow  that  the  general  question  will  be  settled. 
The  difficulty  just  now  suggested  wiU  arise,  and  you  will  have 
another  series  of  doubts  and  difficulties,  which  will  not  now  be 
removed,  because  they  cannot  be  anticipated.  I  would  remind 
your  Lordships  more  particularly  of  one :  we  all  say  that  mar- 
riage depends  upon  the  lez  loci  contractu%  ;  that  is  to  say,  a  mar- 
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riage  good  by  the  law  of  the  country  where  celebrated,  is  also 
good  all  the  world  over.     A  divorce  takes  place :  we  do  not  go  so 
far  as  to  say  (though,  generally  speaking,  the  rule  of  law  is  unumr 
quodqus  dissolvitur  eodem  modo  quo  colligatur)^  yet  we  do  not  go  so 
far  as  to  say  that  an  English  marriage  may  be  validly  dis- 
solved by  a  Scotch  divorce,  though  English  *  parties  may    *  919 
contract  a  Scotch  marriage  in  Scotland,  which  shall  be 
good  all  the  world  over.     We  do  not  say  that  the  same  law  which 
is  applicable  to  the  constitution  of  the  contract,  applies  also  to  its 
dissolution.    But  there  is  on  this  point  a  conflict,  and  a  real  con- 
flict, of  laws :  the  Scotch  lawyers  say  that  the  Scotch  divorce  is 
good  to  dissolve  an  English  marriage,  and  that  a  man  so  divorced 
may  intermarry  again.     But  this  divorce,  by  our  English  deci- 
sions, is  nuU  if  he  comes  to  England.     The  Scotch  Courts  main- 
tain the  efficacy  of  the  divorce,  and  consequently  the  validity  of 
the  second  marriage ;  and  they  will  maintain  this  to  the  end  of 
time.    All  the  Scotch  lawyers  and  Judges,  witliout  any  exception, 
say  that  the  second  marriage  is  good  in  Scotland.     I  do  say  that 
this  conflict  of  law  seems  to  make  an  absurdity,  which  no  judicial 
decision  can  reconcile  to  itself.     It  is  self-repugnant ;  and  nothing 
but  an  Act  of  the  legislature  can  reconcile  it  upon  sound  princi- 
ples.    A  man  comes  here  with  a  Scotch  wife,  and  with  issue  bom 
in  Scotland,  —  that  Scotch  wife  is  held  to  be  a  concubine,  for 
aught  I  know,  in  England.     The  decisions  go,  at  all  events,  to 
this  extent,  that  the  English  law  does  not  acknowledge  the  valid- 
ity of  the  Scotch  divorce.     He  may  come  here,  then,  and  after 
the  Scotch  divorce  he  may  intermarry  in  England,  and  then  there 
are  two  wives,  each  claiming  this  husband.     This  is  the  conclu- 
sion either  way.     It  is  the  conclusion  from  adopting  the  well 
established  and  well-known  principles  of  allowing  the  lex  loci 
eontractus  —  the  law  of  the  country  where  the  marriage  was  con- 
tracted —  to  prevail  universally ;  and  yet  not  allowing  the  law  of 
the  country  where  the  divorce  is  had  to  regulate  the  dissolution 
of  the  contract.     But  if  the  second  marriage  was  good  in 
Scotland,  and,  *  because  good  there,  good  in  England  also,    *  920 
then  is  the  man  a  husband,  and  prevented  marrying  a 
second  wife  in  England.     If,  on  the  other  hand,  the  Scotch  mar- 
riage is  good  here,  and  the  divorce  bad,  he  has  two  wives  here, 
both  acknowledged  by  law. 

Now,  what  is  the  real  origin  of  all  this  embarrassment  ?  A 
great  deal  arises  from  a  country  possessing  one  system  of  law, 
being  connected  with  a  country  possessing  a  different  system, 
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like  England  and  Scotland,  and  these  countries  being  contiguous. 
But  much  the  greater  part  of  the  inconvenience  has  arisen  from 
another  scource,  and  it  shows  the  danger  of  departing  from  sound, 
solid,  and  uniform  principles.  If  you  had  held,  originally,  that  a 
marriage  celebrated  in  Scotland,  not  bond  fide^  by  parties  really 
resident  there,  but  by  parties  who  could  not  be  duly  married 
here,  and  who  went  to  Scotland  in  fravdem  legis  Anglicance^  to 
escape  the  provisions  of  the  English  Marriage  Act,  was  a  bad 
marriage  in  England ;  if,  as  you  ought  to  have  done,  you  had 
held  by  that  opinion  genei-ally,  and  declared  that  it  was  a  bad  mar- 
riage, and  that  you  would  not  allow  persons  who  could  a£Ford  to 
go  to  Scotland,  for  the  purpose  of  evading  the  Marriage  Act 
(and  who  were  really  the  only  people  contemplated  by  that  Act), 
to  escape  its  provisions  by  this  Scotch  journey ;  if,  instead  of  hold- 
ing that  to  be  a  good  proceeding,  and  giving  it  effect,  you  had 
said,  as  you  have  done  in  most  other  cases,  ^Hhis  is  done  in 
fraudem  legis^  and  shall  not  prevail,"  —  then  nine  parts  in  ten  of 
the  difficulties  we  now  labour  imder  would  not  have  arisen. 
Lord  Mansfield  always  spoke  of  these  marriages  as  void  in  Eng- 
land ;  instead  of  following  his  opinion,  when  Cromptan  v. 
*  921  Bearcroft  (a) .  came  into  the  Consistorial  *  Courts,  it  was 
decided,  or  is  supposed  to  have  been  decided,  in  favour  of 
the  Scotch  marriage.  I  have  often  lamented  that  we  have  no 
account  of  that  important  case,  except  in  a  passage  of  Mr.  Justice 
Buller's  Nisi  Prius.  In  the  Court  of  Delegates,  a  judgment  was 
pronounced  in  favour  of  the  marriage ;  but  on  what  argument,  or 
by  what  Judges,  I  know  not.  I  only  know  that  there  have  been 
doubts  expressed  concerning  the  decision. 

Then  came  Ilderton  v.  Ilderton^  which  first  brought  the  ques- 
tion before  a  Court  of  Common  Law.  If  you  look,  my  Lords, 
into  that  case,  as  reported  in  2d  H.  Blackstone,  you  will  find  the 
case  of  Crompton  v.  Bearcroft  cited.  It  was  a  writ  of  dower,  to 
which  ne  ungues  accouple  was  pleaded  ;  and  there  was  a  replica- 
tion by  the  demandant  of  a  marriage  in  Scotland,  to  which  the 
tenant  demurred.  This  demurrer  was  upon  two  grounds:  the 
first  denied  the  validity  of  a  Scotch  marriage  in  an  English  suit ; 
and  this  groijnd  was  given  up  as  an  untenable  point.  The  party 
never  dreamed  of  arguing  it,  but  confined  the  argument  to  another 
point,  whether  there  ought  not  to  have  been  a  place  for  the  venue, 
and  whether  the  replication  ought  not  to  have  concluded  to  the 

(a)  Bull.  N.  P.  118. 
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bishop's  certificate,  instead  of  concluding  to  the  country.  The 
question  upon  the  marriage  was  then  abandoned,  and  the  judg- 
ment makes  no  mention  of  it.  Ever  since  that  case,  the  point 
has  been  held  to  be  clear  that  a  Scotch  marriage,  however  plainly 
and  grossly  in  fraudem  legis  Anglicance^  was  a  valid  marriage. 
You  went  wrong  in  deciding  that,  as  many  of  us  think ;  but  hav- 
ing once  gone  wrong,  when  other  kindred  questions  arose,  as  upon 
the  validity  of  Scotch  divorces,  you  ought  either  to  have  retraced 
your  steps,  so  as  to  get  right  again,  or  you  should  have 
continued  acting  *  upon  the  same  principles.  There  was  *  922 
no  middle  course ;  either  come  back  from  your  error  in 
lldertan  v.  Ilderton  and  Crompton  v.  Bear  crafty  or  go  upon  the 
same  principle ;  either  hold  that  the  going  to  Scotland  in  fraud 
of  the  English  law  does  not  avail  in  any  way,  or  hold  that  the 
Scotch  proceeding,  however  fraudulent,  does  avail ;  and  if  it 
makes  the  contract  valid,  that  it  also  validates  the  dissolution  of 
the  contract.  Instead,  however,  of  following  up  your  error,  you 
choose  to  hold  the  marriage  good,  but  the  dissolution  of  the  mar- 
riage bad.  See  what  interminable  confusion  you  have  thus  got 
into.  Now,  in  Lolley's  Case^  the  Judges  had  an  opportunity  of 
retracting  Ilderton  v.  Ilderton  and  Crompton  v.  Bearcroft ;  or  they 
might  have  said,  ^*  the  cases  have  ruled  that  the  marriage  is 
good ;  then  so  must  the  divorce  be."  But,  instead  of  this,  they 
maintained  the  validity  of  a  Scotch  marriage,  though  in  fraud  of 
the  English  law^'  and  yet  they  held  that  a  Scotch  divorce  in  the 
same  circumstances  is  utterly  invalid ;  and  hence  arise  all  the 
difficulties  and  disagreements  by  which  we  are  now  surrounded. 
I  am  sure  this  is  a  good  reason  why  Judges,  in  deciding  impor- 
tant questions,  should  adopt  the  course,  when  they  have  gone 
wrong,  of  at  once,  in  an  open  and  manly  way,  retracing  their 
steps,  rather  than  persist  in  their  error ;  but,  if  they  do  persist  in 
their  error,  they  ought  to  do  it  out  and  out,  though  to  the  incon- 
venience of  parties,  and  not,  by  way  of  saving  their  own  consist- 
ency, inflict  on  the  people  what  is  proverbially  the  most  miserable 
of  all  thraldoms,  —  that  of  a  vague  and  uncertain  jurisprudence. 
Instead  of  leaving  it  uncertain,  and  subjecting  the  people  to  this 
annoyance,  it  may  be  made  at  least  intelligible,  by  being  made  con- 
sistent ;  and  though  the  principle  was  originally  wrong,  it 
may  *  be  made  to  tally  with  itself.  At  present  it  is  incon-  *  923 
sistent  with  itself.  The  principles  are  in  one  direction 
upon  one  ground,  and  in  another  direction  upon  another. 
I  do  hope  that  the  result  of  this  inquiry  will  be  the  settlement 
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of  the  law ;  and  I  cannot  speak  too  liighlj  of  the  ability  with 
which  the  argument  has  been  conducted.  The  question  is  now 
ripe  for  decision.  I  hope  that,  when  it  is  considered,  we  shall 
have  the  assistances  of  the  learned  Judges  in  giving  our  opinions. 
We  shall  give  our  opinions  with  all  due  deference  to  their  author- 
ity, and  all  the  disposition  possible  to  avail  ourselves  of  their 
useful  aid,  but  without  losing  the  regard  we  conscientiouslj  owe 
to  our  own  opinions;  not  forgetting,  certainly,  the  impression 
which  may  be  made  upon  us  by  the  opinions  of  the  learned 
Judges,  but  coming  to  a  deliberate  and  an  unfettered  considera^ 
tion  of  a  question  of  such  paramount  importance.  When  the 
law,  as  it  now  stands,  has  been  thus  settled,  then  those  ulterior 
steps  may  be  taken,  which,  I  apprehend,  can  alone  be  satisfactory 
to  the  people  of  both  countries :  I  mean,  the  final  settlement  of 
the  law  by  an  Act  of  Parliament,  declaratory  in  some  respects, 
and  enacting  in  other  respects ;  thus  laying  down  what  principles 
of  law  shall  be  fitting  to  be  established  for  the  two  countries. 

Lord  Wynford.  —  My  Lords,  since  I  have  been  at  the  bar, 
now  nearly  fifty  years,  I  have  never  heard  a  case  argued  with 
more  ability  than  this  case  has  been  a]*gued  to-day. 

My  Lords,  the  question  which  was  put  to  the  learned  Judges 
upon  the  former  occasion,  was  drawn  up  by  Lord  Lyndhubst  ; 
and  I  do  not  think  it  can  be  now  submitted  in  a  better 
•  924  form.  I  wish  my  noble  *  and  learned  friend  to  accomplish 
his  object  of  reconciling  the  law  of  Scotland  and  England 
in  cases  similar  to  this,  but  I  fear  there  will  be  great  difficulties 
in  his  way.  I  cannot  help  thinking  that  it  would  be  better 
settled  by  different  decisions,  as  the  questions  arose,  than  by  an 
Act  of  Parliament.  We  shall,  however,  have  an  opportunity*  of 
considering  the  question  when  the  Judges  have  delivered  their 
mature  opinions  on  the  case  that  is  now  under  our  consideration. 

The  question,  in  the  form  proposed  by  the  Lord  Chancellor, 
was  agreed  to,  and  put  to  the  Judges,  who  required  time  to 
answer  it.  On  Monday,  the  20th  of  July,  their  unanimous 
opinion  was  delivered  in  the  following  terms  by 

Lord  Chief  Justice  Ttndal. —  My  Lords,  the  facts  of  the 
case  upon  which  your  Lordships  propose  a  question  to  her  Ma- 
jesty's Judges  are  these :  *^  A.  went  from  England  to  Scotland, 
and  resided  and  was  domiciled  there,  and  so  continued  for  many 
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years,  till  the  time  of  his  death.  A.  cohabited  with  M.,  an  un- 
married woman,  during  the  whole  period  of  his  residence  in 
Scotland,  and  had  by  her  a  son,  B.,  who  was  born  in  Scotland. 
Several  years  after  the  birth  of  B.,  who  was  the  only  son,  A. 
and  M.  were  married  in  Scotland,  according  to  the  laws  of  that 
country.  "By  the  laws  of  Scotland,  if  the  marriage  of  the 
mother  of  a  child  with  the  father  of  such  child  take  place  in 
Scotland,  such  child  bom  in  Scotland  before  the  marriage  is 
equally  legitimate  with  children  bom  after  the  marriage,  for  the 
purpose  of  taking  land,  and  for  every  other  purpose.  A.  died 
seised  of  real  estate  in  England,  and  intestate."  And  your  Lord- 
ships, upon  the  foregoing  state  of  facts,  found  this  question,  viz. : 
*'  Is  B.  entitled  to  such  property  as  the  heir  of  A.  ? " 
And  *  in  answer  to  the  question  so  proposed  to  us,  I  have  *  925 
the  honour  to  state  to  your  Lordships,  that  it  is  the  opin- 
ion of  all  the  Judges  who  heard  the  ai*gument  (a)  that  B.  is  not 
entitled  to  such  property  as  the  heir  of  A.  We  have,  indeed, 
reason  to  lament  that  we  have  been  deprived  of  the  assistance  of 
one  of  our  learned  brethren  who  heard  the  case  argued  at  your 
Lordship's  bar,  the  late  Mr.  Justice  Vaughan  ;  but  as  he  had 
expressed  a  concurrent  opinion  upon  the  case  at  a  meeting  held 
immediately  after  the  argument,  I  feel  myself  justified  in  adding 
the  authority  of  his  name  to  that  of  the  other  Judges. 

My  Lords,  the  grounds  and  foundation  upon  which  our  opinion 
rests  are  briefly  these :  That  we  hold  it  to  be  a  rule  or  maxim  of 
the  law  of  England,  with  respect  to  the  descent  of  land  in  Eng- 
land from  father  to  son,  that  the  son  must  be  bom  after  actual 
marriage  between  his  father  and  mother ;  that  this  is  a  rule  Juris 
positivij  as  are  all  the  laws  which  regulate  succession  to  real 
property,  this  particular  rule  having  been  framed  for  the  direct 
purpose  of  excluding,  in  the  descent  of  land  in  England,  the 
application  of  the  rule  of  the  civil  and  canon  law,  by  which  the 
subsequent  marriage  between  the  father  and  mother  was  held  to 
make  the  son  born  before  marriage  legitimate ;  and  that  this 
rule  of  descent  being  a  rule  of  positive  law  annexed  to  the  land 
itself,  cannot  be  allowed  to  be  broken  in  upon  or  disturbed  by 
the  law  of  the  country  where  the  claimant  was  bom,  and  which 
may  be  allowed  to  govern  his  personal  status  as  to  legitimacy, 
upon  the  supposed  ground  of  the  comity  of  nations. 

My  Lords,  to  understand  the  nature  and  force  of  this  rule 

(a)  See  antey  p.  805. 
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*  926  o£  our  law,  "  that  the  heir  must  be  a  person  •  bom  in 
actual  matrimony  in  order  to  enable  him  to  take  land  in 
England  by  descent,"  and  to  perceive,  at  the  same  time,  the 
positive  and  inflexible  quality  of  this  rule,  and  how  closely  it  is 
annexed  to  the  land  itself,  it  will  be  necessary  to  consider  the 
earlier  authorities  in  which  that  rule  is  laid  down  and  dis- 
cussed,  both  before  and  subsequently  to  the  statute  of  Merton, 
and  more  particularly  the  legal  construction  and  operation  of 
that  statute. 

If  we  take  the  definition  of  heir  which  Lord  Coke  adopts  from 
the  ancient  text  writers,  and  which  is  borrowed  originaUy  from 
the  Roman  law  (Coke  upon  Littleton,  7.  b.))  viz^  that  he  is  *^  ex 
justis  nuptiis  procreatus,"  the  very  description  points  at  a  marriage 
celebrated  according  to  the  rules,  requisites,  and  ritual  of  the  civil 
or  Roman  law.  *^  Operse  pretlum  est  scire  quid  sint  justse  nup- 
tise,"  says  Huber  (Lib.  23,  lib.  tit.  2,  de  Rit&  Nuptinum).  He 
adds,  ^^  In  promptu  est  Justiniani  Responsio  sunt  ea  quao  secun- 
dum prsecepta  legum  contrahuntur." 

But  to  refer  to  the  "Mirror  of  Justices,"  perhaps  the  very 
earliest  of  our  text  books,  it  is  there  laid  down  in  page  70  as  an 
admitted  principle,  "  that  the  common  law  only  taketh  him  to 
be  a  son  whom  the  marriage  proveth  to  be  so."  Glanville,  who 
wrote  in  the  reign  of  Henry  II.  (probably  about  half  a  centuiy 
before  the  passing  of  the  statute  of  Merton),  in  book  7,  chapter 
13,  states  that "  neither  a  bastard  nor  any  person  not  bom  in 
lawful  wedlock  can  be,  in  the  legal  sense  of  the  term,  an  heir ; 
but  if  any  one  claims  an  inheritance  in  the  character  of  heir,  and 
the  other  party  object  to  him  that  he  cannot  be  heir  because  he 
was  not  born  in  lawful  wedlock,  then  indeed  the  plea  shaU  cease 
in  the  King's  Court,  and  the  archbishop,  or  bishop  of  the 
"  927  place,  shall  be  commanded  *  to  inquire  concerning  such 
marriage,  and  to  make  known  his  decision  either  to  the 
King  or  his  justices."  He  then,  in  chapter  14,  gives  the  form  of 
the  writ,  which  will  be  found  not  unimportant  to  the  present 
inquiry,  namely, —  "  The  King  to  the  archbishop :  Health. — W. 
appearing  before  me  in  my  Court,  has  demanded  against  R.,  his 
brother,  certain  land,  and  in  which  the  said  R.  has  no  right,  as 
W.  says,  because  he  is  a  bastard  bom  before  the  marriage  of 
their  mother ;  and  since  it  does  not  belong  to  my  Court  to  in- 
quire concerning  bastardy,  I  send  these  imto  you,  commanding 
you  that  you  do,  in  the  Court  Christian,  that  which  belongs  to 
you  ;  and  when  the  suit  is  brought  to  its  proper  end  before  you, 
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inform  me  by  your  letter  what  has  been  done  before  you  con- 
cerning it.     Witness,"  &c. 

Your  Lordships  will  observe  the  form  of  this  writ ;  how  pre- 
cisely it  puts  the  objection  against  the  heir's  title  upon  the  very 
rule  of  the  English  law,  ^'  that  he  was  bom  before  the  marriage 
of  his  mother;"  by  which  it  is  necessarily  implied  that  the 
marriage  of  the  parents  had  subsequently  taken  place.     Now  if 
the  question  had  been  put  generally  on  the  fact,  whether  any 
marriage  had  taken  place,  or  upon  the  legality  of  such  marriage 
as  had  taken  place  ;  to  such  a  question  of  general  bastardy,  as  it 
is  called,  the  bishop  would  have  found  no  difficulty  in  answering, 
for  the  answer  to  that  question  would  have  been  purely  and 
exclusively  determinable  by  the  spiritual  law.     But  as  the  canon 
law,  on  the  one  hand,  held  that  the  subsequent  marriage  of  the 
parents  made  the  antenatiLS  legitimate,  and  as  the  common  law 
of  England,  on  the  other  hand,  held  that  such  antenatu8  was  not 
legitimate  for  the  purpose  of  inheriting  land  in  England,  if  the 
question  had  gone  in  the  general  form,  the  answer  of  the 
bishop  would  have  certified  such  antenatus  *  to  have  been    *  928 
legitimate.     The  law,  therefore,  framed  the  question  in 
the  precise  form  contained  in  the  writ,  namely,  a  question  of  spe- 
cial bastardy,  proving  thereby  how  closely,  and  with  how  much 
jealousy,  the  law  adhered  to  the  rule  of  descent  before  pointed 
out.    Now,  the  question  so  framed  did  obviously  place  the  bishop 
in  extreme  difficulty  in  making  answer  thereto ;    a  difficulty 
which  was  very  much  increased  by  the  constitution  of  Pope 
Alexander  III.,  which  had  been  issued  very  recently  before  the 
time  when  Glanville  wrote,  viz.,  in  the  sixth  year  of  King  Henry 
II. ;  by  which  constitution  (in  part  set  out  by  Lord  Coke,  2d' 
Institute,  96)  it  was  ordained  "  that  children  born  before  solem- 
nization of  matrimony,  where  matrimony  followed,  should  be  as 
legitimate  to  inherit  unto  their  ancestors  as  those  that  are  born 
after  matrimony  ; "  and  it  is  upon  the  subject  of  this  constitution 
that  Glanville  is  commenting  in  his  15th  chapter,  when  he  says, 
^^  Upon  this  subject,  it  hath  been  made  a  question  whether,  if 
any  one  was  begotten  or  bom  before  the  father  married  the 
mother,  such  son  is  the  lawful  heir  if  the  father  afterwards  mar- 
ried his  mother.     Although,  indeed,  the  canons  and  the  Roman 
laws  consider  such  son  as  the  lawful  heir,  yet,  according  to  the 
law  and  custom  of  this  realm,  he  shall  in  no  measure  be  supported 
as  heir  in  his  claim  upon  the  inheritance,  nor  can  he  demand  the 
inheritance  by  the  law  of  the  realm.     But  yet,  if  a  question 
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should  arise  whether  such  son  was  begotten  or  bom  before  mar- 
riage or  after,  it  should,  as  we  have  observed,  be  discussed  before 
the  ecclesiastical  Judge,  and  of  his  decision  he  shall  inform  the 
King  or  his  justices ;  and  thus,  according  to  the  judgment  of  the 
Court  Christian  concerning  the  marriage,  namely,  whether 

*  929    the  demandant  was  born  or  begotten  before  *  marriage 

contracted  or  after,  the  King's  Court  shall  supply  that 
which  is  necessary  in  adjudging  or  refusing  the  inheritance 
respecting  which  the  dispute  is ;  so  that  by  its  decision  the  de- 
mandant shall  either  obtain  such  inheritance  or  lose  his  claim/^ 

The  bishops  being  placed  in  the  difficulty  of  this  eonjlictiu 
legHtm  by  reason  of  the  precise  form  of  the  King's  writ,  at  length, 
at  the  parliament  holden  at  Merton,  in  the  20th  Henry  III.,  the 
statute  was  framed,  which  will  be  found  to  have  a  strong  and 
direct  application  to  the  present  question.  That  statute  has  not 
upon  the  original  roll  the  title  prefixed  thereto,  upon  which 
observations  were  made  at  your  Lordships'  bar,  that  it  showed 
the  intention  of  the  law  to  have  been  no  more  than  to  declare 
the  personal  status  of  those  who  are  described  in  such  statute. 
In  the  edition  of  the  statutes  published  under  the  commission 
from  the  Crown,  there  is  no  other  than  the  general  title  "  Pro- 
visiones  de  Merton ;"  and  no  more  argument  can  justly  be  built 
upon  the  title  prefixed  in  some  editions  of  the  statutes,  than  upon 
the  marginal  notes  against  its  different  sections.  That  statute 
or  provision  of  Merton  runs  thus,  viz. :  "  To  the  King's  writ  of 
bastardy,  whether  any  one  being  born  before  matrimony  may  in- 
herit in  like  manner  as  he  that  is  born  after  matrimony,  all  the 
bishops  answered  that  they  would  not  nor  could  not  make  answer 
to  that  writ,  because  it  was  directly  against  the  common  order  of 
the  church,  and  all  the  bishops  instanted  the  lords  that  they 
would  consent  that  all  such  as  were  bom  afore  matrimony  should 
be  legitimate,  as  well  as  they  that  be  bom  within  matrimony,  as 
to  the  succession  to  inheritance,  forasmuch  as  the  church  accept* 
eth  such  as  legitimate.    And  all  the  earls  and  barons,  with 

*  930    one  voice,  answered  that  they  would  not  *  change  the  laws 

of  the  realm  which  hitherto  had  been  used  and  approved." 
It  is  manifest  from  Bracton,  who  lived  and  wrote  in  the  time 
of  Henry  IIL,  that  shortly  after  the  statute  of  Merton,  this 
question  of  special  bastardy  ceased  to  be  sent  to  the  bishop,  and 
became  the  subject  of  inquiry  and  determination  in  the  Eling's 
Courts.  In  book  5th,  chapter  19,  after  stating  the  circumstances 
attending  the  statute  of  Merton,  and  also  a  subsequent  council 
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holden  in  the  same  year  before  the  King,  the  archbishop,  the 
bishops,  earls,  and  barons,  whose  names  he  gives,  it  is  ordered 
that  the  words  in  which  the  writ  shall  go  to  the  bishop  shall  be, 
*^  whether  such  a  one  was  bom  before  espousals  or  marriage,  or 
after ;  and  that  the  ordinary  shall  write  back  to  our  lord  the 
King,  in  the  same  words,  without  any  evasion  or  subtilty."  And 
he  then  states,  it  was  further  ordered  at  that  council,  ^'  that  for 
the  reasons  before  given,  and  of  such  common  consent,  it  may 
be  in  the  election  of  our  lord  the  King  whether  he  will  demand 
that  inquisition  to  be  taken  before  the  Ordinary,  or  in  his  own 
Court ;  because,  when  the  exception  is  properly  taken,  the  an- 
swer ought  not  to  be  obscure ; "  and  accordingly,  it  will  be  found, 
by  reference  to  the  year-books,  that  from  the  time  of  Edward  III., 
the  distinction  became  settled  that  general  bastardy  shall  be  tried 
by  the  Ordinary,  special  bastardy  shall  be  tried  per  pais.  (See 
the  various  authorities  collected  in  Viner's  Abridgment,  title 
Trial  Bastardy.) 

My  Lords,  the  extent  of  the  dominions  of  the  Crown  at  the 
time  of  the  passing  of  the  statute  of  Merton,  demands  partic- 
ular attention.  Normandy,  Aquitaine,  and  Anjou,  were  then 
under  the  allegiance  of  the  King  of  England,  and  had  been  so 
at  least  from  the  commencement  of  the  reign  of  Henry  I. 
Many  of  *  the  nobles  and  other  subjects  of  the  King  had  *  931 
large  possessions  both  in  England  and  in  the  countries 
beyond  sea.  Those  bom  in  Normandy,  Aquitaine,  or  Anjou  (as 
also,  in  subsequent  periods  of  our  history,  those  born  in  Guienne, 
Gascony,  Calais,  or  Toumay),  whilst  under  the  actual  dominion 
of  the  Crown,  were  natural-bom  subjects,  and  could  inherit  land 
in  England.  (  CalvirCs  Case^  7th  Coke,  20,  b.)  Many  of  the  very 
persons  who  attended  at  the  coronation  of  Henry  III.,  the  occa- 
sion on  which  the  Parliament  met  at  Merton  and  the  statute  was 
passed,  bishops,  and  earls,  and  barons,  are  known  from  history, 
and  would  so  appear  from  their  very  names  and  titles,  to  have 
been  of  foreign  lineage,  if  not  of  foreign  birth,  and  were,  at  all 
events,  well  acquainted  with  the  rule  of  law  which  was  then  so 
strongly  contested;  yet  —  notwithstanding  the  rule  of  the  civil 
and  canon  law  prevailed  in  Normandy,  Aquitaine,  and  Anjou,  by 
which  the  subsequent  marriage  makes  the  antenatus  legitimate 
for  all  purposes  and  to  all  intents ;  and  notwithstanding  the  pre- 
cise question  then  under  discussion  was,  whether  this  rule  should 
govern  the  descent  of  land  locally  situate  in  England,  or  whether 
the  old  law  and  custom  of  England  should  still  continue  as  to 
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such  land,  under  which  the  aTttenatua  was  incapable  to  take  land 
by  descent  —  there  is  not  the  slightest  allusion  to  any  exception 
in  the  rule  itself  as  to  those  bom  in  the  foreign  dominions  of  the 
Crown,  but  the  language  of  the  rule  is,  in  its  terms,  general  and 
universal  as  to  the  succession  to  land  in  England.  The  question 
is,  whether,  after  the  declaration  made  by  that  statute,  one  of  the 
King's  subjects,  born  in  Normandy,  or  Aquitaine,  or  Anjou, 
under  the  circumstances  supposed  by  your  Lordships,  could  have 

inherited  land  in  England  ?  It  is  not  so  much  a  parallel 
*932    case  with  the  *  present;  it  is  the  very  case  itself;  and  it 

seems  impossible  to  contend  that  such  would  have  been 
held  to  be  the  law.  In  the  first  place,  there  is  no  other  form  of 
any  writ  to  the  bishop  than  the  old  form  given  in  Glanville  and 
Bracton,  which  raises  the  express  point  whether  the  claimant  was 
born  or  not  before  espousals  and  matrimony  of  his  father  and 
mother ;  and  if  the  question  was  brought  before  a  jury,  as  after- 
waitis  became  the  course  of  proceeding,  then  there  was  no  other 
than  that  precise  issue  which  could  be  raised  upon  the  record. 
Further,  if  the  question  was  sent  to  the  bishop,  it  must  have 
been  sent  to  the  bishop  of  the  diocese  where  the  action  was 
brought,  that  is,  where  the  land  was  situate,  and  not  to  the 
bishop  of  the  diocese  where  the  party  whose  legitimacy  is  dis- 
puted was  born  (see  the  book  of  Assisa,  35,  pi.  7) ;  which  case 
seems  not  obscurely  to  indicate,  that  if  the  birth  had  been  in 
France,  the  trial  would  be  still  before  the  English  bishops ;  for 
Skipwith,  a  Judge  of  the  Common  Pleas,  is  made  to  say  there, 
**  you  may  carry  your  proo&  before  him  in  what  place  you  please, 
in  England,  or  from  France."  Again,  the  contest  above  ad- 
verted to  was  a  contest  between  the  ancient  law  and  custom  of 
England,  on  the  one  hand,  and  the  canon  law  on  the  other,  which 
should  prevail  as  to  the  hereditary  succession  to  land  in  England ; 
canon  and  civil  law  being  acknowledged  and  prevailing  in  Eng- 
land in  all  other  respects,  with  the  single  exception  of  its  ap- 
plication to  the  descent  of  land ;  the  same  canon  and  civil  law 
prevailing  in  the  foreign  dominions  of  the  Crown  generally,  and 
without  any  exception.  There  seems,  therefore,  no  reasonable 
or  probable  ground  for  the  surmise  of  any  intention  in  the  law- 
makers of  that  day,  that,  with  the  general  refusal  and  repudia- 
tion of  this  rule  of  the  civil  and  canon  law  as  to  the  hereditary 

succession  to  land  in  England,  there  should  be  a  tacit 
*  933    *  exception  in  favour  of  a  claimant  born  beyond  the  seas. 

Again,  the  custom  would  rather  seem  to  be  one  which 
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applies  to  the  land  itself,  and  not  to  the  person  only  of  the 
claimant,  according  to  an  observation  of  Bracton,  in  the  place 
above  cited,  when,  discussing  the  'very  point  of  the  exception  on 
the  ground  of  bastardy,  he  says,  "  that  every  kingdom  hath  its 
own  customs  differing  from  those  of  others.  For  there  may  be 
one  custom  in  the  kingdom  of  England,  and  another  in  the  king- 
dom  of  France,  as  to  succession/'  And  it  would  be  singular 
indeed,  if  any  such  exception  existed,  that  neither  Bracton,  who 
wrote  with  so  much  diffuseness  on  this  very  question  at  the  time 
of  this  notable  refusal  of  Parliament  to  alter  the  law,  nor  the  au- 
thor of  Fleta,  nor  any  of  the  other  early  writers,  should  have  left 
the  slightest  vestige  of  an  allusion  to  such  exception  in  the  rule. 

On  the  contrary,  the  observation  of  Lord  Coke,  2d  Institute, 
98,  although  not  made  in  any  case  in  a  Court  of  law,  proves, 
in  a  manner  which  leaves  no  doubt,  what  would  have  been  the 
opim'on  of  that  great  lawyer  upon  the  point  now  under  discus- 
sion, if  it  had  arisen  in  his  time.  ^^  Some  have  written,"  he  says, 
"that  William  the  Conqueror,  being  bom  out  of  matrimony, 
Robert,  his  reputed  father,  did  after  marry  Arlpt,  his  mother, 
and  that  thereby  he  had  right  by  the  civil  and  canon  law ;  but 
that  is  contra  legem  Anglice^  as  here  it  appeareth."  This  is  in 
effect  saying,  although  bom  in  Normandy,  and  legitimated  in 
Normandy  by  the  subsequent  marriage  of  his  father  and  mother 
there,  so  that  he  could  inherit  land  in  Normandy,  yet  as  to  land  in 
England  he  could  not  take  it  by  descent,  for  the  same  law  would 
be  the  law  of  descent  of  a  kingdom  and  of  land  within  it.  This  is 
the  very  case  now  put  to  the  Judges  by  your  Lordships. 

*  It  therefore  appears  to  be  the  just  conclusion  from  *  934 
these  premises,  that  the  rule  of  descent  to  English  land 
is,  that  the  heir  must  be  born  after  actual  marriage  of  his  father 
and  mother,  in  order  to  enable  him  to  inherit ;  and  that  this  is 
a  rule  of  a  positive  inflexible  nature,  applying  to,  and  inherent 
in,  the  land  itself,  which  is  the  subject  of  descent,  of  the  same 
nature  and  character  as  that  rule  which  prohibited  the  descent 
of  land  to  any  but  those  who  were  of  the  whole  blood  to  the 
last  taker,  or  like  the  custom  of  gavelkind  or  borough-English, 
which  cause  the  land  to  descend,  in  the  one  case,  to  all  the  sons 
together ;  in  the  other,  to  the  younger  son  alone. 

And  if  such  be,  as  it  appears  to  us  to  be,  the  rule  of  law  which 
governs  the  descent  of  land  in  England,  without  any  exception, 
either  express  or  implied  therein,  on  the  score  of  the  place  of 
birth  of  the  claimant,  it  remains  to  be  considered  whether,  by 
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any  doctrine  of  international  law,  or  by  the  comity  of  nations, 
that  rule  is  to  be  let  in  by  which  B.,  being  held  to  be  legitimate 
in  his  own  country  for  all  purposes,  must  be  considered  as  the 
heir-at-law  in  England. 

The  broad  proposition  contended  for  on  the  part  of  the  plain- 
tiff in  error  is,  that  legitimacy  is  a  personal  status  to  be  deter- 
mined by  the  law  of  the  country  which  gives  the  party  birth ; 
,  and  that,  when  the  law  of  that  country  has  once  pronounced  him 
to  be  legitimate,  he  is,  by  the  comity  of  international  law,  to 
be  considered  as  legitimate  in  every  other  country  also,  and 
for  every  purpose ;  and  it  is  then  contended  that,  as  by  the 
Scotch  law  there  is  a  pre8umptio  juris  et  de  jure^  that,  under 
the  circumstances  supposed,  the  parents  of  B.  were  actually 
married  to  each  other  before  the  birth  of  B.,  such  presumption 
of  the  Scotch  law,  by  which  his  legitimacy  is  effected,  must 
*  935  *  also  be  adopted  and  received  to  the  same  extent  in  the 
English  as  in  the  Scotch  Courts  of  Justice. 

Now,  there  can  be  no  doubt  but  that  marriage,  which  is  a  per- 
sonal contract,  when  entered  into  according  to  the  rites  of  the 
country  T^here'  the  parties  are  domiciled  and  the  marriage  cele- 
brated, would  be  considered  and  treated  as  a  perfect  and  com- 
plete marriage  throughout  the  whole  of  Christendom. 

But  it  does  not  therefore  follow,  that,  with  the  adoption  of  the 
marriage  contract,  the  foreign  law  adopts  also  all  the  conclusions 
and  consequences  which  hold  good  in  the  country  where  the  mar- 
riage was  celebrated.  That  the  marriage  in  question  was  not 
celebrated  in  fact  until  after  the  birth  of  B.  is  to  be  assumed  from 
the  form  of  the  question.  Indeed,  e:^cept  on  that  supposition, 
there  would  be  no  question  at  all.  Does  it  follow,  then,  that 
because  the  Scotch  hold  a  marriage  celebrated  between  the 
parents  after  the  birth  of  a  child  to  be  conclusive  proof  lof  an 
actual  marriage  before,  a  foreign  country*  which  adopts  the  mar- 
riage as  complete  and  binding  as  a  contract  of  marriage,  must 
also  adopt  this  consequence  ?  No  authority  has  been  cited  from 
any  jurist  or  writer  on  the  subject  of  the  law  of  nations  to  that 
effect,  —  nothing  beyond  the  general  proposition  that  a  party 
legitimate  in  one  country  is  to  be  held  legitimate  all  over  the 
world.  Indeed,,  the  ground  upon  which  this  conclusion  of  B.'s 
legitimacy  is  made  by  the  Scotch  law,  is  not  stated  to  us,  and  we 
have  no  right  to  assume  any  fact  not  contained  in  the  question 
which  your  Lordships  have  proposed  to  us.  We  may,  however, 
observe  that,  in  the  course  of  the  argument  at  your  Lordships* 
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bar,  the  ground  has  been  variously  stated,  upon  which  the  laws 
of  different  countries  have  arrived  at  the  same  conclusion. 
It  was  asserted  *  that,  by  the  law  of  Scotland,  the  subse-  *  936 
quent  marriage  is  not  to  be  taken  to  be  the  marriage  itself, 
but  only  evidence,  though  conclusive  in  its  nature,  of  the  mar- 
riage prior  to  the  birth  of  B. ;  that  the  canon  law  rests  the  legiti- 
macy of  the  son  born  before  such  marriage  upon  a  ground  totally 
different,  viz.,  that  having  been  bom  illegitimate,  he  is  made 
legitimate,  legitimatiM^  by  the  subsequent  marriage,  by  a  positive 
rule  of  law,  on  account  of  the  repentance  of  his  parents :  whereas, 
by  the  Scotch  law,  a  marriage  previous  to  his  birth  is  conclusively 
presumed,  so  that  he  always  was  legitimate,  and  his  parents  had 
nothing  to  repent  of.  Pothier,  on  the  other  hand  (Contrat  de 
Marr.  part  v.  ch.  2,  art.  2),  when  he  speaks  of  the  effect  of  a 
subsequent  marriage,  in  legitimating  children  born  before  it,  dis- 
claims the  authority  of  the  canon  law,  nor  does  he  mention  any 
fiction  of  an  antecedent  marriage,  but  rests  the  effect  upon  the 
positive  law  of  the  country.  He  first  instances  the  custom  of 
Troyes,  ^^  Les  enfans  n^s  hors  mariage  De  Soluto  et  Solut&  puis 
que  le  pere  et  la  mSre  s'epousent  I'un  Tautre,  succSdent  et  vien- 
nent  ^  partage  avec  les  autres  enfans  si  aucuns  y'  ^ ;  '*  and  then 
adds,  ^^  that  it  is  a  common  right  received  throughout  the  whole 
kingdom." 

Now,  it  could  never  be  contended  by  any  jurist,  that  the  law 
of  England  in  respect  to  the  succession  of  land  in  England,  would 
be  bound  to  adopt  a  positive  law  of  succession  like  that  which 
holds  in  France,  the  distinction  being  so  well  known  between 
laws  that  relate  to  personal  status  and  personal  contracts,  and 
those  which  relate  to  real  and  immovable  property ;  for  which  it 
is  unnecessary  to  make  reference  to  any  other  authority  than  that 
of  Dr.  Story,  in  his  admirable  Commentaries  on  the  Conflict  of 
Laws.  (See  sections  430  and  following,  where  all  the 
authorities  *are  brought  together).  And  if  such  positive  *  937 
law  is  not  upon  any  principle  to  be  introduced  to  control 
the  English  law  of  descent,  what  ground  is  there  for  the  intro- 
duction into  the  English  law  of  descents,  not  only  of  the  contract 
of  marriage  observed  in  another  country,  which  is  admitted  to 
be  adopted,  but  also  of  a  fiction  with  respect  to  the  time  of  the 
marriage?  that  is,  in  effect,  of  a  rule  of  evidence  which  the 
foreign  country  thinks  it  right  to  hold. 

But  admitting,  for  the  sake  of  argument,  and  we  are  not  called 
upon  to  give  our  opinion  on  that  point,  that  B.,  legitimate  in 
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Scotland,  is  to  be  taken  to  be  legitimate  all  over  the  world ;  the 
question  still  recurs,  whether,  for  the  purpose  of  constituting  an 
heir  to  land  in  England,  something  more  is  not  necessary  to  be 
proved  on  his  part  than  such  legitimacy ;  and  if  we  are  right  in 
the  grounds  on  which  we  have  rested  the  first  point,  one  other 
step  is  necessary,  namely,  to  prove  that  he  was  bom  after  an 
actual  marriage  between  his  parents;  and  if  this  be  so,  then, 
upon  the  distinction  admitted  by  all  the  writers  on  international 
law,  the  lex  loci  rei  sitce  must  prevail,  not  the  law  of  the  place  of 
birth. 

My  Lords,  in  the  course  of  the  discussion,  some  stress  appears 
to  have  been  placed  on  the  argument,  that  if  B.  had  died  before 
A.  the  intestate,  leaving  a  child,  such  child  might  have  inherit^ed 
to  A.,  tracing  through  his  legitimate  parent ;  and  then  it  was 
asked  if  the  child  might  inherit,  why  might  not  the  parent  him- 
self inherit  ?  But  the  answer  to  that  supposed  case  appears  to 
be,  that  if  the  parent  be  not  capable  of  inheriting  himself,  he  has 
no  heritable  blood  which  he  can  transmit  to  his  child ;  so  that 
the  child  could  not,  under  the  assumed  facts,  have  inherited,  and 
the  question  therefore  becomes,  in  truth,  the  same  with 
*  938  *  that  before  us.  The  case  supposed  would  be  governed 
by  the  old  acknowledged  rule  of  descent :  "  Qui  doit 
inheriter  al  pSre,  doit  inheriter  al  fitz." 

My  Lords,  the  two  decided  cases  that  have  been  relied  upon 
in  the  course  of  argument,  that  of  Shedden  v.  Patrick^  and  that 
of  the  Strathmore  Peerage^  do  not,  upon  consideration,  create  any 
real  difficult;.  Those  cases  decide  no  more  than  that  no  one 
can  inherit  without  having  the  personal  status  of  legitimacy ;  a 
point  upon  which  all  agree  ;  but  they  are  of  no  force  to  establish 
the  main  point  in  dispute  in  this  case,  viz.,  that  such  personal 
status  is  sufficient  of  itself  to  enable  the  claimant  to  succeed  as 
heir  to  land  in  England. 

Upon  the  whole,  in  reporting  to  your  Lordships  as  the  opinion 
of  the  Judges,  ^^  that  B.  is  not  entitled  to  the  real  property  as  the 
heir  of  A.,"  I  am  bound  at  the  same  time  to  state,  that  although 
they  agree  in  the  result,  they  are  not  to  be  considered  as  respon- 
sible for  all  the  grounds  and  reasons  on  which  I  have  endeavoured 
to  support  and  to  explain  such  opinion. 

Lord  Chancellor.  —  My  Lords,  the  subject  upon  which  your 
Lordships  have  had  the  opinion  of  the  Judges  is  of  so  much 
importance,  and  the  learning  contained  in  that  able  opinion  is  of 
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such  a  description,  as,  in  my  opinion,  to  require  further  consider- 
ation. I  shall  therefore  propose  to  your  Lordships,  that  the 
further  consideration  of  this  Case  be  postponed. 

Lord  Bbouoham.  —  My  Lords,  I  perfectly  agree  in  opinion 
with  my  noble  and  learned  friend.  It  is  quite  impossible  to 
express  more  strongly  than  I  desire  to  do,  the  obligations  which 
I  think  your  Lordships  and  the  law  are  under  to  the 
learned  *  Judges  for  the  very  able,  elaborate,  and  lucid  *  939 
opinion  they  have  given.  My  Lords,  it  is  perhaps  enough 
to  say  respecting  this  opinion  of  the  learned  Judges,  that  in  a 
case  which  has  undergone  argument  in  every  form  for  somewhere 
about  twelve  years  past  (both  in  the  sister  kingdom  and  here), 
first,  in  the  different  Courts  of  Westminster  Hall,  and,  next,  at 
your  Lordships'  bar;  upon  which  the  learned  Judges  in  the 
Courts  below,  upon  former  occasions,  in  deciding  the  question 
submitted  to  them,  and  the  learned  Judges  here  in  assisting  your 
Lordships,  have  given  their  opinions  and  discussed  the  points,  — 
nevertheless,  at  the  eleventh  hour,  as  it  were,  and  at  the  very 
end  of  this  long-continued  discussion,  very  great  new  light,  if  I 
may  so  express  it,  has  been  thrown  upon  the  question  by  the 
reasonings  of  the  learned  Judges,  and  very  important  additions 
have  been  made  by  the  arguments  to-day,  to  those  arguments  and 
to  that  learning  which  had  been  brought  to  bear  upon  that  ques- 
tion in  its  former  stages,  in  your  Lordships'  House,  in  West- 
minster Hall,  and  in  the  Courts  of  Scotland. 

Under  these  circumstances,  my  Lords,  it  is  not  for  me  to  say 
that  the  opinion,  or  rather  the  leaning  of  opmion,  which,  it  is 
well  known  to  your  Lordships,  I  formerly  expressed,  is  not  mate- 
rially affected  by  the  quite  new  form  in  which  the  argument  is 
now  placed.  I  am,  however,  by  no  means  prepared  to  state  that 
I  shall,  on  reconsidering  the  reasons  of  the  learned  Judges,  now 
submitted  to  your  Lordships,  find  a  sufScient  answer  to  the  diffi- 
culties which  formerly  pressed  upon  me,  which  I  very  fully  stated 
to  your  Lordships,  I  think,  in  the  year  1886.  (a) 

Upon  these  grounds  I  entirely  agree  with  my  noble  *  and    *  940 
learned  friend,  in  thinking  that  the  further  consideration 
of  this  case  ought  to  be  postponed.     I  ought  to  add,  that  in  the 
whole  of  the  first  part  of  the  reasoning  of  the  learned  Judges,  I 
was  prepared  to  agree  :  what  I  have  doubted  is  the  latter  part  of 

(a)  See  ante,  Vol.  II.  p.  582. 
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the  reasoning.  One  thing,  my  Lords,  has  struck  me  ;  that  sup- 
posing your  Lordships  shall  ultimately  be  of  opinion  that  you 
ought  to  decide  in  favour  of  the  defendant  in  error,  and  to  affirm 
the  judgment  of  the  Court  below,  it  will  be  absolutely  necessary 
that  the  legislature  should  interfere,  in  order  to  allay  the  evils 
which  will  arise  out  of  the  conflict  of  laws  respecting  the  personal 
status  in  the  two  parts  of  the  kingdom. 

August  10, 1S40. 

Lord  Bbouoham.  —  My  Lords,  this  was  an  ejectment  brought 
to  recover  possession  of  lands  situated  in  Yorkshire  ;  and  a  ver- 
dict being  taken,  subject  to  a  special  case  for  the  opinion  of  the 
Court  of  King's  Bench  (from  which  the  record  came),  with  leave 
for  either  party  to  turn  it  into  a  special  verdict,  it  came  before 
this  House  by  writ  of  error,  and  was  twice  argued, —  first,  in  1830, 
when  the  Judges  attended  and  gave  their  opinion  through  the 
Chief  Baron  (Sir  William  Alexander),  and  again,  in  1839,  when 
your  Lordships  also  had  the  assistance  of  the  Judges,  who  have 
now  given  their  opinion  through  the  Chief  Justice  of  the  Com- 
mon Pleas.  The  question  raised  by  the  special  verdict,  and 
argued  upon  these  several  occasions,  is  this,  whether  a  person 
born  in  Scotland,  of  parents  domiciled  there  and  married  there, 
but  intermarrjdng  after  his  birth,  and  who,  by  the  law  of  Scot- 
land, is  legitimate  in  consequence  of  that  subsequent  marriage, 
can  take  real  estate  in  England  as  heir  ?  The  Court  below  held 
that  he  could  not ;   and   the   Judges    have  all  agreed  in   this 

opinion. 
♦  941        •  When,  in  1835, 1  took  the  liberty  of  calling  the  atten- 

tion  of  your  Lordships  to  this  question,  I  pointed  out  what 
appeared  to  me  to  have  been  material  defects  in  the  argument 
both  below  and  here,  on  the  part  of  the  defendant  in  error  ;  that 
is,  in  behalf  of  the  judgment  below.  The  learned  and  elaborate 
opinion  last  given  by  the  Judges  has  made  very  valuable  addi- 
tions to  the  clear  and  able,  though  more  succinct,  statement  given 
upon  the  former  occasion.  It  is  now  for  your  Lordships  finally 
to  dispose  of  the  case  ;  and  I  deem  it  my  duty  to  offer  a  few 
remarks  upon  the  subject,  on  account  of  its  great  importance, 
and  more  especially  of  the  bearing  which  the  principles  connected 
with  it,  and  about  to  be  recognized  in  your  decision,  must  almost 
unavoidably  have  upon  other  questions. 

While  I  willingly  acknowledge  the  great  value  of  the  assist- 
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ance  which  we  hare  received  from  the  learned  Judges  upon  this 
occasion,  I  feel  convinced  that  there  are  several  matters  which 
still  remain  to  be  considered,  and  some  difficulties  to  be  got  over, 
before  we  can  with  perfect  confidence  rely  upon  the  conclusion 
at  which  they  have  arrived.  But  I  shall  rest  satisfied  with  refer- 
ring generally  to  the  scope  of  the  argument  which  I  submitted 
to  your  Lordships  upon  the  former  occasion  (1835)  ;  and  with 
observing,  that  a  considerable  portion  of  it  is  left  untouched  by 
the  present  argument  of  the  learned  Judges  ;  and  that  I,  on  the 
other  hand,  as  I  stated  on  hearing  their  argument,  should  find  it 
not  difficult  to  reach  a  conclusion  the  opposite  of  theirs,  while  I 
yet  admitted  a  very  large  portion  of  their  positions.  In  the 
observations  which  I  am  about  to  offer  upon  their  argument,  I 
purposely  abstain  &om  any  thing  more  than  thus  generally  refer- 
ring to  its  scope,  as  contrasted  with  that  of  the  opposite 
reasoning.  *  What  I  wish  further  now  to  state  relates  to  *  942 
the  detail  of  their  statement,  and  must  be  taken  as  inde- 
pendent of  any  general  answer  to  it ;  for  which  I  refer  to  what  I 
before  submitted  to  your  Lordships,  as  containing  that  answer 
by  anticipation. 

The  authorities  cited  by  the  learned  Judges,  especially  in  the 
earlier  part  of  their  opinion,  do  not  seem  conclusive ;  as,  for 
example.  Lord  Coke's  definition  of  heir,  "  ex  justis  nuptiis  pro- 
creatus,"  and  the  text  in  the  Mirror,  "  that  the  law  only  taketh 
him  to  be  a  son  whom  the  marriage  proveth  to  be  so."  These 
and  other  authorities  only  prove  the  dependence  on  and  connec- 
tion of  legitimacy  with  marriage,  or  the  inheritable  quality  with 
marrii^e,  which  in  no  part  of  the  argument  ever  could  have 
been  denied.  The  text  in  Olanville  seems  at  first  to  take  the 
distinction  between  legitimacy  generally  or  absolutely,  and  legiti- 
macy by  being  bom  in  lawful  wedlock,  as  connected  with  right  to 
inherit ;  for  it  says,  **  neither  a  bastard  nor  any  person  not  bom 
in  lawful  wedlock  can  be  an  heir."  But,  in  a  subsequent  chap- 
ter, the  writ  is  given,  and  that  sets  forth  the  denial  by  the 
demandant  of  the  tenant's  right,  '^  because  he  is  a  bastard,  bom 
before  marriage  of  the  parents ; "  which  seems  to  indicate  that 
the  marriage  was  required  to  precede  the  birth  only  in  order  to 
negative  the  bastardy :  the  writ,  indeed,  adds,  that  it  does  not 
belong  to  the  temporal  Court  to  inquire  concerning  bastardy, 
wherefore  it  is  sent  to  the  Court  Christian. 

It  is  said  that  the  law  frames  the  writ  for  the  purpose  of  pre- 
venting the  Court  Christian  from  answering  the  question  accord- 
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ing  to  the  canon  or  civil  law :  nevertheless,  the  bishops  were  not 

compelled,  by  the  exigency  of  the  writ,  to  confine  themselves  to 

the  question  whether  the  party  was  bom  before  or  since 

*  943    *  marriage,  because  the  bastardy  is  introduced  in  terms,  as 

well  as  the  birth  and  marriage. 
A  council,  however,  was  held  soon  after  the  Parliament  of 
Merton ;  and  at  that  council  it  was  directed  that  the  writ  should 
merely  require  the  Ordinary  to  examine  the  date  of  the  birth, 
and  whether  before  or  after  marriage ;  to  prevent,  as  is  said, 
*^  any  evasion  or  subtlety  "  on  the  part  of  the  ecclesiastical  au- 
thorities. 

The  argument  of  the  learned  Judges  upon  the  statute  (of 
Merton)  is  deserving  of  great  attention ;  nor  can  I  at  all  go 
along  with  those  who  have  contended,  both  in  the  Court  below 
and  here,  that  it  is  not  a  statute,  but  a  refusal  to  make  a  statute : 
such  was  the  contention  of  the  learned  Chief  Justice  (Tindal), 
in  the  able  argument  which  he  delivered  when  at  the  bar  in  the 
King's  Bench,  against  the  decision,  (a)  This  statute  is  only 
different  from  other  statutes,  inasmuch  as  it  is  in  substance 
declaratory,  and  in  form  somewhat  different  from  that  of  declar- 
atory Acts  in  modem  times.  It  is  a  distinct  declaration  of  what 
the  law  had  ever  been  before  the  statute,  and  a  refusal  to  alter  it. 
But  it  is  to  be  observed,  that  the  bishops,  in  calling  for  the  alter- 
ation, put  their  demand  expressly  on  the  ground  that  antenati  are 
legitimate  by  the  canon  law ;  and  it  is  in  consequence  of  their 
legitimacy  that  the  bishops  claim  the  recognition  of  their  right  to 
inherit.  The  barons  only  affirm  that  such  antenati  had  no  right 
of  inheritance  by  the  common  law,  without  saying  whether,  by 
the  common  law,  they  were  legitimate  or  not ;  though  assuredly 
the  common  law  is  understood  to  be  declared  by  the  statute 
against  their  legitimacy  universally  and  in  all  respects,  as  well 

as  with  respect  to  feudal  inheritance.     But  I  agree  that  it 

*  944    somewhat  *  aids  the  view  taken  by  the  learned  Judges, 

when  we  find  that  special  bastardy  ceased  from  the  time 
of  the  statute  to  be  tried  by  the  bishop,  and  has  ever  since  been 
tried  per  pais . 

It  may  be  remarked  that  the  proceeding  appears,  from  the 
Grand  Coustumier,  to  have  been  a  writ  of  bastardy  general, 
directed  to  the  Ordinary ;  but  the  description  of  bastards  there 
given  is  worthy  of  attention :  ^^  Sont  bastards  ceulx  qui  sont 

(a)  6  B.  &  C.  440. 
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engendres  hors  marriage ; "  and  then  immediately  it  goes  on  to 
say,  ^^  mais  ceulx  qui  sont  engendres  devant  le  marriage,  si  les 
parens  epousent  depnis  la  naissance,  ils  sont  legitimes  ; "  so  that, 
apparently,  though  born  de  facto  out  of  wedlock,  they  were  in 
contemplation  of  law  bom  within  wedlock.  It  may  be  further 
observed  that  Littleton,  sec.  188,  in  treating  of  villenage,  gives, 
as  the  reason  why  a  bastard  is  qtum  nuilius  filiuB^  that  he  cannot 
be  heir  to  any  "  pur  ceo  que  il  ne  poit  enheriter  ^  nulluy." 

The  learned  Judges  object  to  the  observations  made  at  the  bar 
upon  the  title  prefixed  to  the  chapter  in  question  of  the  statute  ; 
namely,  that  this  title  showed  the  enactment  only  was  intended 
to  be  a  declaration  of  the  personal  status.  ^'  This  title,"  say  the 
learned  Judges,  ^^  is  not  to  be  found  in  the  original  statute : " 
they  refer  to  the  edition  published  by  the  Record  Commissioners, 
where  "  Provisiones  de  Merton  "  is  the  only  heading  of  the  Act ; 
and  they  add,  ^^  that  no  more  argument  can  justly  be  built  upon 
the  title  prefixed  in  some  editions,  than  upon  the  marginal  notes 
against  the  different  sections."  If,  however,  the  learned  counsel 
at  your  Lordships'  bar  were  led  into  any  error  in  this  matter, 
they  had  very  high  example  in  going  astray ;  no  less  than  that  of 
the  Court  below,  whence  this  writ  of  error  is  brought,  and 
where,  when  the  *  cause  was  first  decided,  one  of  the  *946 
learned  Judges  (a)  argued  in  support  of  the  decision  now 
under  revision,  on  the  ground  of  the  heading  or  titie.  "  We 
have  no  occasion,"  says  Mr.  Justice  Baylet,  "  in  order  to  answer 
the  question  who  is  hcereSy  to  go  beyond  the  statute.  The  title  of 
it  is,  ^  He  is  a  bastard  who  is  bom  before  the  marriage  of  his 
parents  ; '  not  restraining  it  to  those  bom  in  England."  For  my- 
self, I  consider  the  assistance  to  be  equally  slender  which  the  one 
argument  and  the  other  derives  from  this  title,  even  supposing  it 
to  have  been  the  one  given  by  the  legislature  to  the  chapter  of 
the  Act,  which  it  appears  not  to  have  been ;  which,  indeed,  it 
could  not  have  been,  for  no  tities  at  all  were  put  on  statutes 
till  the  11  Hen.  7,  as  is  said  by  Treby,  C.  J.,  in  Chance  v. 
Adams,  (i) 

I  am  inclined  to  regard  as  the  most  important  part  of  the  argu* 
ment  of  the  learned  Judges,  their  observations  on  the  state  of  the 
Crown  dominions  at  the  making  of  the  statute.  This  point  had 
been  made  in  the  Court  below,  but  without  explanation,  and  not 
much  dwelt  upon.    The  Lord  Chief  Justice  (Abbott)  takes  it, 

(a)  6  B.  &  C.  468.  (h)  Hard.  825;  Amb.  22;  1  Bl.  05. 
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though  only  in  general  terms,  yet  quite  intelligibly,  (a)  The 
learned  Judges  here  have  very  usefully  explained  the  argument, 
and  illustrated  it  by  important  remarks.  They  bave  contended 
that  an  antenatus  within  the  King's  ligeance,  but  bom  in  Nor- 
mandy (which,  by  the  way,  had  for  above  thirty  years  before  the 
statute  ceased  to  be  English  de  facto ^  though  it  was  not  formally 
ceded  till  twenty-five  years  after),  Aquitaine,  and  other  provinces 
where  the  civil  law  prevailed,  could  not  have  inherited  land  in 
England  under  the  statute,  chiefly  because  no  exception  is 

*  946    there  made  per  expresimm  ♦  of  such  persons,  although  the 

connection  of  the  countries  would  naturally  call  the  atten- 
tion of  the  legislature  to  the  case,  and  because  no  tacit  or  implied 
exception  can  be  supposed,  in  favour  of  the  canon  law,  for  Nor- 
man subjects  of  the  Crown,  when  the  express  words  of  the  Act 
refuse  to  adopt  the  same  canon  law  for  English  subjects  of  the 
Crown.  The  silence  of  contemporary  writers,  as  Bracton  and  the 
author  of  Fleta,  is  very  justly  referred  to  in  aid  of  the  same  con- 
clusion. The  other  reasoning  of  the  Judges  on  the  passage  in 
Bracton,  and  which,  as  well  as  the  reference  to  the  customs  of 
gavelkind  and  borough-English,  was  urged  below,  seems  there  to 
have  met  with  a  sufficient  answer  in  the  argument  at  the  bar, 
that  those  authorities  apply  to  English  parties,  and  those  customs 
to  the  rule  of  succession ;  none  of  which  matters  is  disputed  ;  so 
that  the  authorities  may  well  stand  with  the  opposite  argument. 
No  doubt,  if  the  fact  of  being  bom  within  lawful  wedlock  be  as 
much  a  necessary  quality  to  the  character  of  heir  by  the  custom 
of  England,  as  the  fact  of  being  youngest  son  is  to  being  heir  by 
the  custom  of  borough-English  manors,  —  if  that  fact  of  being 
bom  within  lawful  wedlock  can  only  be  judged  of  according  to 
the  English  law,  and  admits  of  as  little  dispute  as  the  fact  of 
being  eldest  or  youngest  child,  there  is,  and  there  must  be,  an 
end  of  the  question.  But  unless  these  things  are  so,  —  and 
assuming  them  to  be  so  is  begging  the  whole  question,  —  the 
cases  put  have  no  useful  application  to  the  one  in  hand. 

So  of  the  proposition  repeatedly  affirmed  below,  and  now  largely 
stated  by  the  learned  Judges  here,  that  this  law  or  custom  is 
something  inherent  in  the  land,  —  a  quality  of  the  land  itself,  as 

it  were,  and  not  of  the  claimant.   This,  of  course,  would,  in 

*  947    one  sense,  *  decide  the  question ;  but  then  it  would  beg  it 

also :  in  any  other  sense  it  leaves  the  question  untouched  ; 

(a)  6  B.  &  C.  452. 
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for  the  dispute  will  still  arise,  —  what  description  of  person  is 
that  to  which  the  descendible  quality  of  the  land  carries  it  ? 

The  argument  drawn  by  the  learned  Judges  from  the  observa- 
tion of  Lord  Coke,  in  the  2d  Institute,  on  the  .title  of  William 
the  Conqueror,  had  been  used  in  the  Court  below,  (a)  The 
passage  is  ndt  very  clear ;  but  where  Lord  Coke  says,  that  some 
held  William  the  Conqueror  "  to  have  had  right  by  the  civil  and 
canon  law  '*  (in  consequence  of  the  subsequent  marriage  of  his 
parents),  he  is,  I  presume,  supposed  to  mean  right  to  the  Crown 
of  England,  as  nearest  maternal  relative  to  Edward  the  Confessor ; 
which  he  certainly  was,  being  grandson  to  his  materiial  uncle, 
Bichard  of  Normandy.  That  this  could  give  him  no  right  to  the 
exclusion  of  the  male  branch,  represented  by  Edgar  Atheling,  the 
Confessor's  great  nephew,  and  who,  being  grandson  of  his  eldest 
brother  Edmund  Ironsides,  had  indeed  a  title  paramount  that  of 
the  Confessor  himself,  is  quite  clear ;  and  although  the  Conqueror 
appears  to  have  called  himself  Hex  Hereditarivs  in  some  charters, 
historians  and  antiquaries  are  agreed  that  this  could  only  mean 
heir  under  the  supposed  will  of  the  Confessor ;  for  the  only  dis- 
pute as  to  his  title  that  has  ever  been  raised,  is,  whether  he  took 
by  the  sword,  or,  as  canquoestor^  by  purchase  (Spelman's  Glossary, 
voce  CongiuBstor),  under  the  supposed  will  or  gift  of  the  Confessor, 
about  the  existence  of  which  much  controversy  has  always  been 
held.  As  heir,  —  as  one  taking  by  inheritance,  —  no  person  has 
ever  asserted  his  title ;  and  if  he  took  under  the  Confes- 
sor's *  gift  or  will,  his  legitimacy  was  really  of  as  little  *  948 
importance  as  it  was  to  the  other  and  more  secure  title 
wWch  he  derived  from  his  sword.  If  indeed  Lord  Coke,  or  rather 
those  to  whom  he  refers,  for  any  reason  supposed  the  male  branch 
to  be  extinct,  then  we  can  understand  the  passage,  always  sup- 
posing, which  is  absurd,  that  a  mother's  relatives  could  succeed ; 
and  in  that  case  the  passage  might  bear  upon  the  argument ;  or 
it  may  bear  upon  it  if  we  suppose  Lord  Coke  puts  the  case  hypo- 
thetically,  or  refers  to  some  who  did  consider  the  male  branch 
settled  in  Hungary  to  be  extinct.  Still  this  seems  not  very  intel- 
ligible ;  for  it  is  believed  that  Edward  the  Confessor  had  called 
them  over,  as  his  end  approached ;  that  his  nephew  Edward  the 
Outlaw,  or  Exile,  came  back  and  died  here ;  but  wherever  he 
died,  it  is  quite  certain  that  he  left  Edgar  Atheling  his  son,  who 
was  notoriously  in  England  at  the  Conquest,  who  was  made  to 

(a)  6  B.  &  C.  448. 
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join  in  some  proceedings  to  confinn  William's  title,  and  was  after- 
wards engaged  in  an  unsuccessful  rebellion  against  him.  The 
passage,  therefore,  is  really  not  very  easily  explained ;  nor  is  any 
light  thrown  on  it  by  the  reference  to  the  authorities  cited :  Wil- 
liam of  Malmsbury,  b.  iii. ;  Ingulphus,  lib.  vi.  cap.  19 ;  and  the 
Grand  Coustumier,  cap.  27.  The  first  of  these,  %t  the  place 
referred  to,  only  says  that  William's  father  married  his  mother 
'^  aliquando  justse  uxoris  loco  haberet "  (^scU,  Arlottam)  ;  and  the 
second  reference  (to  Ingulphus)  seems  erroneous,  for  there  are 
no  books  and  chapters  in  Ingulphus,  at  least  in  any  editions  which 
we  now  have,  or  which  are  known  ever  to  have  existed ;  but  all 
that  he  says  of  William  (who  was  his  patron,  and  of  whom  he 
writes  largely,  and  in  praise  and  defence)  is,  that  the  Confessor, 
awai'e  of  Edgar's  weakness,  turned  his  thoughts  towards 
*  949  William,  taking  *into  consideration  ^^  cognationem  suam," 
an  expression  which  he  repeats  afterwards.  The  text  of 
the  Grand  Coustumier  (which  is  the  third  reference)  merely  gives 
the  law  of  bastardy  and  legitimation  generally  ;  nor  can  I  see  any 
reference  to  William's  case  in  the  Commentaries,  though  I  will 
not  undertake  to  say  there  may  not  be  some  such  reference.  In 
the  text  cited  by  Lord  Coke  there  is  certainly  none,  and  in  the 
commentary  I  can  find  none.  But  the  difficulties  do  not  end 
here ;  because,  even  if  Edgar  was  set  aside  for  imbecility,  still  the 
Conqueror  was  not  next  heir,  for  he  was  only  the  Confessor's 
cousin-german  by  the  mother  once  removed  (Welsh  nephew,  as 
we  say,  or  nephew  a  la  mode  de  Bretagne^  as  the  French  have  it ; 
and  this  accounts  for  some  writers  calling  the  Confessor  cousin, 
and  some  uncle,  to  the  Conqueror)  :  whereas  Edgar's  sister,  after- 
wards married  to  Malcolm  in  Scotland,  was  his  great-niece  by  his 
elder  brother.  And,  moreover,  we  have  now  been  all  along  sup- 
posing that  the  connection  of  William  with  the  Confessor,  being 
through  the  mother  of  the  latter  only,  made  no  difference ; 
whereas,  suppose  the  whole  paternal  relations  had  been  extin- 
guished, it  is  difficult  to  see  how,  upon  any  feudal  principle,  any 
person  could  inherit  who  was  not  of  the  blood  of  the  English 
royal  family.  William's  only  connection  with  England  was,  that 
his  aunt  had  been  married  to  an  English  king ;  consequently,  it 
seems  quite  impossible  to  understand  how  he  ever  could  be  con- 
sidered as  ^^  having  right,"  even  on  the  supposition  that  the  lawful 
course  of  succession  was  by  nomination  and  selection  from  among 
the  whole  members  of  a  given  royal  family.  Subject  to  these 
observations,  we  may  consider  this  passage  in  Lord  Coke  as  some 
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kind  of  indication  of  his  opinion,  always  supposing  the 
passage  to  be  correct ;  but  there  *  can  be  little  doubt  that  *  950 
these  observations  make  it  exceedingly  unlikely  that  Lord 
Coke  ever  wrote  it  as  we  now  have  it.  The  remark,  too,  appears 
in  a  work,  be  it  observed,  which  was  not  published  in  the  author's 
lifetime.  If  there  were  no  such  uncertainty  hanging  over  the 
passage,  its  importance  to  the  argument  would  be  undeniable :  it 
would  amount  to  neither  more  nor  less  than  Lord  Coke's  opinion 
upon  the  case  at  bar.  But  it  is  probable  that  some  such  considera- 
tions as  those  to  which  I  have  been  adverting  operated  in  pre- 
venting any  attention  being  paid  to  this  authority  in  the  Court 
below,  where  it  was  cited,  but  occasioned  no  observation  either  at 
the  bar  or  from  the  bench.  Really  there  seems  no  possibility  of 
relying  on  a  dictum  which  assumes  that  the  legitimacy  of  a  party 
taking  by  purchase  and  not  by  descent  is  material  to  his  title ; 
and  therefore,  upon  a  full  consideration  of  the  matter.  Lord 
Coke's  supposed  authority,  on  which  so  much  reliance  is  placed 
by  the  learned  Judges,  must,  without  hesitation,  be  laid  out  of 
our  view  in  deciding  the  present  question. 

The  learned  Judges  refer  to  the  illustration  drawn  from  a  per- 
son supposed  to  claim  through  the  antenatiis^  he  having  prede- 
ceased his  father ;  and  they  hold  this  to  be  disposed  of  by  the 
opinion  given  on  the  principal  case  or  question ;  inasmuch  as,  if 
incapable  of  inheriting  himself,  he  could  not  transmit  heritable 
blood  to  his  issue ;  and,  generally  speaking,  no  doubt  it  would 
be  so,  although  contrary  to  Lord  Coke's  supposed  opinion  as  to 
issue  of  aliens  inheriting  to  each  othel:  collaterally.  It  has  been 
decided  that  a  brother  may  succeed  to  a  brother,  the  only  con- 
nection of  the  two  being  through  an  alien  father,  who  had  no 
inheritable  blood.  ( Collingwood  v.  Pace^  (a)  where  the 
*  opinion  generally  ascribed,  and,  among  others,  by  Black-  *  951 
stone,  to  Lord  Coke,  is  denied  by  the  majority  of  the 
Judges  to  be  his,  and  by  none  of  them  affirmed  to  be  so.)  But 
a  nearer  case  to  the  present  may  be  put.  Where,  by  the  law 
of  the  country,  as  in  Scotland  and  on  the  Continent,  legitimation 
per  mbseqaeuB  matrimonivm  is  admitted,  it  seems  that  the  author- 
ities have  agreed  in  holding  that,  if  the  antenatiis  dies  before 
marriage  of  his  parents,  leaving  lawful  issue,  the  issue  shall  take 
as  heir  to  his  grandfather,  though  he  must  claim  through  a  person 
who  lived  and  died  illegitimate. 

(a)  1  Ley.  52. 
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Nor  is  this  case  of  one  who  never  could  himself  be  heir,  trans- 
mitting inheritable  blood  to  his  issue,  confined  to  those  countries 
and  that  law  of  legitimation.  We  have  an  example  in  our  own 
law  in  the  case  of  bastard  eignS ;  and  it  is  worth  while  to  con- 
sider how  this  is  treated,  though  I  know  not  that  it  materially 
impeaches  the  general  conclusion  to  which  the  argument  of  the 
learned  Judges  leads  them,  unless  by  showing  how  entirely  the 
law  proceeds  upon  the  supposition  that  it  is  his  bastardy,  and  his 
bastard  only,  which  excludes  the  antenatus  from  succession. 

Littleton,  in  sections  399  and  400,  says,  that  the  issue  of  the 
bastard  eignS^  who,  having  entered,  died  seised,  shall  have  the 
land  by  reason  of  the  colour  which  his  father  had  as  heir  ;  "  for 
by  the  law  of  holy  church  he  is  mvlier^  albeit  by  the  law  of  the 
land  he  is  bastard." 

Lord  Coke,  in  commenting  upon  the  words  of  Littleton,  that 
in  such  a  case  the  midier  puisne  is  "  without  remedy,"  says,  that 
the  descent  from  the  bastard  eign^  not  only  takes  away  the  entry, 
like  other  descents  which  leave  a  party  to  his  action,  but 
*  952  makes  the  issue  of  the  bastard  become  lawful  heir ;  *  add- 
ing that,  even  if  the  mulier  be  within  age,  he  is  barred, 
because  the  bastard's  issue  is  become,  in  judgment  of  law,  law- 
ful heir ;  "for  the  law  (says  he)  doth  prefer  legitimation  before 
the  privilege  of  infancy."  Collateral  heirs,  too,  are  barred,  as 
well  as  the  mulier;  and  the  bastard  becoming  a  monk  professed, 
which  is  a  civil  death,  has  the  same  effect ;  his  issue  succeeds 
during  the  natural  life  of  the  bastard,  and  the  legitimate  heir  is 
barred.  In  the  2d  Institute,  Lord  Coke,  as  a  confirmation  of  the 
doctrine,  gives  the  record  of  a  judgment  in  the  18  Edward  I., 
showing  that  the  mulier  cannot  have  an  assize  of  mort  d^ ancestor ; 
and  upon  the  ground  that  the  bastard  eigni  has  entered  as  heir ; 
and  the  reason  assigned  by  Lord  Coke  is,  that  "  the  bastard  is 
accounted  of  the  blood  with  the  mulier  puistieJ*^  (2d  Institute, 
97.)  But  in  Coke  Littleton,  244,  b.,  he  puts  the  case  which  has 
been  referred  to  from  the  law  of  Scotiand  and  the  Continent,  of 
the  bastard  eignS  djring  in  his  father's  lifetime,  and  leaving  issue ; 
this  son  enters  as  heir  to  the  grandfather,  and  dies  seised ;  the 
mulier  is  barred.  "  The  descent,"  says  Lord  Coke,  **  binds  him." 
Now,  this  cannot  be  from  the  laches  of  the  mulier  during  the 
bastard's  life  ;  for  by  the  supposition,  nothing  had  been  done  by 
the  bastard  to  make  the  mulier  claim ;  nor  could  he  claim,  for  the 
grandfather  was  stiU  alive.  The  laches  was  in  the  grandson's 
life ;  so  that  here  the  reason  given  for  the  law  fails,  viz.,  that  it 
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is  unjust  to  treat  a  person  all  his  life  as  legitimate,  and  bastardize 
him  after  his  death  ;  for  here  the  antenatus  never  was  ti'eated  as 
legitimate  at  all ;  he  lived  and  died  a  bastard ;  yet  his  issue  claim- 
ing through  him,  who  had  no  inheritable  blood,  entered  as  heir  to 
the  common  ancestor,  and  by  dying  seised,  barred  the  law- 
ful issue.  Although,  however,  this  consideration  *  some-  *  958 
what  contradicts  the  answer  given  by  the  learned  Judges 
to  the  argument  at  the  bar,  it  yet v  furnishes  another  answer  to 
that  argument,  by  showing,  that  if  it  proves  any  thing,  it  proves 
too  much ;  since  in  the  case  of  bastard  eignS  there  is  no  question 
whatever  of  his  right  being  excluded  in  the  common  case  (of 
English  marriage,  birth,  and  domicile),  unless  where  there  has 
been  an  entry,  and  dying  seised,  without  counter  claim. 

The  short  observation  made  by  the  learned  Judges  on  the  cases 
of  Shedden  v.  Patrick  and  the  Strathmore  Peerage  appears  hardly 
to  be  satisfactory.  "  These  cases,'*  it  is  said,  "  only  decide  that 
no  one  can  inherit  without  the  personal  status  of  legitimacy ;  and 
do  not  show,  what  is  alone  in  dispute,  that  such  personal  status 
is  sufiScient  ground  for  claiming  English  real  estate  as  heir."  It 
appears  that  these  cases  establish  somewhat  more  than  the  first 
of  those  positions,  and,  although  they  do  Nuot  decide  the  second, 
they  appear  to  give  it  much  countenance.  They  show  that  the 
quality,  whatever  it  is,  that  must  be  possessed  by  a  claimant  in 
order  that  he  may  take  land  or  honours  in  Scotland,  is  given  to, 
or  withholden  from,  him,  according  to  the  law,  not  of  Scotland, 
where  the  real  estate  lies,  but  of  the  country  where  his  birth  and 
his  father's  marriage  and  domicile  were.  Whether  that  quality 
be  called  legitimacy  or  any  thing  else  is  not  material ;  nor  is  it 
material  whether  the  quality  is  required  in  relation  to  the  prop- 
erty by  some  positive  statutory  enactment  of  the  country  where 
it  lies,  or  only  by  the  common  law  of  that  country,  or  by  some 
statute  (like  that  of  Merton)  which  declares  what  the  common 
law  alwa3^  has  been.  The  land  in  Scotland  is  impressed  with  a 
particular  quality,  —  that  of  being  descendible  to  the  ante- 
nati  where  the  parents  have  *  intermarried ;  it  is  of  such  a  ♦  954 
nature  as  not  to  descend  upon  the  mulier  puisne^  but  upon 
the  bastard  eignS  ;  while  in  England  it  is  of  such  a  nature  as  to 
descend  to  the  mulier^  and  not  to  the  bastard.  The  one  quality 
is  as  firmly  fixed  in  the  soil  of  Scotland  as  the  other  is  in  that 
of  England.  Then,  what  have  the  Courts  and  what  has  this 
House  decided  in  those  celebrated  cases  ?  That,  notwithstand- 
ing the  inherent  descendible  quality,  and  notwithstanding  the 
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general  rule  of  the  lex  loci  rei  sitce^  so  much  relied  on  by  the 
learned  Judges,  both  below  and  here,  through  their  whole  argu- 
ment, the  law  of  the  country  where  the  property  is  must  bend 
to  the  law  of  the  domicile,  marriage,  and  birth ;  and,  because  the 
latter  law  excludes  antenati  from  legitimacy,  they  shall  be  ex- 
cluded from  the  succession  to  which  the  former  law  calls  them. 
The  Scotch  common  law  says,  "  Let  the  land  go  to  the  ant€natu9y 
—  such  is  its  descendible  quality."  The  English  common  law 
says,  "  Let  the  land  not  go  to  the  antenatuB.'*'^  The  question,  and 
the  only  question,  is,  have  we  a  right  to  look  beyond  the  fact, 
or  to  ask  any  but  one  question,  namely,  whether  a  person  is  aitte- 
natus  or  postnatits^  Whether  his  parents  were  married  or  not 
at  his  birth  ?  Are  we  bound  by  the  simple  fact,  or  may  we  look 
to  the  view  taken  of  it  by  the  law  of  the  foreign  country  to  which 
the  claimant  and  his  parents  belonged  ?  The  decided  eases  say, 
in  the  instance  of  Scotland,  that  we  may  and  must  look  at  the 
foreign  law ;  that  the  subsequent  marriage  is  immaterial  for  suc- 
cession in  Scotland,  if  it  is  immaterial  for  legitimation  in  the 
claimant's  country ;  and  the  question  is,  whether,  according  to 
the  principle  of  those  decisions,  it  is  possible  to  exclude  all  refer- 
ence to  the  foreign  law,  where  the  same  kind  of  question 
*  955  arises  as  to  English  succession.  It  is  very  *  possible  that 
the  principle  of  the  cases  may  be  inapplicable.  This  may 
possibly  be  proved  by  argument ;  but  it  can  hardly  be  said  to 
have  been  proved  by  the  only  remark  made  on  those  cases  in  the 
statement  of  the  learned  Judges ;  and  this  scanty  discussion  of 
those  cases  is  the  more  to  be  lamented,  because,  in  deciding  the 
present  question  below,  the  Court  expressly  referred  to  this 
House  as  the  place  where  Shedden  v.  Patrick  and  the  Strath' 
more  Peerage  would  meet  with  ample  attention  as  to  their  bear- 
ing upon  this  argument. 

The  learned  Judges  have  given  no  opinion  upon  the  question 
whether  or  not  a  person  legitimated  by  subsequent  marriage  in  a 
country  where  that  law  prevails,  is  therefore  legitimate  all  the 
world  over;  nor,  perhaps,  was  it  incumbent  on  them  to  argue 
this  for  the  purpose  of  answering  the  question  put  to  them  by  the 
House.  They  contend  that  the  statute,  or  rather  the  common 
law  recognized  and  declared  by  the  statute,  requires  something 
beyond  mere  legitimacy  to  make  an  heir  to  English  real  estate. 
They  agree  with  the  Court  below,  that  legitimacy  alone  is  not 

(a)  5  B,  &  C.  454. 
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sufficient ;  it  must  be  as  was  there  said,  (a)  legitimacy  sui  modo^ 
— legitimacy  and  being  born  in  wedlock.  Consequently,  they 
appear  plainly  to  admit,  that  a  person  may  be  legitimate  for  all 
other  purposes,  and  yet  incapable  of  taking  land  by  descent,  — 
that  we  ought  not  to  say  "  a  man's  eldest  lawful  son  is  his  heir- 
at-law,"  but  "  his  eldest  lawful  son  if  bom  in  lawful  wedlock." 

In  another  case,  Munro  v.  Munro^  which  has  been  decided 
to-day,  we  held  here,  as  it  had  been  held  in  the  Court 
below,  that  a  party  is  entitled  to  take  real  *  estate  by  *  956 
descent,  as  legitimate  according  to  the  law  of  the  country 
where  it  lies,  who  is  bastard  by  the  law  established  in  the  coun- 
try of  the  birth  and  marriage.  In  the  Courts  which  administer 
that  law  (the  law  of  England  in  the  case  put),  would  the  party 
be  considered  as  bastard  or  as  legitimate,  when  any  right  uncon- 
nected with  real  property  was  claimed?  If  bastard,  then  the 
same  person  is  legitimate  in  one  country  and  not  in  another,  — 
bastard  where  born,  and  legitimate  where  the  parents  are  domi- 
ciled ;  though  some  of  the  Judges,  with  whom  we  agreed  in  that 
case,  held  this  to  be  a  solecism  in  law,  considering  it  clear  that 
the  status  must  be  eveiywhere  the  same.  If  legitimate,  then  it 
follows  that  the  question  of  personal  status  depends  on  the  law 
of  foreign  countries,  and  that  this  law  is  imported  into  England 
as  to  the  consequences  of  the  marriage  contract,  although  the  lex 
loci  contr cactus  alone  regulates  the  constitution  of  that  contract. 

But  which  way  soever  we  may  hold  as  to  these  questions, 
the  principles  of  the  two  decided  cases  referred  to  (^Shedden  v. 
Patrick  and  the  Strathmore  Peerage^  are  quite  consistent  with 
that  of  the  last  mentioned  case  decided  to-day.  Those  principles 
are  not  so  easily  reconciled  to  the  judgment  at  present  before 
your  Lordships. 

Having  stated  what  occurs  to  me  upon  the  arguments  of  the 
learned  Judges,  again  expressing  my  high  sense  of  the  service 
which  they  have  rendered  by  the  great  attention  bestowed  upon 
the  subject,  I  rest  satisfied  with  intimating  my  opinion  upon  the 
difficulties  which  still  beset  the  question,  and  the  anomalies  likely 
to  arise  from  the  future  application  of  the  principles  countenanced 
in  the  decision ;  and  though  I  shall  not  move  your  Lord- 
ships to  give  *  judgment  for  the  defendant  in  error,  if  my  *  957 
noble  and  learned  friend  should  move  it,  I  shall  offer  no 
opposition. 

Lord  Chancellor.  —  My  Lords,  I  was  not  in  your  Lordships' 
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House  when  this  case  was  first  ai^ued ;  but  I  was  present  at  the 
argument  when  the  learned  Judges  were  in  attendance,  and  I 
gave  my  attention  to  the  opinion  expressed  by  the  Lord  Chief 
Justice,  and  I  entirely  concur  in  that  opinion.  I  am  extremely 
satisfied  with  the  ground  upon  which  the  Judges  put  it,  because 
they  put  the  question  on  a  ground  which  avoids  the  difficulty 
that  seems  to  surround  the  task  of  interfering  with  those  general 
principles  peculiar  to  the  law  of  England,  principles  that  at  first 
sight  seem  to  be  somewhat  at  variance  with  the  decisions  to 
which  the  Courts  have  come.  Under  these  circumstances,  as  my 
noble  and  learned  friend  does  not  move  the  judgment,  I  move 
judgment  for  the  defendant  in  error. 

Judgment  accordingly. 


♦958    ♦UNIVERSITY  OF  GLASGOW  v.  FACULTY 

OF  SURGEONS. 

1838. 

The    Chancellor,    Rector,    Dean,    and    other 
Members  of  the  Senate  of  the  Universfty  of 
Glasgow,  and  John  M'Millan,  Surgeon  in  }  Appellants. 
Kirk  Street,  in  Calton  of  Glasgow,  and  Wil- 
liam Marshall,  Surgeon  in  Cambuslang    . 

The  President  and  VisrroR  of  the  Faculty  of  /  t>         j    ^ 
Physicians  and  Surgeons  of  Glasgow    .    .    . )       ^ 

Corporation.    Medicine.     University. 

The  University  of  Glasgow  possessed  from  an  ancient  date  the  power  of  con- 
ferring degrees  in  arts  and  sciences,  and  particularly  the  degree  of  doctor 
or  master  in  all  such  arts  and  sciences  as  should  he  taught  at  the  Univer- 
sity. It  had  long  exercised  the  power  of  conferring  degrees  in  medicine. 
In  1599,  King  James  VI.  granted  a  charter  to  *'  Mr.  Peter  Law,  our  sur- 
geon, and  Mr.  Robert  Hamilton,  professors  of  medicine,  and  their  succes- 
sors, indwellers  in  Glasgow,"  by  which  '*  they  and  their  successors  "  were 

t  authorized  to  simmion  before  them,  within  certsun  bounds  therein  men- 
tioned, **  all  persons  professing  or  using  the  art  of  surgery,  and  to  examine 
them  on  their  literature,  knowledge,  and  practice,"  and  to  admit  them, 
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&c.,  or  to  reject  them;  and  in  case  they  should  be  contnmadons,  to  impose 
a  certain  penalty  on  them.  This  ^ant  was  in  terms  ratified  by  a  Scotch 
Act  of  Parliament  in  1672.  The  grantees  assumed  the  name  of  the  Fac- 
ulty of  Physicians  and  Surgeons  of  Glasgow,  and  from  the  date  of  the 
grant  exercised  a  supervision  oyer  persons  practising  surgery  within  the 
specified  bounds.  In  1817,  the  University  founded  a  professorship  of 
surgery,  and  then,  as  surgery  was  one  of  the  arts  and  sciences  taught  at 
the  University,  conferred  degrees  in  surgery  as  well  as  in  medicine.  The 
Faculty  claimed  to  exercise  its  rights  over  the  persons  holding  these 
degrees,  if  practitioners  within  the  bounds. 
Held,  that  the  Faculty  was  a  corporation,  and  had  a  right  to  this  supervision; 
that  the  granting  by  the  University  of  degrees  in  surgery,  to  persons  who 
practised  within  the  bounds,  would  not  exempt  them  from  the  supervision 
of  the  Faculty;  and  that  the  power  given  to  tiie  Faculty  by  the  charter  to 
impose  a  penalty  on  the  contumacious,  did  not  prevent  that  body  from 
proceeding  against  them  in  a  court  of  law. 

July  14,  15,  1838.     August  7,  1840. 

The  appellants,  representing  the  University  of  Glasgow, 
had  granted  to  John  M'Millan,  of  Glasgow,  ♦  and  William  ♦  959 
Marshall,  of  Cambuslang  (who  also  joined  in  the  appeal), 
degrees  which,  by  the  constitution  of  the  University,  were,  as  it 
was  alleged,  sufficient  to  entitle  them  to  practise  as  sui'geons. 
The  lespondents,  claiming  to  be  the  president  and  visitor  of  the 
faculty  of  physicians  and  surgeons  of  Glasgow,  filed  a  bill  of  sus- 
pension and  interdict  against  M'Millan,  Marshall,  and  others,  to 
prevent  them  from  continuing  to  practise  as  surgeons  until  they 
had  obtained  proper  authority  to  do  so  from  the  said  faculty. 
The  respondents  set  out,  as  their  title  to  maintain  the  bill,  the 
following  facts :  King  James  VI.  issued  a  letter  of  gift  and  com- 
mission, under  the  privy  seal  of  the  kingdom  of  Scotland,  dated 
the  29th  day  of  November,  1599,  and  which  bears  as  follows: 
"  James,  by  the  grace  of  God,  king  of  Scots,  to  all  provosts,  bail- 
ies, sheriffs,  Stewarts  or  bailies  of  regalities,  and  other  ministers 
of  justice  within  the  bounds  following,  and  their  deputies,  and 
sundry  others,  our  lieges  and  subjects,  whom  it  effeira,  to  whose 
knowledge  these  our  letters  shall  come ;  greeting.  Witt  ye  us, 
with  advice  of  our  council,  understanding  the  great  abuses  which 
has  been  committed  in  time  bygone,  and  yet  daily  continues,  by 
ignorant,  unskilled,  and  unlearned  persons,  who,  under  colour  of 
chirurgeons,  abuses  the  people  to  their  pleasure,  passing  away 
but  trial  or  punishment,  and  thereby  destroys  infinite  number  of 
our  subjects,  wherewith  no  order  hath  been  taken  in  time  bygone, 
especially  within  the  burgh  and  barony  of  Glasgow,  Renfrew, 
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Dunbritain,  and  our  sheriffdoms  of  Clydsdale,  Renfrew,  Lan- 
ark, Kyle,  Carrick,  Air,  and  Cunningham :  for  avoiding  of  such 
inconveniences,  and  for  order  to  be  taken  in  time  coming,  to 
have  made,  constituted,  and  ordained,  and,  by  the  tenor  of  these 
our  letters,  makes,  constitutes,  and  ordains,  Mr.  Peter 

*  960    *  Low,  our  <3hirurgeon,  and  chief  chirurgeon  to  our  dearest 

son,  the  prince,  with  the  assistance  of  Mr.  Robert  Hamil- 
ton, professor  of  medicine,  and  their  successors,  indwellers  in 
Glasgow,  given  and  granted  to  them,  and  their  successors,  full 
power  to  call,  summon,  and  conveen  before  them,  within  the  said 
burgh  of  Glasgow,  or  in  any  other  of  our  said  burghs  or  publick 
places  of  the  foresaid  bounds,  all  persons  professing  or  using  the 
said  art  of  chirurgery,  and  to  examine  them  upon  their  literature, 
knowledge,  and  practice  ;  if  they  be  found  worthy  to  admit, 
allow,  and  approve  them,  give  them  testimonials  according  to 
their  art  and  knowledge,  that  they  shall  be  found  worthy  to 
exercise  thereafter,  receive  their  oath,  authorize  them  as  accords, 
and  to  discharge  them  to  use  any  farther  than  they  have  knowl- 
edge passing  their  capacity,  lest  our  subjects  be  abused  ;  and 
that  every  one  citedi  report  testimonials  of  the  ministers  or 
elders,  or  magistrates  of  the  parish  where  they  dwell,  of  their 
life  and  conversations ;  and  in  case  they  be  contumacious  to  be 
lawfully  cited,  every  one  to  be  unlawed  in  the  sum  of  40t, 
toties  quoties^  half  to  the  judge,  and  the  other  half  to  be  at  the 
visitor's  pleasure.  And  for  payment  thereof,  the  said  Mr.  Peter 
and  Mr.  Robert,  as  visitors,  to  have  our  other  letters  of  homing 
on  the  party  or  magistrate  where  the  contumacious  person  dwells, 
charging  them  to  poind,  within  twenty-four  hours,  under  the  j)ain 
of  horning ;  and  the  party  not  having  gear  poindable,  the  magis- 
trates, under  the  same  pain,  to  incarcerate  them  while  caution  re- 
sponsible be  found,  that  the  contumax  person  shall  compear,  such 
day  and  place  as  the  said  visitors  shall  appoint,  giving  trial  of  their 
qualification.     It  shall  be  lawful  to  the  said  visitors,  with  advice 

of  their  brethren,  to  make  statutes  for  the  common-weal  of 

*  961    *  our  subjects,  anent  the  said  arts  and  using  thereof  faith- 

fully, and  the  breachers  thereof  to  be  punished  and  un- 
lawed according  to  the  fault.  It  shall  not  be  lawful  to  any 
manner  of  person  within  the  said  bounds  to  exercise  medicine 
without  the  testimonial  of  a  famous  university  where  medicine  is 
taught,  or  the  leave  of  our  or  our  dearest  spouse's  chief  medi- 
cinaries ;  and  in  case  they  failzie,  it  shall  be  lawful  to  the  said 
visitors  to  challenge,  pursue,  and  inhibit  them  from  using  and 
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exercising  the  said  arts  of  medicine  under  the  pain  of  40Z.,  to  be 
distributed,  the  one  half  to  the  judge,  the  other  half  to  the  poor, 
toties  quoties^  if  they  be  found  exercising  the  same,  ay  and  while 
they  bring  sufficient  testimonials,  as  said  is.  That  no  manner  of 
person  sell  any  drugs  in  the  city  of  Glasgow,  except  the  same  be 
sighted  by  the  said  visitors,  and  by  William  Spang,  apothecary, 
under  pain  of  confiscation  of  the  drugs."  And  the  commission 
granted  "  to  the  said  visitors,  indwellers  in  Glasgow,  professors 
of  the  said  arts,  and  their  brethren,  present  and  to  come,  immu- 
nity and  exemption  of  all  weapons-showing,  raids,  hosts,  bearing 
of  armour,  watching,  warding,  stenting,  taxations,  passing  on 
assize,  inquests  in  justice-courts,  sherifp  or  burrow  courts,  in 
actions  criminal  or  civil,  notwithstanding  of  our  acts,  laws,  and 
constitutions  thereof,  excepting  in  giving  their  counsel,  apper- 
taining to  the  said  arts :  ordaining  all  you,  the  foresaid  provost, 
bailies  of  burrows,  sheriffs,  Stewarts,  bailies  of  regalities,  and 
other  ministers  of  justice  within  the  said  bounds,  and  your  depu- 
ties, to  assist,  fortify,  and  concur,  and  defend  the  said  visitors,  and 
their  posterity,  professors  of  the  said  arts,  and  to  put  the  said 
acts  made  and  to  be  made  into  execution,  and  our  letters  of  our 
session  be  granted  thereupon,  to  charge  them  for  that  ef-  , 
feet,  *  within  24  hours  next  after  ye  be  charged  thereto."  *  962 
The  letter  and  commission  was  presented  to  the  provost 
and  magistrates  of  Glasgow,  who  judicially  ratified  and  promised 
to  maintain  the  same,  by  their  act,  dated  9th  February,  1600. 
Conformably  to  the  said  letter  and  commission,  and  powers 
thereby  conferred,  thereafter  the  said  brethren  and  their  suc- 
cessors, from  time  to  time,  made  various  rules  and  statutes,  anent 
the  said  arts,  and  using  thereof.  The  letter  of  gift  and  commis- 
sion was  ratified  and  approved  in  Parliament  by  Act  of  Charles 
II.,  on  the  11th  of  September,  1672 ;  (a)  and  the  brethren  had 

(a)  That  Act  of  Parliament  is  in  the  following  terms:  **  Our  Soverane 
Lord,  with  advice  and  consent  of  his  estates  of  Parliament,  now  presentlie 
convened  be  his  Majestie's  special  authoritie,  hes  ratified  and  approven,  and 
be  ihir  presents  ratifies  and  approves  ane  letter  of  gift,  past  nnder  the  privy 
seal,  of  the  date  at  Halymde  House,  the  penult  day  of  November  1599  years, 
whereby  his  Majesty's  grandfather  of  blessed  memorie,  for  avoyding  of  incon- 
veniences, and  for  good  order  to  be  tane  in  tyme  comeing,  within  the  burgh 
and  barronie  of  Glasgow,  gave  and  granted  full  power  to  the  chirurgeans  and 
professors  of  medicine,  within  the  city  of  Glasgow,  for  the  tyme,  and  their 
successors,  to  call  and  convene  before  them,  within  the  burgh  of  Glasgow,  or 
any  other  place  of  the  boimds  foresaid,  contained  in  the  said  gift,  all  persons 
professing  or  VLsing  the  arte  of  chirurgery,  to  examine  them  upon  their  litera- 
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*  963  been,  for  more  than  *  a  century  past,  known  and  desig- 
nated as  the  feculty  of  physicians  and  surgeons  in  Glasgow, 
and  have  been  acknowledged  and  recognized  as  such  in  divers 
judicial  proceedings,  as  well  as  acts  of  adjournal  and  of  ParUa- 
ment,  particularly  the  acts  of  adjournal  12th  October,  1709,  and 
24th  March,  1812,  and  the  Statute  55  Geo.  3,  c.  69,  sec.  4  &  5. 
Ever  since  the  date  of  the  said  letter  of  gift  and  commission,  the 
complainers  and  their  predecessors  have  enjoyed  and  exercised 
the  privileges,  rights,  and  powers  thereby  conferred ;  and  par- 
ticularly the  rights  and  powers  of  making  statutes  an^nt  the  said 
arts,  and  using  thereof,  and  of  convening,  examining,  admitting, 
approving,  and  granting  testimonials  to  such  as  were  qualified, 
and  of  discharging  and  prohibiting  such  as  were  contumacious, 
and  did  not  conform  themselves  to  the  said  letter  and  rules  made 
in  virtue  thereof.  The  bill  then  stated  various  instances  in  which 
the  complainers  (the  respondents),  or  their  predecessors,  had 
enforced  the  rights  conferred  on  them  by  the  letters-patent  of 
James  VI.,  and  it  concluded  in  the  usual  manner. 

The  answer  for  the  defenders  (the  present  appellants)  set  forth 
that  the  University  of  Glasgow  was  erected  by  virtue  of  a  papal 
bull  .issued  by  Pope  Nicholas  V.,  in  the  year  1450.  This  bull, 
and  all  the  powers  and  privileges  thereby  intended  to  be  con- 
ferred upon  the  University,  were  ratified  both  by  various  royal 

ture,  knowledge,  and  practice;  if  they  be  fund  wordie,  to  admit,  allow,  and 
approve  them,  give  them  testimonieU  according  to  their  arte  and  knowledge 
to  exerce  thereafter,  receave  their  oaths,  and  authorize  them  as  accords;  and 
that  it  shall  not  be  leisum  to  any  maner  of  persons  within  the  foresaids 
bounds  to  exercise  medicine  without  ane  testimonieU  of  ane  famous  univer- 
sitie  wher  medicine  is  t&ught,  or  at  leist  the  persons  above  mentioned  and 
their  successors,  under  the  pains  contained  in  the  said  gift;  and  that  no  maner 
of  persons  sell  any  drogs  within  the  city  of  Glasgow,  except  they  be  sighted 
be  the  foresaids  persons,  imder  the  paine  of  confiscation  of  the  drogs;  and 
that  no  ratton  poyson  be  sold  except  by  the  apothecaries,  who  shall  be  bund 
to  take  caution  of  the  buyers  for  coast,  skaith,  and  damage,  as  the  said  letter 
of  gift  in  the  selft  at  more  length  proports,  in  the  haill  heids,  clauses,  articles 
and  circumstances  of  the.samen,  and  after  the  forme  and  tenor  thairof,  in  all 
points,  in  so  far  as  the  samen  gift,  and  this  present  ratification  thereof,  can 
be  extendit,  in  favours  of  the  present  chirurgeans,  apothecaries,  and  harbours 
within  the  said  burgh  of  Glasgow,  and  their  successors  allenarlie,  and  no 
further;  and  his  Majestic  and  estates  of  Parliament,  wills,  grants  and  declares, 
that  this  present  general  ratification  shall  be  als  valeid  and  sufficient  to  the 
saids  chirurgeans,  apothecaries,  and  harbours,  and  their  successors  allenerlie, 
as  said  is,  as  if  the  said  gift  wer  word  for  word  heir  engrossed,  notwithstand- 
ing the  samen  be  not  so  done,  wherevdth  his  Majestic  and  estates  of  Parlia- 
ment has  dispensed,  and  be  thir  presents  dispenses  for  ever." 
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grants,  and  also  by  Parliament ;  and,  in  particular,  by  a 
charter  of  King  James  II.,  in  the  year  1463,  and  by  *  an-  *  964 
other  charter  of  King  James  III.,  in  the  year  1472 ;  but 
chiefly  by  what*  has  been  called  the  foundation  charter  or  new 
erection,  granted  in  the  year  1577  by  King  James  VI.,  enlarging 
and  confirming  the  powers  and  privileges  previously  conferred ; 
which  charter  was  afterwards  confirmed  by  the  King,  and  ratified 
by  Parliament  in  the  year  1587. 

By  these  grants  this  university  was  empowered  to  erect  pro- 
fessorships, and  to  grant  degrees  in  all  the  arts  and  sciences ; 
and,  in  particular,  to  grant  the  degree  of  doctor  or  master  in  all 
such  arts  and  sciences  as  should  be  taught  at  the  university,  to 
such  students  and  others  as,  after  due  examination,  should  be 
found  worthy  of  this  honour.  In  some  of  the  grants,  the  power 
and  privileges  conferred  upon  this  university  are  declared  to  be 
the  same  with  those  enjoyed  by  the  most  ancient  and  famous 
universities  of  Europe  ;  and  reference  is  particularly  made  to  the 
Univeraities  of  Bologna  and  Paris. 

By  virtue  of  these  grants,  the  University  of  Glasgow  has  been 
accustomed  to  confer  degrees  in  all  arts  and  sciences  upon  those 
who,  after  due  examination,  have  been  found  qualified  to  teach 
or  practise  those  arts  or  sciences. 

Since  the  foundation  and  endowment  of  a  professorship  of 
surgery  in  the  year  1817,  the  University  of  Glasgow,  following 
the  example  of  the  Universities  of  Paris,  Montpellier,  Stras- 
burgh,  and  other  foreign  universities,  after  whose  model  it  was 
foimed,  has  thought  it  expedient  to  gi-ant  to  proficients  in  sur- 
gery degrees  or  diplomas  in  that  department.  These  degrees 
are  granted  after  a  rigid  examination,  and  only  on  production  of 
certificates  of  the  attendance  of  the  candidate  for  two  courses  at 
the  class  of  anatomy,  two  courses  of  surgery,  one  of  chem- 
istry, one  *  of  the  institutions  of  medicine,  one  of  mate-  *  965 
ria  medica,  and  an  attendance  of  twelve  months  at  a 
regular  hospital  or  infirmary. 

The  charter  granted  by  King  James  VI.  to  '*  Mr.  Peter  Law, 
the  king*s  surgeon,  and  Mr.  Robert  Hamilton,  professor  of  medi- 
cine, and  their  successors,"  was  made  long  after  the  establish- 
ment of  the  university,  and  therefore  could  not  interfere  with 
its  vested  rights  to  confer  degrees  in  all  such  arts  or  sciences  as 
should  be  taught  at  the  university. 

In  answer,  therefore,  to  the  reasons  of  suspension,  the  defend- 
ers (the  respondents)  pleaded  — 
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**  1.  That  the  suspenders  have  shown  no  evidence  of  being 
entitled  to  prosecute  as  a  corporation;  and  their  title,  accordingly, 
to  sue  as  a  body  corporate,  or  to  sue  in  the  name  of  their  presi- 
dent and  visitor,  is  denied. 

^^  2.  That  the  suspenders  are  not  the  successors  of  Peter  Low 
and  Robert  Hamilton,  mentioned  in  the  original  grant. 

"  3.  That  even  if  they  were,  they  are  not  entitled  to  require 
that  any  person  who  possesses  the  testimonial  of  a  ^  famous 
university  where  medicine  is  taught,'  sha  1  submit  to  any  exam- 
ination of  his  qualifications  before  them  ;  the  grant  founded  on 
expressly  recognizing  the  privileges  of  the  universities,  and  ex- 
empting aU  those  who  possess  the  testimonial  of  any  university 
where  medicine  is  taught  from  the  examination  otherwise  re- 
quired, and  authorizing  such  persons  to  practise  medicine  without 
restraint. 

^^4.  That  the  respondents  possess  testimonials  or  diplomas 
from  the  University  of  Glasgow,  as  masters  in  surgery ;  and 
that  these  testimonials  are  granted  under  the  hands  of  the  pro- 
fessor of  medicine,  and  of  the  other  professors. 
*  966  *  '*  5.  That,  in  terms  of  the  grant  founded  on  by  the 
suspenders,  no  fees  or  perquisites  of  any  kind  are  author- 
ized to  be  levied  for  the  examinations  thereby  prescribed  ;  nor  is 
any  interdict  or  other  prohibition  thereby  authorized ;  though  a 
certain  pecuniary  penalty  may  be  levied  from  those  who  fail  to 
appear  for  examination,  after  being  regularly  cited.  The  grant, 
therefore,  does  not  authorize  the  claims  made  by  the  suspenders." 

The  suspenders  alleged  that  until  the  year  1816  the  university 
had  never  conferred  the  degree  of  chirurgice  moffister,  and  that  it 
had  no  authority  by  so  doing  to  exempt  any  persons  receiving 
such  degree  from  the  jurisdiction  of  the  faculty  of  physicians  and 
surgeons  of  Glasgow.  The  persons  representing  the  university, 
therefore,  filed  a  bill  of  declarator  against  the  persons  representing 
the  faculty  of  physicians  and  surgeons,  and  demanded  that  their 
rights  should  be  distinctly  declared  by  the  Court  of  Session.  The 
causes  were  heard  by  the  Lord  Ordinary  (Forbes,  Lord  Mei^ 
wyn),  and  were  by  him  referred  to  the  Judges  of  the  second 
division  of  the  Court  of  Session,  who  directed  cases  to  be  laid 
before  the  Lords  of  the  first  division,  and  the  Lord  Ordinary,  for 
their  opinions.  The  majority  of  the  consulted  Judges,  Lord 
MoNCRiEFF  being  the  only  dissentient,  gave  opinions  to  this  efPect : 
that  the  faculty  of  physicians  and  surgeons  was  a  corporation ; 
that  by  ^virtue  of  the  charter  of  1599,  ratified  in  Parliament  in 
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1672,  it  had  power  to  debar,  within  the  limits  mentioned,  from 
the  practice  of  surgery,  persons  not  examined  and  certificated  by 
that  body ;  that  the  degree  of  doctor  of  physic  from  a  university 
where  medicine  was  taught,  or  a  testimonial  of  skill  in  surgery, 
from  a  university  where  surgery  was  taught,  would  not  en- 
title the  person  receiving  either  of  them  *to  practise  *967 
within  the  bounds  of  the  faculty,  except  by  license  from 
the  faculty.  The  Lords  of  the  second  division  gave  judgment  for 
the  faculty  in  the  bill  of  suspension  and  interdict,  and  in  the  bill 
of  declarator. 

The  Attorney- Q-eneral  and  Sir  W.  Follett^  for  the  appellants. 
—  The  faculty  of  surgeons  constituted  by  the  letter  of  gift,  1599, 
is  not  a  corporation ;  there  are  no  words  in  that  letter  expressly 
giving  it  that  character,  nor  any  thing  required  to  be  done  by  it 
which  renders  incorporation  absolutely  necessary.  It  is  necessary 
that  such  an  intention  to  incorporate  should  be  manifested  be- 
fore any  incorporation  can  take  place.  The  Conservators  of  the 
Tone  V.  -A»A.(a)  The  cases  of  !phe  College  of  Physicians  v.  Levett^(b^ 
and  The  Same  v.  West^  (c)  relied  on  by  the  other  side,  are  not  in 
point ;  for  both  were  decided  on  the  particular  words  of  the  char- 
ter granted  to  the  college,  and  confirmed  by  statute,  and  cannot 
therefore  govern  the  decision  of  any  other  case  where  the  terms 
of  the  charter  are  different.  Here  the  words  are  nothing  like 
those  used  in  the  charter  of  the  London  College  ;  and  though  the 
powers  now  claimed  under  them  may  have  been  repeatedly  exer- 
cised, they  cannot  be  supported  if  they  never  had  a  legal  origin. 
Use  alone,  even  constant  and  daily  use,  cannot  legalize  powers 
which  were  not  lawful  in  their  origin.  The  powers  now  claimed 
by  the  appellants  were  not  lawful  in  their  origin:  the  use  of 
them  therefore  cannot  make  them  valid.  The  thing  prohibited 
by  the  charter  is  prohibited  under  a  penalty ;  it  is  there- 
fore merely  a  thing  which  is  a  *  malum  prohibitum^  and  not  *  968 
a  thing  malum  in  se^  and  consequently  it  cannot  be  made 
the  subject  of  a  penalty  and  at  the  same  time  constitute  the 
foundation  of  a  proceeding  like  the  present.  The  confirming 
statute  of  1672  must  be  considered  but  as  a  private  Act ;  and 
Bankton  {d)  says  that  in  such  cases  private  Acts  must  be  treated 
as  nothing  but  grants  from  the  Crown.     Now  it  is  clear  that  the 

(a)  10  B.  &  C.  849.  (h)  1  Lord  Raym.  472. 

(c)  10  Mod.  363.  {d)  Bk.  1,  tit.  1,  §  39. 
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Crown  could  not,  either  by  the  law  of  Scotland  or  England,  for 
the  principle  of  the  law  is  the  same  in  both  countries,  grant  what 
is  contained  in  this  charter,  namely,  to  make  laws  anent  the  said 
arts,  not  only  in  Glasgow,  or  with  respect  to  persons  within  the 
body  of  the  corporation,  but  throughout  the  realm  of  Scotland. 
The  charter  here  gives  what  it  is  clearly  beyond  the  powers  of 
the  Crown  to  give,  and  is  therefore  void.  The  right  of  the  uni- 
versity to  grant  degrees  in  medicine  existed  long  before  this 
body,  calling  itself  the  faculty,  was  created.  It  is  not  disputed 
that  the  university  may  confer  the  degree  of  physician  without 
any  intervention  from  the  faculty ;  it  is  equally  clear  that  it  can 
confer  the  degree  of  surgeon.  Both  are  but  degrees  in  medicine ; 
and  the  skill  of  the  practitioner  being  thus  secured,  the  facul^ 
has  no  right  to  interfere  with  his  practice.  The  object  of  the 
charter  was  not  to  institute  a  body  to  control  but  to  assist  the 
imiversity;  and  where  the  university  has  granted  the  degree, 
the  practitioner  is  free  from  further  examination. 

The  Lord  Advocate  and  Dr,  Imshington^  for  the  respondents.  — 
This  case  must  be  decided  entirely  by  the  law  of  Scotland. 
*  969  If  so,  then  it  is  clear  that  the  *  judgment  must  be  affirmed. 
The  university  did  not  till  very  recently  confer  degrees  in 
surgery.  At  the  time  the  charter  to  tiie  faculty  was  granted,  the 
university  only  conferred  degrees  in  medicine,  which  do  not,  and 
never  did,  include  surgery.  The  case  of  a  surgeon*s  fitness  \¥sa 
therefore  unprovided  for  when  this  charter  to  the  faculty  was 
granted,  and  the  charter  was  intended  to  supply  the  deficiency. 
There  is,  therefore,  no  contest  between  the  prescriptive  rights 
of  the  university  and  the  faculty,  except  so  far  as  the  former 
body  has  now  unwisely  raised  a  contest  between  them.  The 
Scotch  and  English  laws,  as  to  corporations,  materially  differ  from 
each  other;/  and  by-laws,  which  might  be  questionable  here, 
would  certainly  be  good  in  Scotland.  But  even  the  English  cases 
show  that  where  certain  powers  are  vested  in  A.,  B.  and  C.  and 
their  successors,  a  corporation  is  created,  though  no  express  words 
of  creation  are  used  in  the  deed,  and  the  ordinary  powers  of  a 
corporation  are  inherent  in  such  a  body.  The  case  of  The  Con- 
servators of  the  Tone^  (a)  already  cited,  is  a  direct  authority  for 
that  proposition.     The  two  cases  already  cited  (6)  relating  to  the 

(a)  10  B.  &  C.  349. 

(6)  The  College  of  Physicians  v.  Levett,  1  Lord  Baym.  672;  Same  o. 
West,  10  Mod.  353. 
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London  College  of  Surgeons,  are  also  in  point.  So  that,  on  the 
English  cases  alone,  the  judgment  of  the  Court  below  must  be 
affirmed.  But  the  Scotch  cases  are  still  stronger  for  the  respon- 
dents ;  and  in  the  case  of  The  Fcundty  y.  Steely  in  1815,  the  Court 
of  Session  decided  these  yery  questions,  that  the  faculty  was  a 
corporation,  and  that  it  might  sue  in  the  Court  of  Session ;  and 
by  the  Scotch  law  it  may  do  so,  though  it  has  at  the  same 
time  the  power  to  impose  a  penalty.  The  Scotch  *  Judges  *  970 
haye  do  doubt  that  the  faculty  is  a  corporation,  and  the 
only  difficulty  felt  by  Lord  Moncbiepp  was  as  to  a  possible  con- 
flict of  rights  between  the  two  bodies ;  but  it  has  been  shown 
that  in  reality  no  such  conflict  can  exist,  for  the  grant  to  the 
faculty  was  to  provide  for  something  which  had  been  left  unpro- 
vided for  by  the  powers  or  by  the  practice  of  the  university. 

^     The  Attorney 'General  replied; 

August  7, 1840. 

The  Lord  Chancellor.  —  The  question  in  this  Case  is  whether 
a  person  who  has  obtained  t^e  degree  of  doctor  in  the  University 
of  Glasgow  is  entitled  to  practise  within  the  bounds  of  the  char- 
ter of  corporation  granted  to  the  faculty  of  physicians  and  sur- 
geons of  that  city,  without  previously  undergoing  an  examination 
and  being  licensed  by  the  latter  body.  It  appears  that  the  Uni- 
versity of  Glasgow  has  but  recently  granted  degrees  in  surgery, 
although  it  had  long  granted  them  in  physic.  The  title  of  the 
corporation,  which  claims  the  right  of  licensing  persons  to  prac- 
tise within  certain  limits,  rests  on  a  charter  given  by  James  VI., 
and  dated  on  the  29th  November,  1599,  and  it  is  in  these  words : 
[His  Lordship  here  read  the  words  of  the  charter.]  The  ques- 
tion between  the  parties  turns  on  the  expressions  contained  in 
these  letters-patent,  and  on  what  has  taken  place  since.  These 
letters-patent  of  the  Crown  give  to  the  grantees  and  "  their  suc- 
cessors," the  right  of  calling  before  them  all  persons  ^^  professing 
or  using  the  art  of  surgery,  and  to  examine  them  upon  their 
literature,  knowledge,  and  practice ; "  and  if  they  were  found 
worthy,  to  admit  them,  and  to  give  them  testimonials  ac- 
cording to  their  art  and  knowledge ;  and  in  case  of  *  con-  *  971 
tumacy  to  fine  them.  Under  these  circumstances,  the 
question  to  be  discussed  is,  whetlier  this  gives  to  the  respondents 
authority  to  act  as  a  corporation  6f  surgeons  to  exercise  a  juris- 
diction over  those  who  practise  surgery ;  it  being  contended  on 
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behalf  of  the  appellants,  that  the  right  to  practise  surgery  waa 
included  in  and  formed  part  of  the  practice  of  medicine,  and 
consequently  that  this  grant  could  only  extend  to  give  the 
respondents  the  right  to  call  before  them  and  examine  those 
who  were  practising  without  any  authority  whatever,  but  could 
not  give  them  the  right  to  examine  those  who  had  already 
received  degrees  from  the  university.  Now,  as  it  seems  to  me, 
the  distinction  between  the  two  things,  medicine  and  sin^ery, 
is  carefully  guarded  against  in  this  charter:  there  is  a  distinct 
declamtion  that  a  person  shall  not  practise  surgery  "v^thout  a 
license  from  the  faculty,  but  the  person  who  practises  medicine 
may  do  so,  provided  he  obtains  a  degree  from  a  university  where 
medicine  is  taught,  or  provided  he  obtains  the  testimonials  of 
capacity  from  the  Queen's  physicians.  But  the  question  of  the 
validity  of  the  claim  does  not  rest  on  this  charter  alone ;  for  it 
appears  by  a  Scotch  Act  of  Parliament,  passed  in  1672,  that  all 
its  provisions  were  fully  confirmed.  [His  Lordship  read  the  pro- 
visions of  confirmation  contained  in  the  Act.  (a)]  But  the  right 
does  not  even  rest  on  this  ratification ;  for,  in  1691,  questions 
as  to  the  constitution  of  this  corporation,  and  the  extent  of  its 
rights,  were  formally  decided  by  the  Court  of  Session ;  which,  by 
a  declarator  of  that  date,  affirmed  that  the  surgeons  of  Glasgow 

had  the  power  to  examine  persons  in  surgery,  and  either 
*  972    to  admit  or  reject  them,  as  they  might  *  be  found  fit  or 

unfit  for  the  profession.  I  shall  not  occupy  your  Lord- 
ships' time  in  detailing  the  various  suits  which  have  since  been 
instituted  on  this  subject,  on  that  order  of  the  Court  of  Session^ 
but  shall-  merely  state  the  names  of  the  cases,  and  the  year  in 
which  they  took  place ;  and  from  them  it  appears  that  there  has 
been  a  repeated  exercise  of  the  privilege  now  claimed,  and  that 
in  these  several  suits  the  right  to  the  exercise  of  the  privilege 
has  been  duly  acknowledged.  The  Calder  Case  occurred  in 
1762 ;  the  Durdop  Case  in  1791 ;  and  the  case  of  Steele  in  1816, 
which  has  been  cited  as  directly  in  point  to  this  suit.  What  was 
the  form  of  the  action,  and  what  was  the  interlocutor  pronounced 
in  that  case  ?  It  was  an  action  by  the  president  and  visitor  of 
the  faculty,  in  their  corporate  character,  against  persons  practis- 
ing without  a  license  from  the  corporation ;  and  the  defence  set 
up  for  the  several  persons  concerned  was,  first,  a  denial  of  the 
corporate  character  of  the  faculty,  and  secondly,  the  fact  that  the 

(a)  Ante,  p.  962. 
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defenders  had  all  obtained  the  degree  of  doctor  of  medicine  in  a 
university,  and  that  that  included  a  right  to  practise  surgery* 
The  judgment  of  the  Liord  Ordinary,  on  both  points,  was  in 
favour  of  the  faculty,  and  that  judgment  was  adhered  to  by 
the  Court  of  Session.  That  being  the  state  of  the  decisions,  the 
present  contest  has  arisen,  and  the  Judges  of  the  division  of  the 
Court  of  Session,  before  whom  the  case  was  brought,  have  con* 
suited  the  other  Judges  upon  it,  and  it  appears  that  there  were 
six  of  the  Judges,  who  stated  their  opinions  to  be  in  favour  of 
the  rights  of  the  corporation,  while  another  Judge,  Lord  Medwyn, 
did  not  wholly  concur,  and  he  wrote  a  separate  note  of  his  opinion ; 
and  another  high  authority.  Lord  Moncrieff,  did  not  doubt 
the  title  of  the  corporation,  but  his  opinion  in  favour  *  of  *  97S 
these  appellants  was  founded,  not  on  the  terms  of  the 
grant  from  the  Crown,  but  on  the  relative  constitution  of  the 
rights  of  the  University  of  Glasgow  and  of  this  corporation: 
the  university  being  of  a  more  ancient  date,  and  having  the 
power  to  grant  degrees  in  medicine,  he  thought  that  the  grant  to 
the  faculty  did  not  interfere  with  the  privileges  of  the  university. 
But  the  University  of  Glasgow,  though  it  granted  and  has  from 
ancient  times  granted  medical  degrees,  did  not  confer  any  in  sxir* 
gery,  and  the  power  to  confer  them  is  an  exception  to  its  general 
authority,  and  is  expressly  conceded  to  the  faculty  by  the  terms 
of  the  deed  of  gift. 

Those  who  practise  medicine  may  take  their  degrees  at  this  or 
at  some  other  university ;  but  with  respect  to  surgery,  it  is  the 
exclusive  privilege  of  the  corporation  of  the  faculty  to  grant 
degrees  in  surgery  for  persons  practising  within  the  bounds  of 
the  city  of  Glasgow,  and  the  faculty  has  ever  since  its  institution 
exercised  that  privilege.  If,  therefore,  there  had  been  any  con- 
flict of  authority  between  these  two  bodies,  the  length  of  time 
during  which  the  one  has  exercised  and  the  other  has  abstained 
from  exercising  the  right  of  conferring  these  surgical  degrees, 
would  alone  be  sufficient  to  enable  your  Lordships  to  come  to  a 
conclusion  on  the  question.  The  opinion  of  the  majority,  of  the 
great  majority,  of  the  Judges  was  decidedly  this  way,  and,  as  it 
seems  to  me,  was  perfectly  well  founded. 

When  this  case  was  before  your  Lordships  in  1835,  it  ended  in 
a  remit  to  the  Court  of  Session  for  the  purpose  of  ascertaining 
two  points,  and  two  only :  namely,  first,  whether  this  was  a 
legally  constituted  corporation ;  and  secondly,  whether,  as  it 
had  the  power  of  imposing  a  penalty  on  those  who  contra- 
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*974  vened  *it8  regulations,  that  power  would  supersede  the 
right  which  the  corporation  would  otherwise  have  of  apply- 
ing to  the  Court  of  Session  to  protect  it  in  the  exercise  of  its 
authority.  This  remit  produced  the  learned  opinion  of  the 
Judges,  of  which  we  have  now  the  benefit;  they  came  to  the 
unanimous  conclusion  that  this  was  a  legal  corporation  according 
to  the  law  of  Scotland,  and  that  the  power  possessed  by  the  cor- 
poration of  imposing  a  penalty  did  not  bar  its  right  of  appealing 
to  the  Court  of  Session  for  an  interdict  under  circumstances  of 
this  sort.  It  does  not  appear  to  what,  if  to  any  extent,  the  opin- 
ion of  the  House  was  formed  on  the  other  parts  of  the  case.  It 
may  be  assumed  that  the  declarator  was,  by  the  decree  of  the 
House,  limited  to  these  two  points.  If  it  is  to  be  taken  as  the 
opinion  of  the  House  already  expressed  that  this  is  a  corporation, 
and  that  its  power  of  imposing  a  penalty  does  not  bar  its  right  of 
applying  to  the  Court,  that  opinion  is  one  in  which  I  entirely 
concur. 

There  cannot  be  a  doubt  that  if  this  body  is  a  corporation,  th  e 
time  during  which  it  has  claimed  to  exercise  these  rights,  the 
frequency  of  their  exercise,  and  the  declarator  of  the  Court  of 
Session  in  1692,  that  it  was  entitled  to  exercise  them,  have  suffi- 
ciently concluded  the  question.  The  right  of  the  corporation  has 
been  asserted  at  different  periods,  and  always  with  success ;  so 
that,  in  my  opinion,  your  Lordships  can  have  no  difficulty  in 
declaring  that  the  evidence  before  you  is  sufficient  to  establish 
the  rights  which  the  respondents  claim. 

There  are,  however,  peculiarities  in  this  corporation  which, 
speaking  as  an  English  lawyer,  I  feel  might  oppose  obstacles  to 
my  coming  to  a  decision  on  the  case,  but  here  we  have 
*  975  the  clear  opinion  of  the  Scotch  ♦  Judges  on  the  question 
of  Scotch  law,  as  applicable  to  this  corporation.  There 
are  many  instances  in  which  the  same  objections  might  be  urged 
against  other  Scotch  corporations,  but  they  are  not  sufficient  to 
invalidate  the  grant  to  this  corporation.  As  your  Lordships  have 
now  the  highest  possible  authority  that  this  case  is  free  from 
being  affected  by  the  objections  which  have  been  suggested 
against  it  when  it  was  on  a  previous  occasion  at  your  bar,  and 
that  the  corporation  is  entitled  to  aU  the  privilege  which  it 
claims,  I  think  your  Lordships  can  have  no  hesitation  in  affirm- 
ing the  decree  of  the  Court  below. 

Lord  Brougham.  —  My  Lords,  my  noble  and  learned  friend 
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has  fully  stated  to  you  the  grounds  on  which  the  remit  took  place 
in  the  present  case.  When  it  was  before  the  House  on  the  previ- 
ous occasion,  I  had  certain  doubts  as  to  the  extent  of  the  powers 
of  these  Scotch  corporations.  Those  doubts  were  shared  in  by 
my  noble  and  learned  friend,  Lord  Denman.  It  is  necessary  to  say 
this,  because  by  some  extraordinary  omission  the  presence  of 
Lord  Denman  is  not  stated  in  Shaw  &  Maclean's  (a)  report  of 
the  former  proceedings.  My  noble  and  learned  friend  at  that 
time  felt  another  diflftculty,  which  is  now  removed  by  the  state- 
ment made  by  the  Judges :  and  that  doubt  related  to  the  power 
of  the  faculty  to  make  by-laws.  The  by-laws  made  by  this  cor- 
poration do  not  answer  that  description,  according  to  our  notions 
of  such  things.  They  are  not  binding  alone  on  persons  infra  the 
body  of  the  corporation,  but  have  effect  over  the  whole  body 
of  the  subjects  of  the  King  in  Scotland;  and  that  was 
*  one  of  the  objections  taken  to  the  laws  at  your  Lord-  *  976 
ship's  bar.  But  it  seems,  by  the  law  of  Scotland,  that 
these  by-laws  are  held  to  be  valid,  though  they  would  seem  to 
us  the  reverse  of  by-laws.  Some  such  a  power  as  this  is  enjoyed 
by  other  corporations,  but  they  are  deficient  in  the  means  of 
exercising  it.  Another  doubt  we  felt  was,  whether  the  Crown 
had  the  power  to  grant  such  an  exclusive  corporation ;  but  the 
opinions  of  the  Scotch  Judges  have  likewise  got  rid  of  this  diffi- 
culty. On  the  whole,  I  am  of  opinion  that  we  can  do  nothing 
but  affirm  the  judgment  of  the  Court  below  ;  and  as  that  Court 
has  not  exceeded  the  power  given  it  in  part  of  the  order,  I 
should  move  that  the  judgment  be  affirmed,  with  costs. 

Judgment  affirmed  accordingly. 

(a)  2  Shaw  &  Maclean,  275  et  seq, 
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♦977  ♦JACKSON  v.  JACKSON. 

1840. 

George  Jackson Appellant, 

Robert  Jackson,  Elizabeth  Maunsell,  and  Mama  |  ji^^^y^^^^ 
Maunsell I      ^ 

Power  of  Appointment.     Inquiry  directed  as  to  its  due  Execution. 

A  person  being  by  his  marriage  settlement  tenant  for  life  of  an  estate  in 
Ireland,  held  on  lease  for  lives  renewable  for  ever,  with  power  of  appoint- 
ment to  one  or  more  of  the  children  of  the  marriage, — the  estate  in  default 
of  appointment  to  go  to  the  first  and  other  sons  successiyely  in  tail  male, — 
by  deed-poll,  dated  the  14th  of  January,  1804,  appointed  to  his  eldest  son 
an  estate  in  tail  male;  and  by  indenture  of  lease,  executed  four  days  after, 
the  father  and  son,  in  consideration  of  1600/.  to  be  applied  in  paying  debts 
on  the  estate,  and  renewal  fines  then  due,  demised  part  of  it  for  lives.  By 
a  deed  dated  December,  1807,  the  son,  in  consideration  of  debts  paid  for 
him  by  the  father,  and  in  discharge  of  the  trust  and  confidence  reposed  in 
him,  conveyed  the  estate  and  all  his  interest  therein  to  the  father  and  hia 
heirs.  The  father,  by  his  will  made  after  the  death  of  the  eldest  son  with- 
out issue,  devised  the  estate  —  charged  thereby  with  certain  legacies  —  to 
the  use  of  his  two  surviving  sons  and  their  respective  issue,  in  equal  por- 
tions, as  tenants  in  common. 

Held,  by  the  Lords  (reversing  a  decree  which  established  the  will),  that  the 
execution  of  the  lease  for  1600/.  by  the  father  and  son  so  soon  after  the 
deed  of  appointment,  and  the  circumstances  appearing  on  those  deeds  and 
on  the  deed  of  reconveyance  of  1807,  raised  such  suspicions  of  the  validity 
of  the  appointment  as  required  the  Court,  before  it  could  adjudicate  on  the 
father's  title  to  dispose  of  the  estate,  to  direct  an  inquiry  whether  that 
appointment  was  a  bona  fide  execution  of  the  power. 

The  House,  in  remitting  a  cause  for  inquiry  on  a  main  question,  will,  to  save 
delay  and  expense,  direct  inquiries  on  other  questions  consequential  on  the 
probable  finding  on  the  main  question. 

June  4.     August  11. 

By  indenture  of  settlement,  dated  the  22d  of  June,  1780,  exe- 
cuted upon  the  marriage  of  William  Marcus  Jackson  with  Jane 
Devereux  (the  late  father  and  mother  of  the  appellant  and  first-* 
named  respondent),  after  reciting  (amongst  other  things)  that 
William  Jackson  (their  grandfather)  was  seised  of  and 
*978  entitled  *to  two  several  freehold  interests,  one  in  the 
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lands  of  Moylish,  and  the  other  in  the  lands  of  Clonlara, 
both  in  the  liberties  of  the  city  of  Limerick,  by  virtue  of  two 
several  leases  for  lives  thereof  respectively,  with  covenants  for 
perpetual  renewal ;  it  was  witnessed,  that  in  consideration  of  ihe 
marriage,  and  for  the  other  considerations  therein  mentioned, 
W,  Jackson  conveyed  unto  William  Holland  and  Edward  Jones, 
and  their  heirs  and  assigns,  the  said  lands  of  Moylish  and  Clon- 
lara with  their  appurtenances,  to  hold  the  same  during  the  lives 
in  the  said  several  leases  named,  and  the  lives  of  such  other  per- 
sons as  should  thereafter  be  added  pursuant  to  the  said  covenants 
for  renewal,  to  the  use  of  the  said  W.  M.  Jackson  and  his  assigns 
during  his  life,  and  after  his  decease  (charged  with  a  jointure  for 
the  said  Jane)  to  the  use  of  all  and  every  or  such  one  or  more 
of  the  children  of  the  marriage,  for  such  estate  and  estates,  not 
exceeding  an  estate  or  estates  in  tail  male,  and  in  such  shares  and 
proportions,  with  or  without  power  of  revocation,  as  the  said  W. 
M.  Jackson,  by  any  deed  or  writing  under  his  hand  and  seal 
attested  by  two  or  more  witnesses,  or  by  his  last  will  in  writing, 
published  and  declared  in  the  presence  of  three  or  more  wit- 
nesses, should  direct  or  appoint  the  same ;  and  in  default  of  such 
direction  and  appointment,  or  in  case  any  such  should  be  made, 
when  and  so  soon  as  the  estates  and  interests  thereby  limited 
should  respectively  end  and  determine ;  and  as  to  such  part  or 
parts  of  the  premises  whereof  no  such  direction  or  appointment 
should  be  made,  to  the  use  of  the  first  son  of  the  said  W.  M. 
Jackson  by  the  said  Jane,  and  of  the  heirs  male  of  the  body  of 
such  first  son ;  with  remainder  to  the  use  of  the  second  and  all 
and  every  other  son  and  sons  of  the.  said  W.  M.  Jackson 
*  by  the  said  Jane,  severally  and  successively  in  tail  male ;  *  979 
with  several  remainders  over. 

There  was  issue  of  the  marriage  four  sons,  namely,  William 
Devereux  Jackson  (since  deceased),  the  eldest ;  George  (the 
appellant),  the  second ;  the  respondent  Robert,  the  third ;  and 
Thomas  (since  deceased),  the  fourth  son ;  and  no  other  issue. 
William  Devereux,  the  eldest,  attained  his  age  of  twenty-one 
years  in  January,  1804. 

W.  M.  Jackson  executed  a  deed-poll,  dated  the  14th  of  Jan- 
uary, 1804,  whereby,  after  referring  to  the  indenture  of  the  22d 
*  of  June,  1780,  he,  by  virtue  of  the  power  thereby  given  to  him, 
appointed,  without  power  of  revocation,  the  said  lands  of  Moy- 
lish to  W.  D.  Jackson,  and  to  the  heirs  male  of  his  body. 

By  an  indenture  of  lease  dated  the  18th  of  January,  1804,  the 
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father  and  son,  in  consideration  of  1600Z.,  demised  unto  Nicholas 
Mahon,  his  heirs  and  assigns,  part  of  the  land  of  Moylish,  for  the 
lives  of  the  several  persons  therein  named,  and  the  survivor  of 
them,  and  for  the  lives  and  life  of  such  other  person  or  persons 
as  should  for  ever  thereafter  be  added  to  that  demise  pursuant 
to  a  covenant  for  perpetual  renewal  therein  contained.  And  it 
was  by  this  indenture  agreed  that  so  much  of  the  1600Z.  as  should 
be  sufficient  should  be  laid  out,  first  towards  paying  off  all  debts 
affecting  the  estate  of  W.  M.  Jackson;  secondly,  towards  de- 
fraying the  costs  of  -renewing  the  leases  for  lives  which  he  held 
of  the  lands  of  Moylish  from  the  Earl  of  Shelburne  with  cov- 
enant for  perpetual  renewal,  and  out  of  which  the  interest  de- 
mised by  this  indenture  was  derived,  and  paying  such  renewal 
fines  as  were  then  due  from  him  to  the  Earl  of  Shelburne  on  his 
adding  lives  in  the  place  of  such  as  had  not  been  supplied ; 
*  980  so  as  to  enable  W.  M.  Jackson  and  W.  D.  *  Jackson,  their 
heirs  and  assigns,  to  grant  to  N.  Mahon,  his  heirs  and  as- 
signs, the  estate  and  interest  so  intended  to  be  demised  to  him. 
And  N.  Mahon  covenanted  with  W.  M.  Jackson,  his  heirs  and 
assigns,  that  he,  Mahon,  would  at  all  times  thereafter  advance 
and  pay  all  such  money  as  should  be  necessary  to  procure  re- 
newals from  the  Earl  of  Shelburne ;  it  being  the  intent  and 
meaning  of  the  parties  that  the  fines  so  thereafter  to  be  paid  to 
the  said  earl,  his  heirs  and  assigns,  should  at  all  times  be  paid 
by  Mahon,  his  heirs  and  assigns,  and  no  part  thereof  by  W.  M. 
Jackson  and  W.  D.  Jackson,  their  heirs  and  assigns. 

By  an  indenture  dated  the  12th  of  April,  1806,  W.  M.  Jack- 
son, by  virtue  of  the  indenture  of  settlement  of  the  23d  of  June, 
1780,  appointed  the  lands  of  Clonlara  to  his  said  son,  W.  D. 
Jackson,  and  to  the  heirs  male  of  his  body,  subject  to  his  own 
life-estate ;  and  by  this  indenture  they  barred  all  entails  of  W. 
D.  Jackson  in  those  lands ;  and  by  two  indentures  of  lease  of 
the  same  date,  W.  M.  Jackson  and  W.  D.  Jackson,  in  consider- 
ation of  certain  sums  of  money  demised  unto  John  and  Samuel 
Young  several  parts  of  the  lands  of  Clonlara  for  the  lives  of  the 
persons  therein  respectively  named,  and  for  the  respective  terms 
of  thirty-one  years  from  the  decease  of  the  survivor  of  them 
respectively,  at  reduced  rents. 

By  an  indenture,  dateJ  the  11th  of  December,  1807,  after 
reciting  the  deed-poll  of  the  14th  of  January,  1804,  the  settle- 
ment of  the  22d  June,  1780,  and  the  indenture  of  appointment 
of  the  12th  April,  1806,  and  that  it  had  been  found  convenient 
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by  W.  M.  Jackson  and  W.  D.  Jackson,  not  only  for  the  purpose 
of  family  settlements,  but  under  certain  agreements  for  leases  of 
the  lands  of  Moylish  and  Clonlara  entered  into  and  since 
concluded  by  them  to  certain  *  of  the  tenants  of  the  said  *  981 
lands,  who,  for  greater  safety,  were  advised  that  the  en- 
tails in  the  said  several  lands  should  be  barred  by  means  of  the 
aforesaid  deeds,  and  also  for  the  purpose  of  enabling  W.  M. 
Jackson  to  pay  off  several  debts  and  engagements  incurred  by 
W.  D.  Jackson :  it  was  witnessed  that  W.  D.  Jackson,  in  con- 
sideration of  the  several  debts  by  W.  M.  Jackson  for  him  paid, 
and  of  5«.,  and  in  discharge  of  the  trusts  and  confidence  reposed 
in  him  by  W.  M.  Jackson,  conveyed  and  assured  unto  W.  M, 
Jackson,  and  his  heirs  and  assigns,  all  the  said  lands  of  Moylish 
and  Clonlara,  with  the  appurtenances,  and  all  the  right,  title,  and 
interest  of  him,  W.  D.  Jackson,  therein  or  thereto  respectively. 

W.  D.  Jackson  died  in  1816,  intestate  and  unmarried,  and  with- 
out issue  ;  whereupon  the  appellant  became  the  eldest  son  of  W. 
M.  Jackson. 

W.  M.  Jackson  sold  the  lands  of  Clonlara  in  1819  (the  appel- 
lant, then  his  eldest  son,  joining  in  the  conveyance)  ;  and  by  his 
will,  dated  the  20th  of  October,  1821,  and  attested  by  three  wit- 
nesses, he  gave  and  devised  all  his  estate  and  interest  in  the  lands 
of  Moylish  to  the  said  Jane  his  wife,  and  to  Edward  Gloster, 
therein  described,  in  trust  that  his  said  wife  should  receive  dur- 
ing her  life  an  annuity  of  50Z.  (in  addition  to  her  jointure),  to 
be  paid  dut  of  that  part  of  Moylish  tenanted  by  N.  Mahon  ;  and 
upon  further  trust  that  the  trustees  should,  after  payment  of  that 
annuity,  yearly  receive  out  of  Moylish  lOOZ.,  and  place  the  same 
out  at  interest,  until  the  sum  of  550Z.  should  be  made  up,  to  be 
applied  in  the  manner  herein  after  mentioned ;  and  that  when 
that  sum  should  be  made  up,  the  testator  declared  that  the  said 
sum  of  lOOZ.  should  go  to  increase  the  jointure  of  his  wife, 
and  should  be  paid  to  her  at  the  same  times  as  *  the  said  *  982 
sum  of  501.  a  year  was  therein  before  made  payable.  And 
as  to  the  residue  of  the  rents  of  the  lands  of  Moylish  after  the 
said  sums  of  50Z.  and  lOOZ.  annually,  in  trust  to  pay  the  same  to 
the  appellant  during  the  life  of  the  testator's  wife ;  but  on  her 
death,  and  on  the  sum  of  550Z.  being  raised  out  of  the  rents  of 
the  said  lands  of  Moylish  as  aforesaid,  the  testator  declared  that 
the  said  Edward  Gloster,  his  heirs  and  assigns,  should  stand 
seised  of  the  lands  of  Moylish  to  the  use  of  testator's  sons,  the 
appellant  and  the  respondent  R.  Jackson,  during  their  natural 
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lives  respectively,  to  be  held  by  them  in  equal  portions  as  tenants 
in  common,  and  not  as  joint  tenants,  with  remainder  to  their  legit- 
imate issue,  in  such  manner  and  form,  shares  and  proportions,  as 
the  appellant  and  respondent  should  by  deed  or  will  direct  or 
appoint ;  and  on  failure  of  legitimate  issue  of  either  of  his  said 
sons,  the  testator  devised  the  share  of  him  so  dying  without 
legitimate  issue,  to  the  other  of  them,  his  heirs  and  assigns  for 
ever.  And  as  to  the  said  sum  of  550Z.,  when  the  same  should 
be  raised  out  of  the  rents  of  Moylish,  and  as  to  a  sum  of  450Z. 
which  the  testator  stated  the  said  Edward  Gloster  owed  him,  he 
gave  and  bequeathed  these  two  sums,  making  together  lOOOZ.,  to 
his  granddaughters,  the  respondents,  Elizabeth  and  Maria  M aun- 
sell,  share  and  share  alike,  to  be  paid  to  them  at  their  respective 
ages  of  twenty-one  years  or  days  of  marriage,  provided  such 
marriage  should  take  place  with  the  consent  therein  mentioned ; 
the  interest  to  be  paid  to  his  said  wife,  and  applied  as  she  should 
please  towards  their  education  and  maintenance,  in  the  mean 
time.  And  the  testator  expressly  devised  the  said  sum  of  10002. 
to  his  said  granddaughters  in  full  discharge  of  any  sum  or  sums 
of  money  claimed  to  be  due  by  him  to  their  father ;  and 
*  983  *  he  declared  that,  should  their  father  not  deliver  up  any 
bonds,  notes,  or  other  securities,  that  he  might  have,  can- 
celled, to  his  the  testator's  executors,  or  should  he  demand  any 
of  the  said  sums  of  money,  or  any  part  thereof,  then  the  testator 
devised  the  said  sum  of  lOOOZ.  to  his  residuary  legatee.  And  as 
to  all  the  residue  of  the  testator's  real,  freehold,  and  personal 
estate  and  property  of  every  kind  and  nature  whatsoever,  which 
he  should  die  seised  and  possessed  of,  or  in  any  manner  entitled 
to,  and  not  therein  before  disposed  of,  he  devised  and  bequeathed 
such  residue  to  his  said  wife,  her  heirs,  executors,  administrators, 
and  assigns,  as  his  residuary  legatee. 

W.  M.  Jackson  executed  another  will  on  the  29th  of  October, 
1822,  which  purported  to  revoke  all  former  wiDs,  but  contained 
no  devise  of  the  lands  of  Moylish,  nor  was  it  executed  in  the 
presence  of  three  witnesses.  He  died  in  November,  1822,  and 
bis  wife  died  in  1838,  leaving  the  appellant  and  respondent  their 
only  surviving  children. 

In  January,  1836,  the  respondent  R.  Jackson  filed  his  bill  in 

the  Court  of  Chancery  in  Ireland  against  the  appellant  and  the 

respondents,  Elizabeth  and  Maria  Maunsell,  stating  (amongst 

other  things)  the  several  matters  herein  before  mentioned,  and 
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praying  that  the  said  will  of  the  20th  of  October,  1821,  might 
be  declared  well  proved,  and  that  the  same  might  be  established 
and  the  trusts  thereof  carried  into  execution ;  and  that  the  re- 
spondent R.  Jackson  might  be  declared  to  be  entitled  to  an  estate 
in  qiiasi  tail,  in  one  moiety  of  the  lands  of  Moylish,  under  the 
said  will,  and  might  be  put  into  possession  thereof  accordingly ; 
and  that  an  account  might  be  taken  of  the  rents  and  profits 
received  by  the  appellant  out  of  the  *  said  lands  since  the  *  984 
death  of  Jane  Jackson,  and  that  the  said  respondent  might 
be  declared  entitled  to  one  moiety  thereof,  and  that  the  appel- 
lant might  be  decreed  to  pay  the  same ;  or  if  the  Court  should 
be  of  opinion  that  the  deeds  of  the  14th  of  January,  1804,  and 
the  11th  of  December,  1807,  were  void,  then  that  the  said  will 
might  be  deemed  and  taken  to  be  a  valid  execution  of  the 
power  of  appointment  contained  in  the  deed  of  the  22d  of  June, 
1780,  and  that  the  respondent's  rights  might  be  declared  there- 
under. 

The  appellant,  in  his  answer  to  the  bill,  relied  upon  several 
grounds  of  defence ;  and  amongst  others,  insisted  that  the  deed 
of  appointment  of  the  14th  of  January,  1804,  was  not  made  in 
bond  fide  execution  of  the  power  given  by  the  marriage  settle- 
ment of  1780,  but  was  made  to  enable*  W.  M.  Jackson  to  derive 
benefit  therefrom  to  himself,  and  also  to  enable  him  to  have  exe- 
cuted the  several  leases  before  mentioned,  on  which  he  received 
fines,  and  that  the  said  deed  was,  for  those  reasons,  fraudulent 
and  void  in  equity ;  and  that  the  deed  of  1807  was  executed  in 
consideration  of  a  corrupt  agreement  between  W.  M.  Jackson 
and  W.  D.  Jackson ;  and  that  in  the  event  of  the  said  deeds  being 
declared  void,* the  will  of  W.  M.  Jackson  was  not  a  good  and  valid 
execution  of  the  power  of  appointment  given  him  by  the  deed  of 
1780 ;  and  the  said  deed  of  appointment  of  1804,  though  invalid 
as  an  appointment,  yet  was  effectual  to  bar  the  right  of  W.  M. 
Jackson  to  execute  any  further  appointment  of  the  lands  of  Moy- 
lish by  deed  or  otherwise ;  and  that  t^e  instrument  executed  by 
him  in  October,  1822,  though  not  executed  so  as  to  pass  freehold 
estates,  and  though  it  might  not  be  good  as  a  revocation  of  the 
former  will,  yet  afforded  evidence  that  he  was  then  conscious 
that  the  said  deeds  of  1804  and  1807  were  liable  to  be 
impeached,  and  that  he,  therefore,  designedly  *  omitted  to  *  985 
make  any  mention  of  the  said  lands  in  the  will  of  1822. 

The  other  defendants  having  respectively  put  in  their  answers 
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to  the  bill,  and  the  cause  being  at  issue,  witnesses  were  exam- 
ined, (a) 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor  of 
Ireland,  on  the  3d  of  May,  1838,  when,  amongst  other  evidence 
offered  to  the  Court  on  behalf  of  the  appellant,  there  was  offered 
a  decree  of  dismissal  in  a  former  cause  of  Jane  Jackson  against 
the  appellant  and  others;  and  the  respondent's  counsel  having 
objected  to  the  same  being  read,  the  Court  was  pleased  to  reject 
it ;  and  there  having  been  also  offered  in  evidence  the  attested 
copy  of  the  will  of  the  29th  of  October,  1822,  the  Court  was 
pleased  to  reject  the  same  as  evidence ;  and  it  was  then  decreed 
by  his  Lordship  that  the  will  of  the  said  testator  of  the  20th  of 
October,  1821,  should  be  declared  well  proved,  and  that  the 
trusts  thereof  should  be  carried  into  execution ;  and  that  the 
respondent  R.  Jackson  should  be  declared  entitled  thereunder  to 
an  estate  qu(m  in  tail  in  one  moiety  of  the  lands  of  Moylish,  from 
the  decease  of  the  said  Jane  Jackson,  and  that  an  injunction 
should  forthwith  issue  to  put  that  respondent  in  possession  of 
such  moiety  accordingly;  and  that  the  respondents  Elizabeth 
and  Maria  Maunsell  should  be  entitled  to  the  legacy  of  550L 
bequeathed  by  the  said  will,  and  that  the  same  was  payable  out 
of  the  rents  and  profits  of  the  whole  of  the  said  lands  of  Moylish, 
received  since  the  death  of  the  testator ;  and  it  was  referred  to 
the  Master  to  take  an  account  of  the  rents  of  the  said  lands  of 
Moylish   received  by  the   appellant,  or   which  without  wilful 

default  might  have  been  received  by  him,  as  well  from 
*  986    the  decease  of  the  *  testator  as  since  the  decease  of  Jane 

Jackson.  And  it  was  further  ordered  that  the  respondents 
Elizabeth  and  Maria  Maunsell  should  be  entitled  to  be  paid  by 
the  appellant  the  sum  due  to  them  on  foot  of  the  said  legacy,  if 
the  amount  thereof  received,  or  which  without  wilful  default 
might  have  been  received  by  the  appellant  during  the  life  of  Jane 
Jackson,  should  appear  to  have  been  sufficient  for  that  purpose ; 
and  that  an  account  should  be  taken  of  the  sum  due  on  foot  of 
the  said  legacy ;  and  that  the  respondent  should  be  entitled  to  a 
moiety  of  such  sum  as  should  have  been  so  received,  or  which 
without  wilful  default  might  have  been  received  by  the  appellant 
since  the  death  of  Jane  Jackson. 

(a)  They  only  stated  that  W.  M.  Jackson  had  been  in  want  of  money  from 
1802  to  1810. 
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The  appellant  appealed  as  well  against  the  order  rejecting  the 
evidence  as  against  the  decree. 

Mr.  Pemherton  and  Mr,  Wakefield  (with  whom  was  Mr,  Mardey^ 
of  the  Irish  Bar),  for  the  appellant.  —  The  deeds  of  appointment 
of  the  14th  of  January,  1804,  and  of  the  12th  of  April,  1806,  were 
executed  by  William  Marcus  Jackson  in  fraud  of  the  power  of 
appointment  reserved  to  him  by  the  indenture  of  settlement  of 
1780,  and  upon  a  previous  secret  trust  or  agreement  with  his 
son,  William  Devereux  Jackson,  that  such  appointment  was  to 
be  for  the  benefit  of  the  father.  Consequently  such  deeds  of 
appointment,  founded  on  such  corrupt  agreement,  are  void  in 
equity ;  and  as  the  deed  of  the  11th  December,  1807,  was  exe- 
cuted by  W.  D.  Jackson  in  pursuance  of  such  secret  trust  or 
agreement,  that  deed  also  is  void  in  equity ;  yet  the  decree  sub- 
stantiated those  deeds.  The  will  of  William  Marcus  Jackson  of 
the  20th  of  October,  1821,  was  intended  by  him  to  operate  as 
a  devise  of  the  interest  in  the  lands  of  Moylish,  which 
he  had  fraudulently  *  acquired  under  the  appointment  of  *  987 
1804  and  the  conveyance  of  1807,  and  was  not  meant  or 
intended  by  him  to  operate  as  an  appointment  under  the  power 
contained  in  the  settlement. of  1780,  to  which  this  will  made  no 
reference.  The  testator  had  no  right  to  dispose  of  the  lands 
which  he  had  so  fraudulently  acquired.  If  the  will  was  intended 
to  take  effect,  and  could  take  effect,  as  an  appointment  under  the 
power  contained  in  the  settlement,  yet  the  devises  and  bequests 
contained  in  the  will  in  favour  of  the  testator's  wife,  and  of  the 
respondents  Elizabeth  and  Maria  Maunsell,  were  not  authorized 
by  such  power)  and  consequently  were  void. 

The  bill  only  prayed  an  account  of  the  rents  and  profits  of  the 
lands  of  Moylish  from  the  decease  of  Jane  Jackson;  but  it  is 
directed  by  the  decree  that  an  account  should  be  taken  of  the 
rents  and  profits  of  those  lands,  received  by  the  appellant,  or 
which  without  wilful  default  might  have  been  received  by  him, 
from  the  decease  of  William  Marcus  Jackson.  That  part  of  the 
decree  is  clearly  erroneous. 

[To  show  that  leases  of  lives  renewable  for  ever,  in  Ireland,  are 
in  the  nature  of  perpetuities,  out  of  which  various  estates  are 
carved  for  family  settlements,  and  that  they  are  governed  by  the 
same  rules  that  govern  estates  in  fee-simple  in  England,  they 
cited  Boyle  v.  Lyacyht^  1  Ridgway  P.  C.  384 ;  Bumell  v.  Lord 
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although  his  title  did  not  accrue  till  the  death  of  the  mother. 
Now,  the  only  ground  upon  which  that  can  be  explained  is,  that 
the  will  directed  a  sum  of  lOOZ.  a  year  to  accumulate  until  550L 
should  be  realized  ;  that  sum,  when  realized,  to  go  to  make  up  a 
sum  of  lOOOZ.  left  to  certain  grandchildren  of  the  testator.  I 
presume,  although  it  is  very  indistinctly  stated  upon  the  pleadings 
and  in  the  decree,  that  the  object  of  that  part  of  the  decree  was 
to  relieve  the  estate  of  the  plaintiff  from  that  burden,  or  any 
portion  of  the  5501.  If  that  was  the  object  of  the  decree,  it  is  not 
in  the  shape  and  form  in  which  it  ought  to  be  to  carry  out  that 
object ;  because,  if  it  was  only  for  the  purpose  of  relieving  the 

estate  of  the  plaintiff  from  that  burden  of  550Z.,  or  any 
•991    portion  of  it,  the  first  inquiry  would  *have  been,  what 

portion  of  that  550^  remained  unpaid,  and  whether  the 
income  received  by  the  defendant  (always  supposing  the  decree 
to  be  right  upon  the  merits)  between  the  interval  of  the  death  of 
the  father  and  the  death  of  the  mother,  had  or  had  not  been  sufiBi- 
cient  for  the  purpose  of  meeting  and  providing  for  that  charge  ? 
l&ecause,  if  that  charge  had  been  provided  for,  and  it  had  been 
ascertained  that  a  sufficient  amount  of  rent  had  been  received  for 
that  purpose;  if,  for  instance,  the  rents  had  amounted  to  ten 
times  that  sum,  the  mere  fact  of  the  defendant  having  received 
property  equal  to  that  sum  would  not  have  been  a  sufficient 
ground  for  the  decree.  That,  however,  I  refer  to  only  incident- 
ally, because  it  does  not  appear  to  me  a  matter  which  can  justify 
the  shape  which  the  decree  has  assumed. 

But  on  the  merits  of  the  case,  I  think  the  decree  cannot  be 
supported  in  its  present  form.  The  decree  assumes  that  all  these 
objections  to  the  title  of  the  father  are  of  no  avail.  It  decrees  at 
once,  upon  the  state  of  information  then  before  the  Courts,  that 
all  these  transactions  and  appointments  were  valid,  and  that  the 
father  had  by  means  of  the  appointment,  and  the  title  he  got 
from  the  son,  in  whose  favour  the  appointment  was  made,  a  valid 
title ;  and  therefore  decrees  in  favour  of  the  plaintiff  claiming 
under  the  will. 

Now,  without  expressing  any  final  opinion  (because  I  do  not 
think  the  case  is  as  yet  ripe  for  it)  as  to  the  effect  of  all  these 
transactions,  it  is  quite  obvious  that  there  is  ample  ground  for 
suspicion.  In  the  first  place,  these  two  deeds  coming  together, 
almost  at  the  same  moment;  the  appointment  in  favour  of 
the  son,  and  the  deed  by  which  16002.  was  raised  by  fine  upon 
that  very  estate,  to  be  applied  in  satisfying  the  debts  which 
[720] 


JACKSON  V.   JACKSON.  *  991 

were  charged  on  the  estate,  which  were  the  *  debts  of  the  *  992 
father,  would  of  itself  raise  a  stix)ng  suspicion  that  it  was 
not  an  appointment  by  the  father,  honestly  and  fairly  exercising 
the  power  which  the  settlement  gave  him,  but  that  he  was  influ- 
enced in  making  the  appointment  by  the  benefit  which  he  expected 
and  contracted  to  receive  for  himself.  But  the  deed  of  1807 
makes  the  case  much  stronger,  because  we  there  find  the  son 
restoring  the  estate  to  the  father.  It  is  true  that  that  deed  stated 
the  father  to  have  paid  various  debts  of  the  son.  That  may  or 
may  not  be  true.  It  may  be  that  the  object  of  all  this  was  to 
raise  money  to  pay  the  son's  debts ;  it  may  be  that  there  was  no 
intention  to  commit  any  fraud  by  this  appointment ;  but  whether 
the  recital  was  true  or  not  the  Court  has  no  means  of  judging ; 
for  there  is  no  evidence  in  the  cause,  there  is  nothing  before  the 
Court  to  enable  it  to  form  any  opinion  as  to  the  validity  of  these 
transactions,  but  what  appears  upon  the  face  of  the  instruments 
themselves. 

Under  these  circumstances,  we  are  left  entirely  in  the  dark 
whether  any  title  was  obtained  independently  of  this  appoint- 
ment; for  it  appears  that  the  son  was  tenant  in  tail  under  the 
appointment.  One  argument  was,  that,  supposing  the  appoint- 
ment were  entirely  out  of  the  question,  the  father  and  the  son 
together  had,  by  means  of  the  estate,  independently  of  the 
appointment,  the  means  of  procuring  an  absolute  dominion  over 
the  property.  But  under  what  circumstances  all  these  transac- 
tions took  place  is  without  any  proof,  except  so  far  as  they  are 
stated  in  those  deeds  to  which  I  have  referred.  Therefore,  under 
these  circumstances,  and  with  the  facts  appearing  upon  these 
deeds,  I  think  it  was  too  much  for  the  Court  to  assume  that  the 
title  of  the  father  was  good,  and  therefore  that,  as  it  respected 
the  parties  claiming  under  the  will,  it  was  property  of 
which  the  father  had  an  absolute  *  power  of  disposing.  *  993 
I  am  equally  of  opinion  that  it  is  not  a  case  in  which  it  is 
competent  to  the  Court  to  come  to  any  determination  in  favour 
of  the  defendant,  but  that  the  defendant  has  merely  thrown  sus- 
picion upon  the  title  of  the  plaintiff  by  that  which  appeared  upon 
the  deeds  produced.  It  might  be  that  the  statement  in  the  deed 
of  1807  would  be  established ;  namely,  that  the  whole  object  of 
this  was  to  pay  the  debts  of  the  father.  Whether  it  was  or  not 
does  not  appear ;  but  this  ought  not  to  be  left  to  conjecture,  but 
the  facts  ought  to  be  ascertained  before  the  Court  proceeds  to 
act  upon  the  deed.    I  apprehend  the  duty  of  a  Court  of  Equity 
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to  be,  when  it  finds  itself  in  a  situation  not  to  be  able  either  to 
decide  in  favour  of  the  plaintiff  or  in  favour  of  the  defendant,  and 
80  to  adjudicate  as  to  the  title,  to  enter  into  a  course  of  investi- 
gation by  which  the  real  facts  of  the  case  may  be  ascertained, 
before  it  comes  to  any  final  adjudication  upon  the  merits.  What 
I  propose,  therefore,  to  your  Lordships  is  to  reverse  this  decree, 
and  to  declare  that,  before  any  adjudication  upon  the  plaintiff's 
title  under  the  will,  there  should  be  an  inquiry  before  the  Master 
what  title  the  testator  had  at  the  time  of  his  death  in  the  lands 
of  Moylish,  and  how  the  same  was  derived;  and  particularly 
whether  the  appointment  of  those  lands  in  favour  of  the  son, 
William  Devereux  Jackson,  was  a  good  and  valid  appointment ; 
with  liberty  to  state  special  circumstances :  and  in  order  to  avoid 
the  expense  and  delay  of  another  reference  at  a  future  stage  of 
the  cause,  I  would  propose  that  there  should  be  an  inquiry 
whether  the  550Z.,  or  anj'  and  what  part  thereof,  is  or  was  due 
at  the  time  of  the  death  of  the  testator ;  and  what  is  now  due  in 

respect  thereof,  and  whether  the  rents  received  by  George 
*  99i   Jackson  during  the  lifetime  *  of  Jane,  the  widow,  were 

sufficient  to  pay  the  same.  These  inquiries,  it  is  true, 
would  not  arise  until  the  question  of  title  had  been  decided ;  but 
I  think  it  would  be  expedient,  in  order  to  save  time,  that  the 
Master  should  at  the  same  time  pursue  that  inquiry. 

Mr.  Wakefield,  —  Will  your  Lordships  allow  me  to  remind  you 
that  the  decree  directed  an  injunction  which  put  the  respondent 
into  possession  of  one  moiety  of  the  lands  ?  and  I  believe  that  has 
been  carried  into  effect. 

Lord  Chancellor.  —  We  cannot  interfere  with  that;  that 
rests  with  the  Court  of  Chancery ;  we  set  aside  the  decree  so  far 
as  it  is  appealed  from. 

[It  was  then  ordered  and  adjudged  that  the  said  decree  be 
reversed ;  but  it  was  declared  that,  before  any  adjudication  upon 
tlie  plaintiff's  title  under  the  will,  there  should  be  an  inquiry 
before  the  Master  what  title  the  testator  had  at  the  time  of  his 
death  in  the  lands  of  Moylish,  and  how  the  same  was  derived ; 
and  particularly  whether  the  appointment  of  those  lands  in  favour 
of  the  son,  William  Devereux  Jackson,  was  a  good  and  valid 
appointment;  with  liberty  to  state  special  circumstances:  and 
further,   that    there  should  be  an  inquiry  before  the   Master 
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whether  the  5502.,  or  any  and  what  part  thereof,  is  or  was  due 
at  the  time  of  the  death  of  the  testator,  and  what  is  now  due 
in  respect  thereof,  and  whether  the  rents  received  by  the  said 
George  Jackson,  during  the  lifetime  of  Jane,  the  widow,  were 
sufficient  to  pay  the  same.  And  with  this  declaration,  it  was 
further  ordered  that  the  cause  be  remitted  back  to  the  Court  of 
Chancery  in  Ireland,  to  do  therein  as  shall  be  just  and  consistent 
with  this  declaration.] 

[  723  ] 


INDEX. 


ACTION.    See  Indemnity.    Partner. 

ANNUITY.     See  Securities." 

APPEAL.    See  Costs.    Jurisdiction,  2.    Practice,  2. 

1.  An  order,  on  an  application  for  suspension  and  interdict,  is  subject  to 

appeal  to  the  House  of  Lords,  within  the  48  Geo.  3,  c.  151.  —  Flem- 
ing Y.  Dunlop,  43. 

2.  Orders  made  by  the  Lord  Chancellor,  by  virtue  of  the  52  Greo.  3,  c.  101, 

and  the  5  &  6  Will.  4,  c.  76,  in  the  matter  of  charitable  estates  and 
funds,  are  subject  to  an  appeal  to  this  House.  — Bignold  y.  Spring- 
field,  71. 

Qucere,  whether  such  orders,  if  made  under  5  &  6  WiU.  4,  c.  76,  alone,  are 
subject  to  such  appeal.  —  Id.  ibid. 

8.  Partners  in  a  licensed  distillery,  convicted  of  a  breach  of  the  Kvenue 
laws,  consented  to  a  mitigated  penalty;  after  payment  of  which,  one 
of  them  brought  an  action  against  the  others  for  indemnity,  on  the 
ground  that  he  was  innocent  of  their  illicit  acts.  The  defenders 
pleaded  in  defence  that,  as  all  were  involved  in  the  delict,  no  one 
could  claim  indemnity  or  contribution  from  the  others.  The  Court 
gave  no  judgment  on  that  defence,  but  sent  the  cause  to  trial  by  a 
jury  ;  the  Judge's  opinion  was  not  taken  on  it  at  the  trial,  nor  were 
exceptions  tendered.  The  jury  found  a  verdict  that  the  defenders 
were  indebted  to  the  pursuer  for  the  sum  paid  by  him  towards  the 
penalty.  The  Court  being  afterwards  moved,  upon  notice  ^^  for  a 
rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  granted,"  refused  **  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,"  and  subsequently  made  orders  applying  the 
verdict,  and  decreeing  against  the  defenders  for  payment  by  them 
jointly  and  severally,  to  the  pursuer,  of  *'the  sum  found  by  tiie  ver- 
dict, with  interest,  as  libelled." 
*  Heldy  that  the  order  refusing  to  set  aside  the  verdict  and  grant  a  new  *  996 
trial  was  not,  but  that  the  orders  applying  the  verdict  were, 
subject  to  appeal  to  the  House  of  Lords.  — Campbell  v.  Campbell,  166. 

An  order  made  by  the  Court  of  Exchequer,  on  a  report  from  the  remem-' 
brancer,  pursuant  to  a  reference  to  him  in  the  matter  of  an  extent, 
no  bill  being  filed,  is  not  the  subject-matter  of  an  appeal  to  ,the 
House  of  Lords.  —  Wall  v.  The  Attorney-General,  81,  n. 
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An  order  of  the  Court  of  Chancery  on  an  award,  made  between  parties, 
upon  a  submission  to  a  reference  which  was  made  a  role  of  Courtt 
according  to  Act  of  Parliament  (10  Will.  3,  c.  14),  no  bill  being 
filed,  is  not  subject-matter  of  appeal  to  the  House  of  Lords. — 0^ Sul- 
livan T.  HutchinSf  85,  n. 

A  decree  made  by  the  Lord  Chancellor,  upon  appeal  to  him  from  a  decree 
made  by  the  Commissioners,  by  virtue  of  the  Act  43  Eliz.  c.  4,  for 
Charitable  Uses,  is  subject  to  appeal  to  the  House  of  Lords.  —  Alms" 
men  ofEastham  v.  Lady  Kempe,  101,  n. 

An  order  of  the  Court  of  Chancery,  setting  aside  a  purchase  made  under  a 
decree  in  a  cause,  may  be  brought  under  the  review  of  the  House  of 
Lords  by  a  purchaser,  although  not  a  party  to  the  cause.  —  Bailey  ▼. 
Matde,  121,  n. 
APPOINTMENT.    See  Office,  1. 
ASSESSED  TAXES.    See  Bond. 
ASSIGNMENT.    See  Mortgage. 
ATTORNEY. 

It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  to  their 
client,  will  investigate  suspicious  transactions,  and  satisfy  themselves, 
before  giving  their  approval  of  such  transactions,  that  it  is  for  their 
client's  benefit  to  confirm  them.  —  Mimtmerency  v.  Devereuxy  188. 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also  acted  in 
the  matter  of  a  particular  loan  for  the  lender,  but  did  not  make  any 
charge  against  the  lender  for  his  services.  The  security  he  took  was 
not  sufficient. 

Heldy  that  he  was  properly  charged  as  an  attorney  acting  on  the  retainer 
and  employment  of  the  lender,  and  was  in  that  character  liable  to  an 
action  for  damages  for  the  loss  suffered  through  the  insufficiency  of 
the  security.  —  Donaldson  v.  Haldane,  762. 

•  997      *  After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrange- 

ment with  the  rest  of  the  family,  who  were  the  legatees  of  the  lender, 
became  possessed  of  the  security,  and  applied  to  the  attorney  to  do 
what  was  necessary.  The  means  taken  to  secure  the  repayment  of 
the  loan,  on  this  continuation  of  it,  were  insufficient. 
Heldj  that  as  representing  the  interest  of  the  deceased,  and  on  their  own 
account,  the  sisters  were  entitled  to  compensation  from  the  attorney. 
—  Id.  ibid. 


BANE. 

A  partnership  consisting  of  more  than  six  persons,  carrying  on  the  busi- 
ness of  bankers  in  or  within  sixty-five  miles  of  London,  cannot, 
without  violating  the  Acts  of  Parliament  respecting  the  Bank  of 
England,  accept,  in  the  course  of  such  business,  a  bill  of  exchange 
payable  at  less  than  six  months  from  th«  time  of  such  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot  legally  be 
effected  by  an  indirect  and  circuitous  con^vance. 

A  London  Joint-stock  Bank,  consis^g  of  more  than  six  partners,  entered 
into  an  agreement  with  a  bank  in  Canada,  that  G.  P.,  manager  of 
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the  London  Joint-stock  Bank,  but  not  a  partner  therein,  should 
accept  bills  drawn  on  him  by  the  Canada  bank,  payable  at  less  than 
six  months  from  the  acceptance  thereof ;  and  that  tiie  London  Joint- 
stock  Bank  would  provide  funds  for  the  due  payment  of  such  bills; 
the  money  transactions  arising  thereupon  being,  in  the  accounts 
between  the  two  banks,  to  be  treated  as  transactions  between  the 
said  banks.  Held^  by  the  Lords  (affirming  the  judgment  of  the  Mas- 
ter of  the  Rolls)  :  — 

1.  That  the  acceptance  of  such  bills,  in  execution  of  such  agree- 
ment, was  unlawful,  regard  being  had  to  the  Acts  in  force  respect- 
ing the  Bank  of  England. 

2.  That  such  acceptances  would  not  be  lawful,  even  if  the  London  Joint- 
stock  Bank,  at  the  time  of  the  acceptances,  had  in  hand  funds  on 
account  of  the  bank  in  Canada  equal  to  the  amount  of  the  bills  so 
accepted. 

3.  That  the  acceptances  pf  such  bills  would  not  be  lawful  if  the  London 
Joint-stock  Bank  had  not,  at  the  time  of  the  acceptances,  any  funds 
in  hand  belonging  to  the  bank  in  Canada,  but  the  bills  were 
accepted  on  the  credit  of  a  *  contract  by  that  bank  to  remit  *  998 
funds  to  meet  such  acceptances  before  the  bills  became  paya- 
ble. 

4.  That  the  Bank  of  England  might  maintain  an  action  against  the 
London  Joint-stock  Bank,  founded  on  such  transactions.  —  Booth  v. 
The  Bank  of  England,  509. 

BOND. 

1.  The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in  Scotland 

as  in  England;  namely,  that  they  are  not  to  be  discharged  from  their 
obligations  unless  the  contract  between  them  and  the  obligees  is 
varied  by  a  positive  contract  between  the  obligees  and  the  principal, 
without  notice  to  the  sureties.  It  is  the  duty  of  a  surety  to  see  that 
his  principal  does  his.  —  Creighton  v.  Rankinj  325. 

2.  The  bond  given  by  a  collector  and  his  sureties  to  the  commissioners  of 

land  and  assessed  taxes  under  the  43  Geo.  3,  c.  99,  is  broken  if  the 
taxes  collected  in  any  one  year  are  not  duly  paid  up  by  the  collector 
to  the  account  of  that  year. 

The  breach  of  the  condition  of  the  bond  is  equally  complete,  and  the 
sureties  are  equally  liable,  though  all  the  moneys  collected  in  the 
year  for  which  they  are  sureties  should  be  in  fact  paid  in,  if  any 
part  of  them  should  be  appropriated  by  the  collector,  and  received 
by  the  commissioners,  in  satisfaction  of  the  arrears  of  a  former  year. 

Such  appropriation  of  part  of  the  moneys  of  one  year  to  the  payment  of 
the  arrears  of  a  former  year,  will  not  prevent  the  commissioners 
from  maintaining  an  action  on  the  bond  against  the  sureties  for  the 
year  in  which  the  money  collected  has  been  so  misappropriated. 

The  commissioners  may  come  upon  the  sureties  after  they  have  sold  the 
'  lands  and  goods  of  the  collector,  but  the  seizure  and  sale  of  his  lands 
and  goods  is  a  condition  precedent  to  their  right  of  action  against 
the  sureties,  and  they  are  not  entitled  to  require  notice  of  such  lands 
and  goods  in  order  to  perform  the  condition.  —  Gwynne  v.  Burnellj 
672. 
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CHANCERY  ORDERS  IN  THE  MATTER   OF  CHARITY  ESTATES. 

See  Corporation,  4. 
CHARITY  ESTATES.     See  Corporation,  4. 
CHILDREN.     See  Legitimation. 
CONSIDERATION.     See  Deed,  3.     Heir.     Inquiry  by  the  Master. 

Securities. 
♦999   *  CORPORATION.     See  Bank. 

1.  Where  a  party  is  in  the  legal  and  undisputed  possession  of  a  moni- 

cipal  office,  it  is  competent  for  him,  by  suspension  and  interdict,  to 
protect  his  office  against  the  unauthorized  intrusion  of  a  party  who 
has  no  title  to  the  office  :  but  it  does  not  put  into  office  a  party 
who  has  the  abstract  right  to  it.  — Fleming  v.  Dunlop,  43. 

2.  A  bill  of  suspension  and  interdict  is  an  incompetent  procedure  to  try 

and  determine  the  merits  of  contested  municipal  elections. — Id,  ibid. 
Procedure  by  bill  of  suspension  and  interdict  cannot  be  taken  against  a 
party  in  possession  of  an  office,  to  question  his  right  thereto,  by  a 
party  who  is  not  in  possession ;  nor  can  it  apply  to  a  case  where 
neither  party  is  in  possession,  nor  to  acts  done  anterior  to  the  act  of 
election  ;  nor  can  the  right  of  election  be  decided  by  it.  —  Id,  ibid. 

3.  An  interlocutor,  passing  a  bill  of  suspension,  and  granting  interdict,  is 

subject  to  appeal  to  the  House  of  Lords,  within  the  48  Geo.  3, 
c.  151.  —  Id.  ibid. 

4.  By  Act  5  &  6  Will.  4,  c.  76,  §  71,  it  is  enacted  that  all  the  estate  and 

interest  of  such  bodies  corporate,  or  members  thereof,  as  were  seised 
or  possessed  of  any  real  or  personal  estate  in  trust  for  charitable 
uses,  should,  in  respect  of  such  uses  and  trusts,  continue  in  the  per- 
sons, who  at  the  time  of  passing  the  Act  (1835)  were  such  trustees, 
until  the  1st  day  of  August,  1836,  or  until  Parliament  should  other- 
wise order,  and  should  thereupon  utterly  cease  and  determine  :  pro- 
vided that,  if  Parliament  shoidd  not  otherwise  direct  on  or  before  the 
said  1st  of  August,  the  Lord  Chancellor  or  Lords  Commissioners  of 
the  Great  Seal  should  make  such  orders  as  they  should  see  fit,  for 
the  administration,  subject  to  such  charitable  uses  and  trusts  as 
aforesaid,  of  the  said  charity  estates  and  funds.  Parliament  did 
not  pass  any  subsequent  Act  on  the  subject  before  the  1st  of  August, 
1836. 
Held,  that  the  administration  of  the  charity  estates  and  funds  did  not 
continue  in  the  persons  so  described,  f^ter  the  1st  of  August,  1836  ; 
and  that  it  was  competent  to  the  Lord  Chancellor,  after  that  day,  to 
make  orders. for  the  appointment  of  new  trustees  for  their  admin- 
istration. —  Bignold  v.  Springfield,  71. 

Orders  made  by  the  Lord  Chancellor  in  the  matter  of  such  charitable 
*  1000     estates  and  funds,  by  virtue  of  the  said  Act  and  *  also  of  the  Act  52 
Geo.  3,  c.  101,  which  last  gives  an  appeal  to  the  House  of  Lords, 
are  subject  to  such  appeal. 
Whether  such  orders  made  under  the  Act  5  &  6  Will.  4,  c.  76,  alone,  are 
subject  to  appeal,  qucere.  —  Id.  ibid. 
COSTS.     See  Appeal,  3. 

1.  Where  an  appellant  has  succeeded  in  dismissing  a  petition  against  the 
competency  of  his  appeal,  and  the  appeal  is  afterwards  dismissed 
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vdth  costs,  on  the  hearing  on  the  merits,  those  costs  do  not  include 
the  costs  of  discussing  the  question  of  competency,  unless  the  consid- 
eration of  them  has  been  reversed.  —  Campbell  v.  Campbell ,  166. 

2.  Where  a  transaction  of  a  suspicious  nature  in  its  commencement,  can 

only  be  sustained  by  subsequent  acts  of  confirmation,  the  party  so 
sustaining  it  must  pay  his  own  costs  of  the  investigation  into  the 
circumstances.  —  De  Montmorency  v.  DevereuXj  188. 

3.  An  appeal  was  called  on  in  its  regular  course  ;  the  appellant's  counsel 

were  not  present,  but  he  appeared  in  person.  The  House  would  not 
dismiss  the  appeal,  but  allowed  it  to  stand  over,  and  ordered  the 
appellant  to  pay  the  costs  of  the  day.  —  Godson  v.  Hall,  549. 

4.  Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed  against,  and 

overruled  in  the  Court  of  Session,  but  the  decree  of  that  Court  was 
afterwards  reversed  in  this  House,  the  House  gave  the  appellant  the 
costs  incurred  by  him  in  the  Court  of  Session.  — Thomson  v.  Mitchell^ 
564. 
COVENANT.     See  Lease.    Fleadiko.     Trees. 
CREDITORS'  DEED. 

The  execution  of  a  trust-deed  for  (among  other  things)  the  payment  of 
creditors,  does  not  constitute  one  of  the  creditors,  who  became  so 
after  the  execution  of  the  deed,  and  was  not  a  party  to  it,  a  cestui 
que  trusty  entitled  to  call  on  the  trustee  to  execute  the  trusts  of  the 
deed. 

A.  executed  a  trust-deed,  appointing  B.  trustee  for  certain  purposes  therein 
stated,  one  of  which  was  for  the  payment  of  creditors,  and  another 
was  to  raise  a  sum  of  money  by  way  of  mortgage,  in  order  to  satisfy 
a  claim  for  rent  due  in  respect  of  A.'s  lands,  then  about  to  be 
enforced  by  ejectment.  B.  obtained  from  C.  an  advance  of  money 
with  which  he  satisfied  this  claim.  B.  afterwards  gave  to  C. 
a  letter,  written  subsequently  to,  but  dated  before  the  *  day  *  1001 
of  the  advance;  in  which,  appearing  to  ask  for  the  advance, 
he  said,  *^  I  will  consider  such  advance  as  raised  by  me  imder  the 
power  given  me;  and  will,  whenever  you  please,  exercise  that  power, 
by  securing  such  advance  in  the  best  manner  I  am  empowered  by  the 
deed."    No  security  was  ever  executed  by  B. 

Held,  that  C.  did  not  stand  in  the  situation  of  a  cestui  que  trust  imder  the 
deed,  and  could  not  mamtain  a  biU  in  equity,  calling  on  B.  to  exe- 
cute the  trust  of  the  deed.  —  La  Touche  v.  Lucan,  Earl  of,  772. 

DEED.     See  Securities. 

A  trustee  and  executor,  who  had  been  land  agent  and  receiver  to  his  tes- 
tator without  settling  accounts  for  several  years,  upon  his  death 
obtained  from  the  cestui  que  trust  and  residuary  legatee  an  agreement 
to  continue  him  in  the  agency,  and,  in  case  of  removal  without  just 
cause,  to  allow  him  the  same  salary  ;  and  also  a  deed  granting  to 
him  part  of  the  trust  estates.  The  agreement  and  the  deed  were  pre- 
pared by  the  agent,  who  was  an  attorney,  and  executed  by  the  prin- 
cipal and  cestui  que  trust  without  legal  advice  ;  and  the  deed  recited, 
untruly,  that  it  was  granted  *^  by  last  request  of  the  testator,  in  con- 
sideration of  the  agent's  services,"  and  also  in  full  discharge  of  all 
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accounts  between  them.  The  new  agency  terminated  in  a  year  and 
a  half  by  mutual  desire  of  the  parties ;  and  after  a  settlement  of 
accounts  to  the  satisfaction  of  the  principal's  legal  advisers,  he  ex- 
ecuted a  deed  approved  by  them  confirming  the  former  deed,  and 
subsequently  wrote  letters  to  the  agent,  claiming  the  benefit  of  the 
latter  deed,  and  expressing  his  satisfaction  at  having  given  the  estate. 

Held  (affirming  the  decree  of  the  Court  below  dismissing  a  bill  filed  to 
set  aside  both  deeds,  and  to  take  the  executorship  and  other  ac- 
counts), that  although  the  deed  of  gift  was  voidable  in  its  origin,  and 
could  not  be  sustained  if  it  stood  by  itself  and  had  been  impeached 
in  reasonable  time,  yet  that  the  subsequent  deliberate  acts  of  the 
party  impeaching  it,  assisted  by  his  legal  advisers,  made  it  valid.  — 
De  MontvMrency  v.  Devereux^  188. 

It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  to  thdr 
client,  investigate  suspicious  transactions,  and  satisfy  themselves 
before  they  approve  them  that  it  is  for  the  client's  benefit  to  confirm 
them.  —  Id.  ibid. 

*  1002  Where  a  transaction  of  a  suspicious  nature  in  its  commencement  *  can 

only  be  sustained  by  subsequent  acts  of  confirmation,  the  party  so 
sustaining  it  must  pay  his  own  costs  of  the  investigation  into  the  cir- 
cumstances. — Id.  ibid. 

2.  A  person  labouring  under  great  defectiveness  of  vision,  though  not  abso- 
lutely incapable  of  writing,  may,  if  he  pleases,  execute  a  deed  by  the 
intervention  of  notaries,  and  such  execution  will  be  good  under  the 
Scotch  Acts  of  1540  and  1579.  —  Reid  v.  Baxter,  261. 

8.  Deeds  in  the  nature  of  family  arrangements  are  exempt  from  the  rules 
applicable  to  other  deeds ;  the  consideration  for  the  former  being 
partly  value,  and  partly  love  and  affection.  — Persse  v.  Persse,  279. 

DISCOVERY,  BILL  OF. 

A  bill  of  discovery  in  aid  of  a  defence  to  an  action  cannot  be  sustained 
against  a  person  who  is  not  a  party  to  the  record,  although  charged 
in  the  bill  to  be  solely  interested  in  the  subject  of  the  action.  — Queen 
of  Portugal  v.  67yn,  4(J(j ;  The  Same  v.  Gowers,  508. 

Bills  filed  by  or  against  underwriters,  praying  some  relief,  do  not  form 
an  exception  to  the  rule  : .  for  if  to  a  bill  of  discovery  in  aid  of  a 
defence  to  an  action  brought  on  a  policy  of  insurance  by  the  agent 
alone  his  principal  is  made  a  defendant,  he  may  demur,  although  he 
is  exclusively  interested  in  the  subject  of  the  action.  —  Id.  ibid. 

Bills  of  discovery  are  permitted  for  the  purpose  of 'obtaining  from  the  ad- 
versary at  law  a  discovery  of  matters,  which,  being  admitted  by  him^ 
may  aid  the  defence  to  the  action  ;  not  for  the  purpose  of  obtaining 
evidence :  and  accordingly  a  bill  of  discovery  does  not  lie  against  a 
person  who.  may  be  a  witness  for  the  defendant  in  the  action.  —  Id* 
ibid. 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King  of  Portugal,  for  the  use  of 
his  government,  consisted  partly  of  bills  of  exchange,  in  two  parts, 
drawn  upon  bankers  in  London,  who  accepted  the  first  parts  in  the 
course  of  their  business  for  a  customer.  The  second  parts,  having 
been  remitted  to  the  treasury  of  Portugal,  indorsed  to  the  treasurer 
of  the  royal  treasury  there,  on  account  of  the  loan,  came,  after  the 
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dethronement  of  Don  Mignel,  into  the  possession  of  Qaeen  Donna 
Maria,  and  were  by  her  orders  indorsed  bj  the  treasurer  to 
Soares  in  London,  with  instructions  to  *  recover  the  amount.  *  1003 
An  action  having  been  brought  by  Soares  on  the  bills,  against 
the  acceptors,  they  filed  a  bill  of  discovery,  in  aid  of  their  defence, 
against  him  and  the  Queen  of  Portugal,  charging  that  she  was  in- 
terested in  the  bills  of  exchange. 

Held,  by  the  Lords  (reversing  an  order  of  the  Court  of  Exchequer),  that, 
as  the  Queen  of  Portugal  was  not  a  party  to  the  record  at  law,  she 
was  not  a  proper  party  to  the  bill  of  discovery. ;—  Queen  of  Portugal 
V.  Glyny4M\  The  Same  v.  Gowers^  508. 
POMICILE. 

In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a  principle 
of  law  that  the  domicile  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested,  and  carried  into  exe* 
eution,  an  intention  of  abandoning  his  former  domicile,  and  ac- 
quiring another  as  his  sole  domicile.  —  Daikouaie  v.  M  ^Douall,  817  ; 
Munro  v.  Munro,  842. 

In  order  to  acquire  a  domicile,  there  must  be  actual  residence  in  the  place 
chosen,  which  must  be  the  principal  and  permanent  residence  of  the 
party.  —  Id,  ibid. 

By  marriage,  the  domicile  of  the  husband  becomes  that  of  the  wife.  — 
Id.  ibid. 

ERROR. 

Qucsre  —  Whether  a  judgment  given  by  the  Court  of  Queen's  Bench  in 
Ireland,  on  a  bill  of  exceptions  tendered  to  the  charge  of  a  Judge  of 
that  Court  in  an  action  brought  and  tried  in  that  Court,  is  not  in 
itself  irregular  and  erroneous?  —  Galwey  v.  Baker,  379. 

EVIDENCE. 

On  the  trial  of  an  issue  *^  whether '(during  a  certain  period)  there  arose 
from  the  works  of  the  defenders  certain  noisome,  offensive,  noxious, 
or  unwholesome  smoke  and  other  vapours,  to  the  nuisance  of  the 
pursuer,  whereby  the  produce  of  his  garden  was  deteriorated,"  evi- 
dence was  adduced  for  the  pursuer  to  show  that  the  smoke  and  other 
vapours  from  defenders'  works  had  injured  the  produce  of  other 
grounds  in  the  neighbourhood  ;  and  also  for  the  defenders,  to  show 
that  their  works  did  not  injure  the  produce  of  any  other  grounds  ; 
and  one  of  the  defenders'  witnesses  having,  on  his  examination  in 
chief,  described  several  gardens  in  the  neighbourhood  of  the  works 
as  in  utmost  health,  was  asked  in  cross-examination  by  pursuer's 
counsel,  if  he  knew  Glasgow  Field  (grounds  in  the  neigh- 
bourhood) ;  and  *  having  answered  that  he  *>  knew  Glasgow  *  1004 
Field,  and  never  knew  of  any  damage  done  there,"  he  was 
then  asked  **  whether  he  had  known  of  any  sum  having  been  paid  by 
the  defenders  to  the  proprietors  of  Glasgow  Field  for  alleged  damage 
there  occasioned  by  their  works?  " 
Heldt  by  the  House  of  Lords  (overruling  the  judgment  of  the  Court  of 
Session),  that  the  question  was  incompetent,  as  leading  to  a  new 
collateral  inquiry,  which,  answered  either  way,  could  not  affect  the 

[731] 


♦  1004  INDEX. 

issue,  or  test  the  credit  of  the  witness :  if  he  answered  that  money 
had  been  paid,  the  payment  would  not  be  proof  of  damage  done,  as 
it  might  have  been  paid  to  buy  peace.  ■ —  Tennant  v.  Hajniltan,  122. 
Evidence  is  not  to  be  received  of  admissions  or  declarations  made  by  par- 
ties, and  not  put  in  issue  by  the  pleadings.  —  Copland  v.  Toulmin^ 
350.  • 

EXECUTION  OF  INSTRUMENT.     See  Deed,  2.    Trust. 
EXECUTOR.     See  Deed,  1. 

HEIR.     See  Consideratiok. 

A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant,  for  his 
expectancies,  must  show  that  he  gave  him  an  adequate  consideration, 
which  is  the  fair  market-price  at  the  time  of  dealing,  and  not  the 
value  according  to  the  calculations  of  actuaries  on  the  tables.  —  Earl 
of  Aldhorough  v.  Tryc,  436. 

The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to  an  heir 
expectant  or  reversioner ;  but  the  rule  of  full  value  would  not  be  any 
protection,  as  in  that  case  they  could  not  deal  with  their  expectan- 
cies or  sell  their  interest  at  all.  — Id,  ibid. 

A  sale  by  public  auction  is  within  the  proper  rule,  on  the  plain  principle 
that  the  sum  which  the  thing  will  fetch  is  the  sum  which  it  is  worth. 
—  Id,  ibid, 

ILLEGAL  ADVENTURE.     See  Bank.    Indemnity.    Partner. 

INDEMNITY. 

1.  Partners  in  a  licensed  brewery,  convicted  of  a  brqach  of  the  revenue 
laws,  consented  to  a  mitigated  penalty.  Semble,  that  a  partner  who 
was  not  a  participator  in  the  delict,  was  legally  entitied  to  indemnity 
from  those  who  were,  although  he  consented  to  the  penalty.  —  Camp- 
bell V.  Campbell,  166. 

*  1005  *  2.  Semble,  that  in  the  Courts  of  Scotland,  as  in  England,  one  partner 

of  a  dissolved  company  has  no  titie  to  sue  in  his  own  name  another 
partner  or  stranger  to  the  company,  in  respect  of  advances  made  by 
the  company.  —  Stewart  v.  Gibson,  707. 
INQUIRY  BEFORE  MASTER.     See  Practice. 

A.,  being  tenant  in  tail  of  large  estates  expectant  on  the  death  of  his  father, 
in  consideration  of  60002.  and  10,000/.  advanced  to  him  by  O.,  charged 
the  estates  with  12,000/.  and  20,000/.,  to  be  paid  only  in  the  event  of 
surviving  his  father,  who  was  about  eighty  years  of  age,  A.  being 
about  forty-three  ;  and  he  granted  to  R.,  his  agent  in  these  transac- 
tions, in  consideration  of  his  services,  an  annuity  charged  on  the 
same  estates.  R.  assigned  the  annuity  to  O.  for  valuable  considera- 
tion. O.  filed  a  bill  against  A. ,  after  his  father's  death,  to  enforce 
these  securities  ;  and  A.  filed  a  cross-bill  to  set  them  aside,  charging 
that  O.  and  R.  took  advantage  of  his  distress,  and  that  no  adequate 
consideration  was  given  him  for  the  post-obit  securities,  and  no  con- 
sideration for  the  annuity;  and  at  the  hearing  he  gave  evidence  that 
the  consideration  for  the  two  sums  of  12,000/.  and  20,000/.  was  not 
the  full  value  according  to  the  tables  and  calculations  of  actuaries. 
O.  gave  no  evidence. 
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Held,  that  the  Court,  in  the  absence  of  eyidence  to  enable  it  to  decide 
the  question,  exercised  a  proper  discretion  in  directing  the  Master  to 
inquire  'what,  at  the  time  of  the  transaction,  was  the  fair  market- 
price  of  the  two  sums  so  secured  to  be  paid,  regard  being  had  to  the 
ages  of  A.  and  of  his  father,  and  to  the  circumstances  of  the  estates 
and  A.'s  inter&t  in  them.  —  Earl  of  Aldhorough  v.  Trye^  436. 
2.  A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant  for  his 
expectancies,  must  show  that  he  gave  him  an  adequate  consideration, 
which  is  the  fair  market-price  at  the  time  of  dealing,  and  not  the 
value  according  to  the  calculations  of  actuaries  on  th6  tables.  —  Id, 
ibid, 

8.  The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to  an  heir 
expectant  or  reversioner;  but  ^e  rule  of  full  value  would  not  be  any 
protection,  as  in  that  case  they  could  not  deal  with  their  expectancies 
or  sell  their  interest  at  all.  —  Id,  ibid. 

4.  A  sale  by  public  auction  is  yrithin  the  proper  rule,  on  the  *  plain   *  1006 

principle  that  the  sum  which  the  thing  will  fetch  is  the  sum 
which  it  is  worth.  — Id.  ibid. 

5.  A  party  comes  too  late  to  complain  of  a  decree  after  joining  in  the 

inquiry  directed  by  it,  and  the  result  is  against  him  ;  and  he  is  not 
entitled  to  question  the  Master's  report  after  it  is  confirmed,  having 
taken  no  exceptions.  —  Id.  ibid, 

6.  A  person  being  by  his  marriage  settlement  tenant  for  life  of  an  estate 

in  Ireland,  held  on  lease  for  lives  renewable  for  ever,  with  power  of 
appointment  to  one  or  more  of  the  children  of  the  marriage ;  the 
estate,  in  default  of  appointment,  to  go  to  the  first  and  other  sons 
successively  in  tail  male  ;  by  deed  poll  dated  the  14th  of  Jan- 
uary, 1804,  appointed  to  his  eldest  son  an  estate  in  tail  male  ;  and  by 
indenture  of  lease  executed  four  days  after,  the  father  and  son,  in 
consideration  of  1600/.,  to  be  applied  in  paying  debts  on  the  estate 
and  renewable  fines  then  due,  demised  part  of  it  for  lives.  By  a  deed 
dated  December,  1807,  the  son,  in  consideration  of  debts  paid  for 
him  by  the  father,  and  in  discharge  of  the  trust  and  confidence  re- 
posed in  him,  conveyed  the  estate  and  all  his  interest  therein  to  the 
father  and  his  heirs.  The  father,  by  his  will,  made  after  the  death 
of  his  eldest  son  without  issue,  devised  the  estate,  charged  thereby 
with  certain  legacies,  to  the  use  of  his  two  surviving  sons  and  their 
respective  issue,  in  equal  portions,  as  tenants  in  common. 
Held,  by  the  Lords  (reversing  a  decree  which  established  the  will),  that  the 
execution  of  the  lease  for  1600/.  so  soon  after  the  deed  of  appoint- 
ment, and  the  circumstances  appearing  in  those  deeds,  and  in  the 
deed  of  reconveyance  of  1807,  raised  such  suspicions  of  the  validity 
of  the  appointment  as  required  the  Court,  before  it  could  adjudicate 
on  the  father's  title  to  dispose  of  the  estate,  to  direct  an  inquiry 
whether  that  appointment  was  a  bond  fide  execution  of  the  power.  — 
Jackson  v.  Jackson^  977. 

JURISDICTION.     See  Appeal. 

1.  A  bill  was  filed  in  Chancery  in  Ireland,  impeaching  leases  and  mortgages 
as  not  in  due  execution  of  powers  in  a  settlement ;  also  impeaching, 
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on  various  grounds,  a  decree  of  the  Court  of  Exchequer,  and  a  sale 
in  pursuance  thereof,  of  the  mortgaged  estates,  subject  to  the  leases. 
When  the  cause  came  to  be  heard  the  plaintilE's  counsel  informed 
the  Court  that  no  judgment  would  be  required  as  between'  the 

*1007  *  plaintiff  and  mortgagees,  an  arrangement  being  in  progress  by 
which  the  mortgagees  and  purchaser  und^r  the  Exchequer  decree 
consented  to  a  redemption  of  the  estates,  on  payment  by  the  plain- 
tiff of  a  sum  certain.  The  Lord  Chancellor  then  heard  counsel  as 
to  the  validity  of  the  leases,  but  concei^nng  that  the  consideration  of 
the  question  as  to  the  validity  of  the  mortgages  and  sale  was  with- 
drawn by  the  arrangement,  and  that  in  the  absence  of  the  purchaser 
he  had  no  jurisdiction  to  give  a  decision  on  the  leases,  he  dismissed 
the  bill  as  against  the  defendants  claiming  the  benefit  of  them. 

«  Held  J  by  the  Lords,  on  an  appeal  against  a  decree  made  on  rehearing, 
which  reversed  the  decree  of  dismissal,  that  it  was  open  to  the  Lords 
to  consider  the  merits  of  this  decree,  though  not  appealed  from,  and 
to  declare  that  the  arrangement,  instead  of  withdrawing  from  the 
consideration  of  the  Court  the  plaintiff's  claim  to  relief  against  the 
mortgages  and  sale,  was  an  admission  of  his  right  to  that  relief;  that 
the  decree  of  dismissal  was  therefore  erroneous,  and  that  it  was  com- 
petent to  the  Lord  Chancellor,  at  the  time  of  making  that  decree,  to 
adjudicate  as  to  the  validity  of  the  leases;  and  the  cause  was  remitted 
to  the  Court  of  Chancery,  to  be  heard  on  that  question.  —  Sheehy  v. 
Lord  Mutkerry^  1. 

2.  The  House  of  Lords  will,  on  appeal,  interfere  with  the  practice  of  the 

Courts  below  in  respect  of  procedure,  when  the  form  of  procedure 
admitted  below  appears  to  be  incompetent  and  to  lead  to  dangerous 
results.  —  Fleming  v.  Dunlop,  43. 

3.  After  the  1st  day  of  August,  1836,  it  became  competent  to  the.  Lord 

Chancellor,  under  the  5  &  6  Will.  4,  c.  76,  §  71,  to  make  new  appoint- 
ments of  trustees  of  charity  estates  and  funds  theretofore  admin- 
istered by  corporations.  — BignM  v.  SpringAehly  71. 


LEASE.    See  Pleading.    Trees. 

An  agreement  in  a  lease  for  lives,  "  that,  upon  the  renewing  or  inserting 

of  any  life  or  lives,  a  certain  sum  shall  be  paid  by  the  lessee,  his 

heirs  and  assigns,  to  the  lessor,  his  heirs  and  assigns,'*  does  not 

amount  to  a  covenant  for  perpetual  renewal.  —  Smyth  v.  I^angUj  405. 

LEGATEES,  ACTIONS  BY. 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also  acted 

*  1008     in  the  matter  of  a  particular  loan  for  the  lender,  *  but  did  not  make 

any  charge  against  the  lender  for  his  services.    The  security  he  took 

was  not  sufficient. 

After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement  with 

the  rest  of  the  family,  who  were  the  legatees  of  the  lender,  became 

possessed  of  the  security,  and  applied  to  the  attorney  to  do  what  was 

necessary.     The  means  taken  to  secure  the  repayment  of  the  loaOy 

on  this  continuation  of  it,  were  insufficient. 

Held,  that  as  representing  the  interest  of  the  deceased,  and  on  their  own 
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aocount,  the  sigters  were  entitled  to  compensation  from  the  attorney. 
—  Donaldson  v.  Ilaldane,  762. 

LEGITIMATION. 

A  Scotch  marriage  can  legitimate  the  previously  bom  children  of  the  mar- 
ried persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real  estate  in 
Scotland.  Tb£  child  of  a  Scotchman,  though  bom  in  England,  be- 
comes legitimate  for  all  ciyil  purposes  in  Scotland,  by  the  subsequent 
marriage  of  the  parents  in  England,  if  the  domicile  of  the  father  was 
and  continued  throughout  to  be  Scotch.  Neither  the  place  of  the 
marriage  nor  the  place  .of  the  birth  of  the  child  will,  under  such  cir- 
cumstances, afEect  the  status  of  the  child.  —  Dalhousie  t.  M^Douall, 
817;  Munro  t.  Munro,  842. 

In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a  principle 
of  law  that  the  domicile  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested  and  carried  into  exe- 
cution an  intention  of  abandoning  his  former  domicile  and  acquir- 
ing another  as  his  sole  domicile.  —  Id,  ibid. 

In  order  to  acquire  a  domicile  there  must  be  actual  residence  in  the  place 
chosen,  which  must  be  the  principal  and  permanent  residence  of  the 
party.  —  Id.  ibid. 

By  marriage  the  domicile  of  the  husband  becomes  that  of  the  wife. — Id.  ibid. 

In  1796,  a  Scotch  gentleman  of  fortime  came  with  his  regiment  into  Eng- 
land, bringing  with  him  a  young  Scotchwoman  then  in  a  state  of 
pregnancy.  Her  child  was  bom  in  England,  and  he  gave  the  usual 
bond  to' indemnify  the  parish  against  the  chargeability  of  the  infant. 
The  young  woman  continued  tp  reside  with  him  and  had  other  chil- 
dren by  him,  and  in  each  instance  a  similar  bond  was  given.  His 
regiment  was  disbanded,  and  he  was  then  returned  to  Parlia- 
ment as  member  for  a  Scotch  county.  He  took  a  house,  *for  *  1009 
the  purposes  of  the  children's  education,  in  Penrith,  in  Cum- 
berland, and,  when  not  in  London  attending  his  parliamentary 
duties,  was  frequently  staying  at  Penrith.  In  1808  he  executed  a 
marriage  contract,  in  which  he  was  described  as  **  of  Logan  "  (Scot- 
land), of  the  one  part;  and  she  was  described  as  *^M.  R."  (her 
maiden  name),  **  residing  at  Penrith,  Cumberland,  South  Britain, 
of  the  other  part."  No  other  ceremony  of  marriage  took  place, 
but  he  shortly  afterwards  carried  her  to  Scotland,  and  introduced 
her  and  the  children  as  his  wife  and  children. 

Heldy  that  he  had  not  lost  his  Scotch  domicile  ;  that  his  marriage  was  a 
Scotch  marriage,  and  that  his  children  were  consequentiy  entitied  to 
succeed  as  heirs  to  Scotch  estate.  —  Id.  ibid. 

A  Scotch  gentleman  of  rank  and  fortune  left  Scotland  in  1794,  and  came 
on  a  visit  to  London.  In  the  course  of  that  year  he  became  acquainted 
with  an  English  lady.  In  1795  he  took  lodgings  for  her  in  London, 
wher^,  in  1796,  a  child,  the  fruit  of  their  intercourse,  was  bom.  He 
then  took  a  house  on  lease,  and  furnished  it,  and  continued  to  reside 
in  that  house  with  her  till  1801,  unmarried.  In  September  of  that 
year  he  married  her  in  an  English  church.  In  1802  he  retumed  to 
Scotland,  taking  with  him  his  wife  and  child,  and  settled  himself  in 
his  patrimonial  mansion.    During  the  whole  period  of  his  residence 
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An  order  of  the  Court  of  Chancery  on  an  award,  made  between  parties, 
upon  a  submission  to  a  reference  which  was  made  a  rule  of  Court, 
according  to  Act  of  Parliament  (10  Will.  3,  c.  14),  no  bill  being 
filed,  is  not  subject-matter  of  appeal  to  the  House  of  Lords. — 0*Suir 
livan  y.  Hutchins^  85,  n. 
A  decree  made  by  the  Lord  Chancellor,  upon  appeal  to  him  from  a  decree 
made  by  the  Commissioners,  by  yirtue  of  the  Act  43  £liz.  c.  4,  for 
Charitable  Uses,  is  subject  to  appeal  to  the  House  of  Lords.  — Alms- 
men ofEastham  v.  Lady  Kempe,  101,  n. 
An  order  of  the  Court  of  Chancery,  settmg  aside  a  purchase  made  under  a 
decree  in  a  cause,  may  be  brought  under  the  review  of  the  House  of 
Lords  by  a  purchaser,  although  not  a  party  to  the  cause.  —  Bailey  v. 
Maule,  121,  n. 
APPOINTMENT.     See  Office,  1. 
ASSESSED  TAXES.     See  Bond. 
ASSIGNMENT.     See  Mortgage. 
ATTORNEY. 

It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  to  their 
client,  will  investigate  suspicious  transactions,  and  satisfy  themselves, 
before  giving  their  approval  of  such  transactions,  that  it  is  for  their 
client's  benefit  to  confirm  them.  — Montmorency  v.  DevereuXf  188. 
An  attorney,  who  was  the  ordinary  attorney  for  &  borrower,  also  acted  in 
the  matter  of  a  particular  loan  for  the  lender,  but  did  not  make  any 
charge  against  the  lender  for  his  services.  The  security  he  took  was 
not  sufficient. 
Held,  that  he  was  properly  charged  as  an  attorney  acting  on  the  retainer 
and  employment  of  the  lender,  and  was  in  that  character  liable  to  an 
action  for  damages  for  the  loss  suffered  through  the  insufficiency  of 
the  security.  —  Donaldson  v.  Haldane,  762. 

*  997      *  After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrange- 

ment with  the  rest  of  the  family,  who  were  the  legatees  of  the  lender, 
became  possessed  of  the  security,  and  applied  to  the  attorney  to  do 
what  was  necessary.  The  means  taken  to  secure  the  repayment  of 
the  loan,  on  this  continuation  of  it,  were  insufficient. 
Heldf  that  as  representing  the  interest  of  the  deceased,  and  on  their  own 
accoimt,  the  sisters  were  entitled  to  compensation  from  the  attorney. 
—  Id.  ibid. 


BANK. 

A  partnership  consisting  of  more  than  six  persons,  cairying  on  the  busi- 
ness of  bankers  in  or  within  sixty-five  miles  of  London,  cannot, 
without  violating  the  Acts  of  Parliament  respecting  tiie  Bank  of 
England,  accept,  in  the  oouree  of  such  business,  a  bill  of  exchange 
payable  at  less  than  six  months  from  the  time  of  such  acceptance. 

Whatever  is  prohibited  by  law  to  be  done  directly,  cannot  legally  be 
effected  by  an  indirect  and  circuitous  contrivance. 

A  London  Joint-stock  Bank,  consisting  of  more  than  six  partners,  entered 
into  an  agreement  with  a  bank  in  Canada,  that  6.  P.,  manager  of 
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the  London  Joint-stock  Bank,  but  not  a  partner  therein,  should 
accept  bills  drawn  on  him  by  the  Canada  bank,  payable  at  less  than 
six  months  from  the  acceptance  thereof ;  and  that  the  London  Joint- 
stock  Bank  would  provide  funds  for  the  due  payment  of  such  bills; 
the  money  transactions  arising  thereupon  being,  in  the  accounts 
between  Hie  two  banks,  to  be  treated  as  transactions  between  the 
said  banks.  Held,  by  the  Lords  (affirming  the  judgment  of  the  Mas- 
ter of  the  Rolls)  :  — 

1.  That  the  acceptance  of  such  bills,  in  execution  of  such  agree- 
ment, was  unlawful,  regard  being  had  to  the  Acts  in  force  respect- 
ing the  Bank  of  England. 

2.  That  such  acceptances  would  not  be  lawful,  even  if  the  London  Joint- 
stock  Bank,  at  the  time  of  the  acceptances,  had  in  hand  funds  on 
account  of  the  bank  in  Canada  equal  to  the  amount  of  the  bills  so 
accepted. 

3.  That  the  acceptances  ^f  such  bills  would  not  be  lawful  if  the  London 
Joint-stock  Bank  had  not,  at  the  time  of  the  acceptances,  any  funds 
in  hand  belonging  to  the  bank  in  Canada,  but  the  bills  were 
accepted  on  the  credit  of  a  *  contract  by  that  bank  to  remit  *  998 
funds  to  meet  such  acceptances  before  the  bills  became  paya- 
ble. 

4.  That  the  Bank  of  England  might  maintain  an  action  against  the 
London  Joint-stock  Bank,  founded  on  such  transactions.  —  Booth  y. 
The  Bank  of  England,  509. 

BOND. 

1.  The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in  Scotland 

as  in  England;  namely,  that  they  are  not  to  be  discharged  from  their 
obligations  unless  the  contract  between  them  and  the  obligees  is 
varied  by  a  positive  contract  between  the  obligees  and  the  principal, 
without  notice  to  the  sureties.  It  is  the  duty  of  a  surety  to  see  that 
his  principal  does  his.  —  Creighfon  v.  Rankin,  325. 

2.  The  bond  given  by  a  collector  and  his  sureties  to  the  commissioners  of 

land  and  assessed  taxes  under  the  43  Geo.  3,  c.  99,  is  broken  if  the 
taxes  collected  in  any  one  year  are  not  duij  paid  up  by  the  collector 
to  the  account  of  that  year. 

The  breach  of  the  condition  of  the  bond  is  equally  complete,  and  the 
sureties  are  equally  liable,  though  all  the  moneys  collected  in  the 
year  for  which  they  are  sureties  should  be  in  fact  paid  in,  if  any 
part  of  them  should  be  appropriated  by  the  collector,  and  received 
by  the  commissioners,  in  satisfaction  of  the  arrears  of  a  former  year. 

Such  appropriation  of  part  of  the  moneys  of  one  year  to  the  payment  of 
the  arrears  of  a  former  year,  will  not  prevent  the  conmiissioners 
from  maintaining  an  action  on  the  bond  against  the  sureties  for  the 
year  in  which  the  money  collected  has  been  so  misappropriated. 

The  commissioners  may  come  upon  the  sureties  after  they  have  sold  the 
'  lands  and  goods  of  \he  collector,  but  the  seizure  and  sale  of  his  lands 
and  goods  is  a  condition  precedent  to  their  right  of  action  against 
the  sureties,  and  they  are  not  entitled  to  require  notice  of  such  lands 
and  goods  in  order  to  perform  the  condition.  —  Gwynne  v.  Burnell, 
572. 
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CHANCERY  ORDERS  IN  THE  MATTER   OF  CHARITY  ESTATES. 

See  Corporation,  4. 
CHARITY  ESTATES.     See  Corporation,  4. 
CHILDREN.     See  Legitimation. 
CONSIDERATION.     See  Deed,  3.     Heir.     Inquiry  by  the  Master. 

Securities. 
♦  999   *  CORPORATION.     See  Bank. 

1.  Where  a  party  is  in  the  legal  and  undisputed  possession  of  a  muni- 

cipal oificei  it  is  competent  for  him,  by  suspension  and  interdict,  to 
protect  his  office  against  the  unauthorized  intrusion  of  a  party  who 
has  no  title  to  the  office  :  but  it  does  not  put  into  office  a  party 
who  has  the  abstract  right  to  it.  — Fleming  v.  Durdopj  43. 

2.  A  bill  of  suspension  and  interdict  is  an  incompetent  procedure  to  try 

and  determine  the  merits  of  contested  municipal  elections. — Id,  ibid. 
Procedure  by  bill  of  suspension  and  interdict  cannot  be  taken  against  a 
party  in  possession  of  an  office,  to  question  his  right  thereto,  by  a 
party  who  is  not  in  possession ;  nor  can  it  apply  to  a  case  where 
neither  party  is  in  possession,  nor  to  acts  done  anterior  to  the  act  of 
election  ;  nor  can  the  right  of  election  be  decided  by  it.  —  Id.  ibid, 

3.  An  interlocutor,  passing  a  bill  of  suspension,  and  granting  interdict,  is 

subject  to  appeal  to  the  House  of  Lords,  within  the  48  Geo.  3, 
c.  151.  —  Id.  ibid. 

4.  By  Act  5  &  6  Will.  4,  c.  76,  §  71,  it  is  enacted  that  all  the  estate  and 

interest  of  such  bodies  corporate,  or  members  thereof,  as  were  seised 
or  possessed  of  any  real  or  personal  estate  in  trust  for  charitable 
uses,  should,  in  respect  of  such  uses  and  trusts,  continue  in  the  per- 
sons, who  at  the  time  of  passing  the  Act  (1835)  were  such  trustees, 
until  the  1st  day  of  August,  1830,  or  until  Parliament  should  other- 
wise order,  and  should  thereupon  utterly  cease  and  determine :  pro- 
vided that,  if  Parliament  should  not  otherwise  direct  on  or  before  the 
said  Ist  of  August,  the  Lord  Chancellor  or  Lords  Commissioners  of 
the  Great  Seal  should  make  such  orders  as  they  should  see  fit,  for 
the  administration,  subject  to  such  charitable  uses  and  trusts  as 
aforesaid,  of  the  said  charity  estates  and  funds.  Parliament  did 
not  pass  any  subsequent  Act  on  the  subject  before  the  1st  of  August, 
183G. 
Heldy  that  the  administration  of  the  charity  estates  and  funds  did  not 
continue  in  the  persons  so  described,  after  the  1st  of  August,  1836  ; 
and  that  it  was  competent  to  the  Lord  Chancellor,  after  that  day,  to 
make  orders, for  the  appointment  of  new  trustees  for  their  admin- 
istration. —  Bignold  v.  Springfield^  71. 
Orders  made  by  the  Lord  Chancellor  m  the  matter  of  such  charitable 

*  1000     estates  and  funds,  by  virtue  of  the  said  Act  and  *  also  of  the  Act  52 
Geo.  3,  c.  101,  which  last  gives  an  appeal  to  the  House  of  Lords, 
are  subject  to  such  appeal. 
Whether  such  orders  made  under  the  Act  5  &  6  Will.  4,  c.  76,  alone,  are 
subject  to  appeal,  qucere.  —  Id.  ibid. 

COSTS.     See  Appeal,  3. 

1.  Where  an  appellant  has  succeeded  in  dismissing  a  petition  against  the 
competency  of  his  appeal,  and  the  appeal  is  afterwards  dismissed 
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with  costs,  on  the  hearing  on  the  merits,  those  costs  do  not  include 
the  costs  of  discussing  the  question  of  competency,  unless  the  consid- 
eration of  them  has  been  reversed.  —  Campbell  v.  Campbell,  166. 

2.  Where  a  transaction  of  a  suspicious  nature  in  its  conmiencement,  can 
only  be  sustained  by  subsequent  acts  of  confirmation,  the  party  so 
sustaining  it  must  pay  his  own  costs  of  the  investigation  into  the 
circumstances.  —  De  Montmorency  v.  Devereux,  188. 

d.  An  appeal  was  called  on  in  its  regular  course  ;  the  appellant's  counsel 
were  not  present,  but  he  appeared  in  person.  The  House  would  not 
dismiss  the  appeal,  but  allowed  it  to  stand  over,  and  ordered  the 
appellant  to  pay  the  costs  of  the  day.  —  Godson  v.  Hall,  549. 

4.  Where  an  interlocutor  of  the  Lord  Ordinary  was  appealed  against,  and 
overruled  in  the  Court  of  Session,  but  the  decree  of  that  Court  was 
afterwards  reversed  in  this  House,  the  House  gave  the  appellant  the 
costs  incurred  by  him  in  the  Court  of  Session.  — Thomson  v.  Mitchell, 
564. 
COVENANT.  See  Lease.  Fleadino.  Treks. 
CREDITORS'  DEED. 

The  execution  of  a  trust-deed  for  (among  other  things)  the  payment  of 
creditors,  does  not  constitute  one  of  the  creditors,  who  became  so 
after  the  execution  of  the  deed,  and  was  not  a  party  to  it,  a  cestui 
que  trust,  entitled  to  call  on  the  trustee  to  execute  the  trusts  of  the 
deed. 

A.  executed  a  trust-deed,  appointing  B.  trustee  for  certain  purposes  therein 
stated,  one  of  which  was  for  the  payment  of  creditors,  and  another 
was  to  raise  a  sum  of  money  by  way  of  mortgage,  in  order  to  satisfy 
a  claim  for  rent  due  in  respect  of  A.'s  lands,  then  about  to  be 
enforced  by  ejectment.  B.  obtained  from  C.  an  advance  of  money 
with  which  he  satisfied  this  claim.  B.  afterwards  gave  to  C. 
a  letter,  written  subsequently  to,  but  dated  before  the  *  day  *  1001 
of  the  advance;  in  which,  appearing  to  ask  for  the  advance, 
he  said,  **I  will  consider  such  advance  as  raised  by  me  under  the 
power  given  me;  and  will,  whenever  you  please,  exercise  that  power, 
by  securing  such  advance  in  the  best  manner  I  am  empowered  by  the 
deed."    No  security  was  ever  executed  by  B. 

Held,  that  C.  did  not  stand  in  the  situation  of  a  cestui  que  trust  under  the 
deed,  and  could  not  maintain  a  bill  in  equity,  calling  on  B.  to  exe- 
cute the  trust  of  the  deed.  —  La  Touche  v.  Lucan,  Earl  of,  772. 

DEED.     See  Securities. 

A  trustee  and  executor,  who  had  been  land  agent  and  receiver  to  his  tes- 
tator without  settling  accounts  for  several  years,  upon  his  death 
obtained  from  the  cestui  que  trust  and  residuary  legatee  an  agreement 
to  continue  him  in  the  agency,  and,  in  case  of  removal  without  just 
cause,  to  allow  him  the  same  salary ;  and  also  a  deed  granting  to 
him  part  of  the  trust  estates.  The  agreement  and  the  deed  were  pre- 
pared by  the  agent,  who  was  an  attorney,  and  executed  by  the  prin- 
cipal and  cestui  que  trust  without  legal  advice ;  and  the  deed  recited, 
untruly,  that  it  was  granted  *'  by  last  request  of  the  testator,  in  con- 
sideration of  the  agent's  services,"  and  also  in  full  discharge  of  aU 
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accounts  between  them.  The  new  agency  terminated  m  a  year  and 
a  half  by  mutual  desire  of  the  parties ;  and  after  a  settlement  of 
accounts  to  the  satisfaction  of  the  principal's  legal  advisers,  he  ex- 
ecuted a  deed  approved  by  them  confirming  the  former  deed,  and 
subsequently  wrote  letters  to  the  agent,  claiming  the  benefit  of  the 
latter  deed,  and  expressing  his  satisfaction  at  having  given  the  estate. 

Held  (affirming  the  decree  of  the  Court  below  dismissing  a  bill  filed  to 
set  aside  both  deeds,  and  to  take  the  executorship  and  other  ac- 
counts), that  although  the  deed  of  gift  was  voidable  in  its  origin,  and 
could  not  be  sustained  if  it  stood  by  itself  and  had  been  impeached 
in  reasonable  time,  yet  that  the  subsequent  deliberate  acts  of  the 
party  impeaching  it,  assisted  by  his  legal  advisers,  made  it  valid.  — 
De  Montmorency  v.  Devereux,  188. 

It  is  to  be  assumed  that  legal  advisers,  in  discharge  of  their  duty  to  their 
client,  investigate  suspicious  transactions,  and  satisfy  themselves 
before  they  approve  them  that  it  is  for  the  client's  benefit  to  confirm 
them.  —  Id.  ibid, 

*  1002  Where  a  transaction  of  a  suspicious  nature  in  its  commencement  *  can 

only  be  sustained  by  subsequent  acts  of  confirmation,  the  party  so 
sustaining  it  must  pay  his  own  costs  of  the  investigation  into  the  cir- 
cumstances. — Id.  ibid. 

2.  A  person  labouring  under  great  defectiveness  of  vision,  though  not  abso- 
lutely incapable  of  writing,  may,  if  he  pleases,  execute  a  deed  by  the 
intervention  of  notaries,  and  such  execution  will  be  good  imder  the 
Scotch  Acts  of  1540  and  1579.  —  Reid  v.  Baxter,  261. 

8.  Deeds  in  the  nature  of  family  arrangements  are  exempt  from  the  rules 
applicable  to  other  deeds ;  the  consideration  for  the  former  being 
partly  value,  and  partly  love  and  affection.  — Persse  v.  Persse,  279. 

DISCOVERY,  BILL  OF. 

A  bill  of  discovery  in  aid  of  a  defence  to  an  action  cannot  be  sustained 
against  a  person  who  is  not  a  party  to  the  record,  although  charged 
in  the  bill  to  be  solely  interested  in  the  subject  of  the  action.  — Queen 
of  Portugal  v.  67yn,  4()li ;  The  iSame  v.  Gowers,  608. 

Bills  filed  by  or  against  underwriters,  praying  some  relief,  do  not  form 
an  exception  to  the  rule  : .  for  if  to  a  bill  of  discovery  in  aid  of  a 
defence  to  an  action  brought  on  a  policy  of  insurance  by  the  agent 
alone  his  principal  is  made  a  defendant,  he  may  demur,  although  he 
is  exclusively  interested  in  the  subject  of  the  action.  —  Id.  ibid. 

Bills  of  discovery  are  permitted  for  the  purpose  of  *  obtaining  from  the  ad- 
versai*y  at  law  a  discovery  of  matters,  which,  being  admitted  by  him, 
may  aid  the  defence  to  the  action  ;  not  for  the  purpose  of  obtaining 
evidence :  and  accordingly  a  bill  of  discovery  does  not  lie  against  a 
person  who.  may  be  a  witness  for  the  defendant  in  the  action.  —  Id. 
ibid. 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King  of  Portugal,  for  the  use  of 
his  government,  consisted  partly  of  bills  of  exchange,  in  two  parts, 
drawn  upon  bankers  in  London,  who  accepted  the  first  parts  in  the 
course  of  their  business  for  a  customer.  The  second  parts,  having 
been  remitted  to  the  treasiury  of  Portugal,  indorsed  to  the  treasurer 
of  the  royal  treasury  there,  on  account  of  the  loan,  came,  after  the 
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dethronement  of  Don  Mignel,  into  the  possession  of  Qaeen  Donna 
Maria,  and  were  by  her  orders  indorsed  bj  the  treasurer  to 
Soares  in  London,  with  instructions  to  *  recover  the  asaonnt.  *  1003 
An  action  having  been  brought  by  Soares  on  the  bills,  against 
the  acceptors,  they  filed  a  bill  of  discovery,  in  aid  of  their  defence, 
against  him  and  the  Queen  of  Portugal,  charging  that  she  was  in- 
terested in  the  bills  of  exchange. 

Held,  by  the  Lords  (reversing  an  order  of  the  Court  of  Exchequer),  that, 
as  the  Queen  of  Portugal  was  not  a  party  to  the  record  at  law,  she 
was  not  a  proper  party  to  the  bill  of  discovery.  7-  Queen  ofPortuQal 
V.  ti^/yn,  460;  The  Same  v.  GowerSy  508. 
DOMICILE. 

In  matters  to  be  determined  by  the  domieile  of  the  parties,  it  is  a  principle 
of  law  that  the  domicile  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested,  and  carried  into  exe- 
cution, an  intention  of  abandoning  his  former  domicile,  and  ac- 
quiring another  as  his  sole  domicile.  —  Dalhoune  v.  M  ^Douall,  817  ; 
Munro  v.  Munro,  842. 

In  order  to  acquire  a  domicile,  there  must  be  actual  residence  in  the  place 
chosen,  which  must  be  the  principal  and  permanent  residence  of  the 
party.  —  Id.  ibid. 

By  marriage,  the  domicile  of  the  husband  becomes  that  of  the  wife.  — 
Id.  ibid. 

ERROR. 

Quoore  —  Whether  a  judgment  given  by  the  Court  of  Queen's  Bench  in 
Ireland,  on  a  bill  of  exceptions  tendered  to  the  charge  of  a  Judge  of 
that  Court  in  an  action  brought  and  tried  in  that  Court,  is  not  in 
itself  irregular  and  erroneous*/  —  Galwey  v.  Baker,  379. 
EVIDENCE. 

On  the  trial  of  an  issue  **  whether '(during  a  certain  period)  there  arose 
from  the  works  of  the  defenders  certain  noisome,  offensive,  noxious, 
or  unwholesome  smoke  and  other  vapours,  to  the  nuisance  of  the 
pursuer,  whereby  the  produce  of  his  garden  was  deteriorated,''  evi- 
dence was  adduced  for  the  pursuer  to  show  that  the  smoke  and  other 
vapours  from  defenders'  works  had  injured  the  produce  of  other 
groimds  in  the  neighbourhood  ;  and  also  for  the  defenders,  to  show 
that  their  works  did  not  injure  the  produce  of  any  other  grounds ; 
and  one  of  the  defenders'  witnesses  having,  on  his  examination  in 
chief,  described  several  gardens  in  the  neighbourhood  of  the  works 
as  in  utmost  health,  was  asked  in .  cross-examination  by  pursuer's 
counsel,  if  he  knew  Glasgow  Field  (grounds  in  the  neigh- 
bourhood) ;  and  *  having  answered  that  he  **  knew  Glasgow  *  1004 
Field,  and  never  knew  of  any  damage  done  there,"  he  was 
then  asked  **  whether  he  had  known  of  any  sum  having  been  paid  by 
the  defenders  to  the  proprietors  of  Glasgow  Field  for  alleged  damage 
there  oocasioned  by  their  works?  " 

Heldt  by  the  House  of  Lords  (overruling  the  judgment  of  the  Court  of 
Session),  that  the  question  yrsa  incompetent,  as  leading  to  a  new 
collateral  inquiry,  which,  answered  either  way,  could  not  affect  the 
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issue,  or  test  the  credit  of  the  witness :  if  he  answered  that  money 
had  been  paid,  the  payment  would  not  be  proof  of  damage  done,  as 
it  might  have  been  paid  to  buy  peace.  —  Tennant  v.  Hamilton  ^  122. 
Evidence  is  not  to  be  received  of  admissions  or  declarations  made  by  par- 
ties, and  not  put  in  issue  by  the  pleadings.  —  Copland  v.  Toulnun^ 
350.  • 

EXECUTION  OF  INSTRUMENT.     See  Deed,  2.    Trust. 

EXECUTOR.     See  Deed,  1. 

HEIR.     See  Consideration. 

A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant,  for  his 
expectancies,  must  show  that  he  gave  him  an  adequate  consideration, 
which  is  the  fair  market-price  at  the  time  of  dealing,  and  not  the 
value  according  to  the  calculations  of  actuaries  on  the  tables.  —  Earl 
of  Aldhorough  v.  Trye^  436. 

The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to  an  heir 
expectant  or  reversioner ;  but  the  rule  of  full  value  would  not  be  any 
protection,  as  in  that  case  they  could  not  deal  with  their  expectan- 
cies or  sell  their  interest  at  all.  — Id,  ibid. 

A  sale  by  public  auction  is  within  the  proper  rule,  on  the  plain  principle 
that  the  sum  which  the  thing  will  fetch  is  the  sum  which  it  is  worth. 
—  Id.  ihid. 

ILLEGAL  ADVENTURE.     See  Bank.    Indemnity.    Partner. 

INDEMNITY. 

1.  Partners  in  a  licensed  brewery,  convicted  of  a  breach  of  the  revenue 
laws,  consented  to  a  mitigated  penalty.  Semble,  that  a  partner  who 
was  not  a  participator  in  the  delict,  was  legally  entitled  to  indemnity 
from  those  who  were,  although  he  consented  to  the  penalty.  —  Camp- 
bell V.  Campbell,  166. 

*  1005  *  2.  Semble,  that  in  the  Courts  of  Scotland,  as  in  England,  one  partner 

of  a  dissolved  company  has  no  title  to  sue  in  his  own  name  another 
partner  or  stranger  to  the  company,  in  respect  of  advances  made  by 
the  company.  —  Stewart  v.  Gibson,  707. 
INQUIRY  BEFORE  MASTER.     See  Practice. 

A. ,  being  tenant  in  tail  of  large  estates  expectant  on  the  death  of  his  father, 
in  consideration  of  6000/.  and  10,000/.  advanced  to  him  by  O.,  charged 
the  estates  with  12,000/.  and  20,000/.,  to  be  paid  only  in  the  event  of 
surviving  his  father,  who  was  about  eighty  years  of  age,  A.  being 
about  forty-three  ;  and  he  granted  to  R.,  his  agent  in  these  transac- 
tions, in  consideration  of  his  services,  an  annuity  charged  on  the 
same  estates.  R.  assigned  the  annuity  to  O.  for  valuable  considera- 
tion. O.  filed  a  bill  against  A.,  after  his  father's  death,  to  enforce 
these  securities  ;  and  A.  filed  a  cross-bill  to  set  them  aside,  charging 
that  O.  and  R.  took  advantage  of  his  distress,  and  that  no  adequate 
consideration  was  given  him  for  the  post-obit  securities,  and  no  con- 
sideration for  the  annuity;  and  at  the  hearing  he  gave  evidence  that 
the  consideration  for  the  two  sums  of  12,000/.  and  20,000/.  was  not 
the  full  value  according  to  the  tables  and  calculationB  of  actuaries. 
O.  gave  no  evidence. 
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Held,  that  the  Court,  in  the  absence  of  eyidence  to  enable  it  to  decide 
the  question,  exercised  a  proper  discretion  in  directing  the  Master  to 
inquire  what,  at  the  time  of  the  transaction,  was  the  fair  market- 
price  of  the  two  sums  so  secured  to  be  paid,  regard  being  had  to  the 
ages  of  A.  and  of  his  father,  and  to  the  circumstances  of  the  estates 
and  A.'s  inter&t  in  them.  —  Earl  of  Aldborough  v.  Trye,  436. 

2.  A  person  seeking  the  benefit  of  a  dealing  with  an  heir  expectant  for  his 
expectancies,  must  show  that  he  gave  him  an  adequate  consideration, 
which  is  the  fair  market-price  at  the  time  of  dealing,  and  not  the 
value  according  to  the  calculations  of  actuaries  on  the  tables.  —  Id. 
ibid. 

3.  The  rule  that  a  fair  price  is  to  be  given,  is  sufficient  protection  to  an  heir 

expectant  or  reversioner;  but  the  rule  of  full  value  would  not  be  any 
protection,  as  in  that  case  they  could  not  deal  with  their  expectancies 
or  sell  their  interest  at  all.  —  Id.  ibid. 

4.  A  sale  by  public  auction  is  within  the  proper  rule,  on  the  *  plain   *  1006 

principle  that  the  sum  which  the  thing  will  fetch  is  the  sum 
which  it  is  worth.  —  Id.  ibid. 

5.  A  party  comes  too  late  to  complain  of  a  decree  after  joining  in  the 

inquiry  directed  by  it,  and  the  result  is  against  him  ;  and  he  is  not 
entitled  to  question  the  Master's  report  after  it  is  confirmed,  having 
taken  no  exceptions.  —  Id.  ibid. 

6.  A  person  being  by  his  marriage  settlement  tenant  for  life  of  an  estate 

in  Ireland,  held  on  lease  for  lives  renewable  for  ever,  with  power  of 
appointment  to  one  or  more  of  the  children  of  the  marriage ;  the 
estate,  in  default  of  appointment,  to  go  to  the  first  and  other  sons 
successively  in  tail  male ;  by  deed  poll  dated  the  14th  of  Jan- 
uary, 1804,  appointed  to  his  eldest  son  an  estate  in  tail  male  ;  and  by 
indenture  of  lease  executed  four  days  after,  the  father  and  son,  in 
consideration  of  1600/.,  to  be  applied  in  paying  debts  on  the  estate 
and  renewable  fines  then  due,  demised  part  of  it  for  lives.  By  a  deed 
dated  December,  1807,  the  son,  in  consideration  of  debts  paid  for 
him  by  the  father,  and  in  discharge  of  the  trust  and  confidence  re- 
posed in  him,  conveyed  the  estate  and  all  his  interest  therein  to  the 
father  and  his  heirs.  The  father,  by  his  will,  made  after  the  death 
of  his  eldest  son  without  issue,  devised  the  estate,  charged  thereby 
with  certain  legacies,  to  the  use  of  his  two  surviving  sons  and  their 
respective  issue,  in  equal  portions,  as  tenants  in  common. 
Held,  by  the  Lords  (reversing  a  decree  which  established  the  will),  that  the 
execution  of  the  lease  for  1600/.  so  soon  after  the  deed  of  appoint- 
ment, and  the  circumstances  appearing  in  those  deeds,  and  in  the 
deed  of  reconveyance  of  1807,  raised  such  suspicions  of  the  validity 
of  the  appointment  as  required  the  Court,  before  it  could  adjudicate 
on  the  father's  title  to  dispose  of  the  estate,  to  direct  an  inquiry 
whether  that  appointment  was  a  bond  fide  execution  of  the  power.  — 
Jackson  v.  Jackson,  977. 

JURISDICTION.     See  Appeal. 

1.  A  bill  was  filed  in  Chancery  in  Ireland,  impeaching  leases  and  mortgages 
as  not  in  due  execution  of  powers  in  a  settlement ;  also  impeaching, 
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on  various  grounds,  a  decree  of  the  Court  of  Exchequer,  and  a  sale 
in  pursuance  thereof,  of  the  mortgaged  estates,  subject  to  the  leases. 
When  the  cause  came  to  be  heard  the  plainti|E's  counsel  informed 
the  Court  that  no   judgment  would  be  required  as  between*  the 

*1007  *  plaintiff  and  mortgagees,  an  arrangement  being  in  progress  by 
which  the  mortgagees  and  purchaser  under  the  Exchequer  decree 
consented  to  a  reden^tion  of  the  estates,  on  payment  by  the  plain- 
tiff of  a  sum  certain.  The  Lord  Chancellor  then  heard  counsel  aa 
to  the  yalidity  of  the  leases,  but  conceiving  that  the  consideration  of 
ihe  question  as  to  the  validity  of  the  mortgages  and  sale  was  with- 
drawn by  the  arrangement,  and  that  in  the  absence  of  the  purchaser 
he  had  no  jurisdiction  to  give  a  decision  on  the  leases,  he  dismissed 
the  bill  as  against  the  defendants  claiming  the  benefit  of  them. 

«  Held,  by  the  Lords,  on  an  appeal  against  a  decree  made  on  rehearing, 
which  reversed  the  decree  of  dismissal,  that  it  was  open  to  the  Lords 
to  consider  the  merits  of  this  decree,  though  not  appealed  from,  and 
to  declare  that  the  arrangement,  instead  of  withdrawing  from  the 
consideration  of  the  Court  the  plaintiJS's  claim  to  relief  against  the 
mortgages  and  sale,  was  an  admission  of  his  right  to  that  relief;  that 
the  decree  of  dismissal  was  therefore  erroneous,  and  that  it  was  com- 
petent to  the  Lord  Chancellor,  at  the  time  of  making  that  decree,  to 
adjudicate  as  to  the  validity  of  the  leases;  and  the  cause  was  remitted 
to  the  Court  of  Chancery,  to  be  heard  on  that  question.  —  Sheehy  v. 
Lord  Mmkerry,  1. 

2.  The  House  of  Lords  will,  on  appeal,  interfere  with  the  practice  of  the 

Courts  below  in  respect  of  procedure,  when  the  form  of  procedure 
admitted  below  appears  to  be  incomx>etent  and  to  lead  to  dangerous 
results.  —  Fleming  v.  Dunlop,  43. 

3.  After  the  1st  day  of  August,  1836,  it  became  competent  to  the.  Lord 

Chancellor,  under  the  5  &  6  Will.  4,  c.  76,  §  71,  to  make  new  appoint- 
ments of  trustees  of  charity  estates  and  funds  theretofore  admin- 
istered by  corporations.  — Bignold  v.  SpringiUUl,  71. 


LEASE.    See  Pleading.    Treks. 

An  agreement  in  a  lease  for  lives,  **  that,  upon  the  renewing  or  inserting 

of  any  life  or  lives,  a  certain  sum  shall  be  paid  by  the  lessee,  his 

heirs  and  assigns,  to  the  lessor,  his  heirs  and  assigns,'*  does  not 

amount  to  a  covenant  for  perpetual  renewal.  —  Smyth  v.  IfangUy  405. 

LEGATEES,  ACTIONS  BY. 

An  attorney,  who  was  the  ordinary  attorney  for  a  borrower,  also  acted 
*  1008     in  the  matter  of  a  particular  loan  for  the  lender,  *  but  did  not  make 
any  charge  against  the  lender  for  his  services.    The  security  he  took 
was  not  sufficient. 
After  the  death  of  the  lender,  two  of  his  sisters,  by  an  arrangement  with 
the  rest  of  the  family,  who  were  the  legatees  of  the  lender,  became 
possessed  of  the  security,  and  applied  to  the  attorney  to  do  what  was 
necessary.     The  means  taken  to  secure  the  repayment  of  the  loan* 
on  this  continuation  of  it,  were  insufficient. 
Held^  that  as  representing  the  interest  of  the  deceased,  and  on  their  own 
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account,  the  sisters  were  entitled  to  compensation  from  the  attorney. 
—  Donaldson  y.  Ilaldane,  762. 

LEGITIMATION. 

A  Scotch  marriage  can  legitimate  the  previously  bom  children  of  the  mar- 
ried persons,  so  as  to  enable  them  to  succeed  as  heirs  to  real  estate  in 
Scotland.  Thi  child  of  a  Scotchman,  though  bom  in  England,  be- 
comes legitimate  for  all  civil  purposes  in  Scotland,  by  the  subsequent 
marriage  of  the  parents  in  England,  if  the  domicile  of  the  father  was 
and  continued  throughout  to  be  Scotch.  Neither  the  place  of  the 
marriage  nor  the  place  .of  the  birth  of  the  child  will,  under  such  cir- 
cumstances, affect  the  status  of  the  child.  —  Dalhomsie  ▼.  M*DouaUj 
817;  Munro  v.  Munroj  842. 

In  matters  to  be  determined  by  the  domicile  of  the  parties,  it  is  a  principle 
of  law  that  the  domicile  of  origin  must  prevail  until  the  party  has 
not  only  acquired  another,  but  has  manifested  and  carried  into  exe- 
cution an  intention  of  abandoning  his  former  domicile  and  acquir- 
ing another  as  his  sole  domicile.  —  Id.  ibid. 

In  order  to  acquire  a  domicile  there  must  be  actual  residence  in  the  place 
chosen,  which  must  be  the  principal  and  permanent  residence  of  the 
party.  —  Id.  ibid. 

By  marriage  the  domicile  of  the  husband  becomea  that  of  the  wife. — Id.  ibid. 

In  1796,  a  Scotch  gentleman  of  fortune  came  with  his  regiment  into  Eng- 
land, bringing  with  him  a  young  Scotchwoman  then  in  a  state  of 
pregnancy.  Her  child  was  bom  in  England,  and  he  gave  the  usual 
bond  to' indemnify  the  parish  against  the  chargeability  of  the  infant. 
The  young  woman  continued  to  reside  with  him  and  had  other  chil- 
dren by  him,  and  in  each  instance  a  nmilar  bond  was  given.  His 
regiment  was  disbanded,  and  he  was  then  returned  to  Parlia- 
ment as  member  for  a  Scotch  county.  He  took  a  house,  *for  *  1009 
the  purposes  of  the  children's  education,  in  Penrith,  in  Cum- 
berland, and,  when  not  in  London  attending  his  parliamentary 
duties,  was  frequently  staying  at  Penrith.  In  1808  he  executed  a 
marriage  contract,  in  which  he  was  described  as  **  of  Logan ''  (Scot- 
land), of  the  one  part;  and  she  was  described  as  **M.  R."  (her 
maiden  name),  '*  residing  at  Penrith,  Cumberland,  South  Britain, 
of  the  other  part."  No  other  ceremony  of  marriage  took  place, 
but  he  shortly  afterwards  carried  her  to  Scotland,  and  introduced 
her  and  the  children  as  his  wife  and  children. 

Held^  that  he  had  not  lost  his  Scotch  domicile  ;  that  his  marriage  was  a 
Scotch  marriage,  and  that  his  children  were  consequently  entitled  to 
succeed  as  heirs  to  Scotch  estate.  —  Id.  ibid. 

A  Scotch  gentleman  of  rank  and  fortune  left  Scotland  in  1794,  and  came 
on  a  visit  to  London.  In  the  course  of  that  year  he  became  acquainted 
with  an  English  lady.  In  1795  he  took  lodgings  for  her  in  London, 
wher6,  in  1796,  a  child,  the  fruit  of  their  intercourse,  was  bom.  He 
then  took  a  house  on  lease,  and  furnished  it,  and  continued  to  reside 
in  that  house  with  her  till  1801,  immarried.  In  September  of  that 
year  he  married  her  in  an  English  church.  In  1802  he  returned  to 
Scotland,  taking  with  him  his  wife  and  child,  and  settled  himself  in 
his  patrimonial  mansion.    During  the  whole  period  of  his  residence 
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in  London,  he  had  been  accustomed  to  write  letters  to  Scotland, 
declaring  from  time  to  time  his  immediate  intention  to  return,  and 
desiring  things  to  be  done  which  could  only  be  necessary  on  that 
account. 

Held,  that  he  had  not  lost  his  Scotch  domicile,  and  therefore  that  his  mar- 
riage was  in  all  respects  a  Scotch  marriage,  Und  his  child  capable  of 
succeeding  as  his  lawful  heir  to  entailed  estates.  —  Munro  y.  Munro, 
842. 
LIMITATIONS,  STATUTE  OF. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands,  in  July,  1833,  the 
owner  was  made  a  defendant  by  amendment  in  January,  1835. 
Quoere,  whether  he  was  defendant  to  a  suit  commenced  within  the 
time  limited  by  the  Act  2  &  3  Will.  4,  c.  100,  §  3  ;  that  is,  within  a 

•  year  from  the  7th  of  August,  1832.  — Plowden  v.  Thorpe,  137. 

MARRIAGE.     See  Legitimation. 
♦1010     ♦MORTGAGE. 

By  a  settlement  made  on  the  marriage  of  A.,  certain  premises  were 
assignee  to  trustees  for  his  use  for  life,  and  power  was  also  given  to 
him  '*  to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum  of 
1000/.,  to  be  applied  to  any  purpose  that  the  said  A.  should  please, 
but  the  same  was  not  to  be  raised  by  way  of  sale  of  the  said  lands ; '' 
and  A.'s  wife  had  a  jointure  secured  on  these  premises.  A.  raised 
the  1000/.  by  mortgage  of  the  settled  premises,  and  afterwards  be- 
came bankrupt.  I£s  assignee  sold  his  interest  as  such  assignee  in 
the  settled  premises  to  B.,  who  also  purchased  the  mortgage.  A. 
afterwards  died. 
Heldj  that  by  this  assignment  of  A.'s  estate  and  interest  in  the  premises, 
B.  became  entitled  to  hold  the  mortgage  as  a  first  charge  upon  the 
estate,  as  well  after  as  before  the  death  of  A.,  and  until,  by  pay- 
ment of  principal  and  interest,  it  should  be  satisfied.  —  Simpson  t. 
O'SuUivany  550. 
\ 

.  I  NUISANCE.     See  Evidence,  1. 


OFFICE.     See  Corporation,  3. 

The  rules  of  law  applicable  to  the  managers  of  a  public  establishment  do 
.not  apply  to  one  formed  and  maintained  from  private  funds,  though 
it  may  be  formed  and  maintained  imder  a  royal  charter  of  incorpora- 
tion. 
The  appointment  to  an  office  in  a  private  establishment  is  not,  therefore, 
necessarily  an  appointment  ad  vitam  aiU  culpum,  but  depends  in 
each  instance  on  the  particular  circumstances  under  which  it  was 
made.  —  Gibson  v.  Ross,  241. 
OFFICER. 

On  the  true  construction  of  the  general  Turnpike-Road  Acts  for  Scotland 
(4  Geo.  4,  c.  49,  and  1  &  2  Will.  4,  c.  43),  the  clerk  appointed  by 
trustees  of  district  roads  under  a  local  Act,  may,  as  their  represent- 
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aldve,  sue  and  be  sued  on  their  account  in  his  own  name ;  and  he 
is  the  proper  person  to  bring  an  action  against  their  treasurer's 
sureties  for  payment  of  balances  due  from  the  treasurer.  —  Creighton 
y.  Rankirif  325. 

Qtugre,  whether  the  trustees  can  authorize  their  clerk  so  to  sue  or  defend, 
independently  of  the  statutory  provisions?  For,  if  by  the  rule  of 
practice  in  the  Scotch  Courts  (which  constitutes  the  law  of  Scotland, 
and  therefore  is  not  to  be  disturbed  on  appeal,  without  full 
inquiry  into  the  grounds  *of  it),  a  party  having  himself  a  *1011 
right  to  sue,  can  enable  another  to  maintain  a  suit  in  such 
other  person's  name,  without  assigning  to  him  the  subject-matter  of 
the  suit,  consequences  inconsistent  with  the  principles  of  justice 
would  flow  from  such  practice.  —  Id.  ibid. 

The  treasurer  appointed  by  district  road  trustees  having  absconded  with 
the  trust  funds  ;  Hdd  (affirming  the  judgment  of  the  Court  below), 
that  a  cautioner  for  the  faithfUl  discharge  of  his  office  was  liable  to 
the  trustees  for  the  balances  due  from  the  treasurer,  although  at  sev- 
eral prior  audits  of  his  accounts  they  were  guilty  of  neglect  of  their 
duty,  by  allowing  him  to  retain  in  his  hands  bidances  far  exceeding 
the  amount  allowed  by  the  terms  of  the  bond  of  caution,  without 
requiring  payment  and  without  notice  to  the  cautioner. — Id,  ibid. 

The  rule  as  to  the  liability  of  sureties  in  a  bond  is  the  same  in  Scotland  as 
in  England,  viz.,  that  they  are  not  to  be  discharged  from  their  obli- 
gations unless  the  contract  between  them  and  the  obligees  is  varied 
by  a  positive  contract  between  the  obligees  and  the  principal,  with- 
out notice  to  the  sureties.  It  is  the  duty  of  a  surety  to  see  that  his 
principal  does  his.  —  Id,  ibid. 

The  Edinburgh  Police  Act,  2  Will.  4,  c.  87,  does  not  make  the  commission- 
ers responsible,  through  their  collector,  for  the  misconduct  of  one  of 
the  police  constables.  —  Thomson  v.  Mitchell,  564. 


PARTIES.    See  Disgotert,  Bill  of.    Plbadiko. 
PARTNER.     See  Appeal,  8.    Bakk.    Indemnity. 

Partners  in  a  licensed  brewery,  convicted  of  a  breach  of  the  revenue  laws, 
consented  to  a  mitigated  penalty.  It  seems  that  a  partner  who  was 
not  a  participator  in  the  delict,  was  legally  entitled  to  indemnity  from 
those  who  were,  although  he  consented  to  the  penalty.  —  Campbell  y. 
Campbell,  168. 

An  American  ship  was  fitted  out  in  the  port  of  Liverpool  and  sent  to  the 
coast  of  Africa,  in  1808,  on  a  joint  adventure  for  trafficking  in  slaves. 
An  English  ship  was  sent  at  the  same  time,  by  the  same  parties, 
with  arms  and  ammunition,  to  be  at  the  disposid  of  the  supercargo 
of  the  American  ship;  security  having  been  given  to  the  Admiralty 
that  they  were  to  be  expended  in  trade  on  the  coast  of  Africa.  On 
the  arrival  of  the  two  ships  in  the  river  Congo,  the  arms  and 
ammunition  were  transhipped  on  board  *  the  American  ship,  *  1012 
which  was  thereupon  seized  by  a  British  privateer,  and  ulti- 
mately condemned  as  contraband. 

Held,  that  the  whole  transaction  was  illegal,  and  that  no  action  for  con- 
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tribution  or  account,  in  regard  thereto,  could  be  maintained  by  any 
of  the  parties  concerned,'  against  the  others.  —  Steunirt  y.  Gibson^ 

707. 

PARTNERSHIP  ACCOUNTS. 

R.  and  A.  T.  having  carried  on  the  business  of  navy  agents  as  partners  in 
equal  shares,  and  R.  having  retired,  leaving  the  partnership  accounts 
unsettled,  with  balances  due  to  the  firm  from  its  customers,  A.  T. 
took  C.  iifto  partnership,  the  customers'  accounts  were  transferred  to 
the  new  partnership  books,  and  the  business  was  carried  on  as  before 
until  A.  T.'s  death,  without  any  agreement  in  writing,  or  settlement 
of  accounts  between  these  partners,  or  other  evidence  to  show  their 
shares  in  the  concern.  On  a  bill  being  filed  by  A.  T.'s  represent- 
atives against  C.  for  an  account,  he  stated  that  the  agreement  was 
if  A.  T.  would  bring  into  the  partnership  40,000/.  of  good  debts  due 
from  the  customers  to  the  former  partnership,  his  share  in  the  con- 
cern should  be  two-thirds  aiAl  C.  's  one-third,  otherwise  they  should 
have  equal  shares;  and  that,  in  consequence  of  A.  T.'s  not  bringing 
in  the  40,000/.  of  good  debts,  the  agreement  was  varied  accordingly. 
There  were  entries  in  the  accounts  debiting  the  partners  equally  with 
the  prices  of  wines  purchased,  and  with  losses  on  transactions  in  the 
public  funds  ;  and  one  witness  said  that  C.  directed  him  in  A.  T.'s 
presence  to  make  up  the  general  partnership  accounts  in  equal 
shares. 

Held^  that  as  it  was  established  by  a  judgment  in  a  former  appeal,  that 
the  40,000/.  of  good  debts  were  brought  into  the  new  partnership 
according  to  the  agreement,  the  event  in  which  it  was  to  be  altered 
never  occurred;  and  as  the  accounts  were  uniform  and  contained  no 
evidence  of  an  alteration,  the  partnership  was  continued  in  the  pro- 
portion of  two-thirds  to  A.  T.  and  one-third  to  C. 

Hdci,  also,  that  in  taking  the  accounts  between  C.  and  A.  T.,  and  between 
them  and  the  former  firm,  the  moneys  paid  in  by  the  customers  of 
both  firms  without  specific  appropriation  or  contract,  were  to  be 
applied  first  in  discharge  of  their  debts  to  the  former  firm,  according 
to  the  rule  in  Clayton^ s  Case,  although  A.  T.,  in  an  affidavit  made 
by  him  in  a  suit  between  himself  and  R.'s  representative,  swore  that 

*  1013     it  was  *  agreed  between  him  and  C.  that  the  advances  to  be  made  by 

them  to  the  creditors  should  be  first  repaid  out  of  their  payments, 
and  the  surplus  only  in  liquidation  of  their  debts  to  the  former  firm. 
—  Copland  v.  Totdmin^  350. 

PLEADING.    See  Cobporation,  2.    Disootbrt,  Bill  or. 

1.  The  summons  in  the  action  haying  claimed  a  certain  sum  from  the  de- 

fenders, jointly  and  severally ;  and  the  verdict  having  found  them 
simply  indebted  in  a  different  sum  as  libeUed:  Hddj  that  there  is  no 
inconsistency  between  that  and  the  judgment  decreeing  against  the 
defenders,  jointly  and  severally,  for  payment  of  the  sum  so  found 
as  libelled.  —  Campbell  v.  CamplfeU,  166. 

2.  By  indenture  made  in  1827  between  R.  P.  and  his  eldest  son,  D.  P., 

reciting  that  R.  P.  P.  of  C.  was  seised  of  large  real  estates,  was  never 
married,  and  was  then  in  a  state  of  mental  and  bodily  imbecility ; 
that  in  the  event  of  his  dying  so  seised,  intestate,  and  without  issue, 
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R.  P.  as  his  heir-at-law  would  be  entitled  to  the  reversion  of  his 
estates  in  fee ;  iti&t  R.  P.  was  desirous  of  haying  a  commission  of 
lunacy  sued  out  for  the  protection  of  R.  P.  P.  and  his  property,  and 
also  of  his  own  reversion,  and  that  D.  P.,  at  R.  P.'s  request,  agreed 
to  sue  out  and  prosecute  such  commission  and  take  other  necessary 
law  proceedings  at  his  own  expense,  in  R.  P.'s  name  ;  R.  P.,  in  con- 
sideration of  the  agreement  and  of  love  and  affection  for  D.  P.,  cov- 
enanted to  convey  all  the  estates  that  would  desdbnd  to  him  on  the 
decease  of  R.  P.  P.  to  the  use  of  himself  for  life,  remainder  to  the 
uses  expressed  respecting  the  estate  of  R.  in  D.  P.'s  marriage  settle- 
ment, being  for  the  benefit  of  D.  P.  and  the  heirs  male  of  the  mar- 
riage. The  commission  was  accordingly  issued  ;  R.  P.  P.  was 
declared  a  lunatic,  and  D.  P.  was  reimbursed  for  his  expenses  out  of 
his  estate.  R.  P.  was  then  sixty-three  years  of  age  ;  the  lunatic  was 
forty ;  I).  P.  was  younger.  The  lunatic  died  in  1829,  and  R.  P. 
entered  into  possession  of  his  teal  estates,  and  conveyed  them  to  his 
second  son,  R.  H.  P.,  for  valuable  consideration.  On  a  bill  filed  by 
D.  P.  to  set  aside  that  conveyance  and  for  specific  performance  of 
the  covenant,  R.  P. ,  by  his  answer,  said  he  entered  into  it  without 
legal  advice,  and  by  fraud,  imposition,  and  misrepresentation  on  the 
part  of  D.  P.  It  was  proved  in  evidence  that  both  parties 
employed  the  solicitor  who  prepared  the  indenture  *  under  *  1014 
advice  of  counsel  for  each  ;  that  R.  P.  read  it  and  heard  it 
read  before  he  executed  it,  and  afterwards  as  well  as  before  expressed 
his  desire  that  the  estate  of  C.  should  be  imited  to  the  estate  of  R. 
and  go  to  his  eldest  son. 
Heldy  by  the  Lords  (reversing  a  decree  which  dismissed  the  bill),  that  R.  P. 
tendered  a  false  defence,  and  that  all  the  matters  put  in  issue  by  his 
answer  were  disproved  by  the  evidence.  —  Persse  v.  Persse^  279. 

3.  The  agreement  to  sue  out  the  commission  was  not  void  or  illegal  for 

champerty  or  maintenance,  or  as  against  public  policy,  or  fraud  on 
the  jurisdiction  in  lunacy,  or  want  of  mutuality.  Regard  being  had 
to  the  ages  and  relative  situation  of  the  parties,  and  to  the  benefits 
secured  by  the  issuing  of  the  commission,  there  was  some,  and  not 
very  inadequate,  consideration  for  the  covenant.  —  Id,  ibid, 

4.  Held  (affirming  the  judgment  of  the  Court  of  Session),  that  a  defender 

whose  name  is  omitted  per  incuriam  from  the  conclusions  of  the 
summons,  is  not  to  be  permitted  to  have  recourse  to  that  omission 
as  a  fatal  objection  to  the  whole  process,  after  his  defences  prelimi- 
nary and  on  the  merits  have  been  repelled.  The  defect  was  cured 
by  the  acts  and  acquiescence  of  the  defender  and  of  his  representative 
sisted  in  his  place.  —  Creigkton  v.  Rankin^  325. 

5.  A  tenant  of  lands  in  Ireland,  under  the  seventh  renewal  of  a  lease,  made 

in  1672,  not  in  existence,  but  admitted  to  contain  an  agreement  as 
to  the  amount  of  fine  to  be  paid  ^*  upon  the  renewing  or  inserting  of 
any  life  or  lives,*'  filed  a  bill  for  renewal  against  the  lessor's  assigns, 
and,  referring  to  the  recitals  of  that  agreement  in  former  renewals  as 
evidence  of  the  covenant  contained  in  the  original  lease,  prayed  that 
that  covenant  be  decreed  to  be  a  covenant  for  perpetual  renewal. 
Heldf  that  the  case  so  made,  and  the  issues  tendered  by  the  biU,  were  con- 
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fined  to  the  constraction  of  the  agreement  as  to  the  amount  of  the 
fine  contained  in  the  lease  of  1672,  and  identified  by  the  reference  to 
the  recitals  of  it  in  the  renewals ;  and  did  not  warrant  either  of  two 
issues  directed  by  the  Court  below,  to  try,  1st,  whether  at  or  before 
the  making  of  the  lease  of  1672  (which  was  previous  to  the  Statute 
of  Frauds  in  Ireland),  there  was  an  agreement  between  the  parties 
for  a  lease  of  lives  renewable  for  ever ;  2dly,  whether  that  lease  con- 

*  1015     tained  any  agreement  or  covenant  *  for  renewal,  independent  of  the 

agreement  as  to  the  amount  of  the  fine  to  be  paid  on  inserting  any 
life  or  lives. 
The  latter  issue  would  be  consistent  with  the  bill,  if  it  had  prayed  relief 
on  the  ground  that,  the  original  lease  being  lost,  the  dealings  between 
the  parties  for  one  hundred  and  twenty  years  justified  an  inference 
that  it  contained  a  covenant  for  perpetual  renewal.  But  the  drafts- 
man was  precluded  by  former  proceedings  from  so  framing  the  bill. 
—  Smyth  V.  Nangle^  405. 
6.  The  plea  of  a  defendant  (a  surety  in  a  bond  given  to  the  commission- 
ers of  assessed  taxes)  averred  lliat  the  collector  had  lands  and  goods, 
of  which  the  commissioners  had  notice,  and  that  they  did  not  seize 
.  and  sell.  The  replication  was,  that  the  collector  had  no  property 
subject  to  seizure  and  sale,  of  which  the  commissioners  had  notice; 
the  rejoinder  was,  that  the  collector  had  lands  and  goods  which  might 
have  been  seized  and  sold,  but  were  not  modo  el  forma ^  as  alleged  by 
the  plaintiffs,  concluding  to  the  country.  The  rejoinder  did  not  say 
any  thing  of  notice.  The  verdict  was,  that  the  collector  had  lands 
and  goods  which  might  have  been  seized  and  sold,  but  that  the  com- 
miBsioners  had  no  notice  of  the  collector's  lands,  but  had  reasonable 
grounds  for  believing  that  he  had  goods. 
Heldy  that  there  could  be  no  judgment  for  the  defendant  on  these  plead- 
ings, nor  any  judgment  for  the  plaintifEs,  non  obstante  veredicto^  but 
only  a  venire  de  novo.  —  Gwynne  v.  Bumell,  572. 

POLICE  COMMISSIONERS.    See  Officer. 

PRACTICE.     See  Corporation,  1-3.     Inquiry  before  the  Master. 
Jurisdiction,  1.    Rehearing,  1. 

1.  An  order  having  been  obtained  for  a  rehearing,  upon  a  motion  to  dia- 

chorge  it  on  the  ground  that  the  decree  was  enrolled,  the  Lord  Chan- 
cellor ordered  the  enrolment  to  be  opened,  without  any  application 
to  vacate  it ;  then  reheard  the  cause,  and  decreed  against  the  leases. 
Held,  that  the  orders  and  proceedings  were  irregular  ;  that  although  the 
opening  of  an  enrolment  is  in  the  discretion  of  the  Judge,  with  which 
a  Court  of  Appeal  would  not  interfere,  stiU  that  discretion  ought 
to  be  regulated  by  precedent  and  authority.  —  Sheehy  y.  Lord  Mu»- 
kerry,  1. 

2.  Upon  a  rehearing,  a  party  is  not  bound  by  untrue  recitals,  inserted  by 

mistake  in  the  former  decree. — Id,  ibid, 

*  1016     *  3.  The  House  of  Lords  will,  on  appeal,  interfere  with  the  practice 

of  the  Courts  below  in  respect  of  procedure,  when  the  form  of  pro> 
cedure  admitted  below  appears  to  be  incompetent  and  to  lead  to 
dangerous  results.  —  Fleming  v.  Dunlop,  43. 
4.  SembUf  that  a  partner  who  was  not  a  participator  in  the  delict 
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legally  entitled  to  indemnity  from  those  who  were,  although  he  con- 
sented to  the  penalty.  But  held^  that  by  having  omitted  all  opportu- 
nities of  taking  a  decision  on  the  legal  question  in  the  Court  below, 
and  being  unable  to  appeal  against  the  verdict,  he  was  precluded 
from  having  a  decision  on  that  question  from  the  House  of  Lords.  — 
CampbeU  v.  Campbell^  166. 

5.  A  party  after  failing  in  the  defence  set  up  by  his  answer,  is  not  to  be 

permitted  to  try  another  defence  depending  on  matters  not  put  in 
issue  by  the  answer,  and  which,  therefore,  his  adversary  had  no 
opportimity  of  disproving.  —  Persse  v.  Persse,  279. 

6.  It  requires  a  very  strong  case  to  induce  the  Lords  to  reverse  a  decree, 

nine  years  after  its  date,  especially  if  that  decree  established  no  fact, 
adjudicated  no  right,  but  merely  directed  proper  inquiries  to  obtain 
information  for  the  Court,  and  the  objecte  of  it  were  exhausted,  the 
appellant  himself  having  joined  in  the  inquiries  and  failed.  —  Cop- 
land V.  Taulmin,  350. 

7.  It  is  irregular,  by  an  exception  to  a  report,  to  raise  a  proposition  foreign' 

to  the  subject-matter  of  the  report.  —  Id.  ibid. 

8.  A  party  comes  too  late  to  complain  of  a  decree  after  joining  in  the 

inquiry  directed  by  it,  and  the  result  is  against  him;  and  hq  is  not 
entitled  to  question  the  Master's  report  after  it  is  confirmed  by 
decree,  having  taken  no  exceptions  to  it. — Earl  of  Aldborough  v. 
Trye,  436. 

9.  It  is  improper  to  print  in  the  Appeal  Cases,  or  Appendix,  the  interroga- 

tories in  a  bill  or  other  unnecessary  matter.  —  Booth  v.  The  Bank  of 
England,  609. 

10.  If  the  second  counsel  for  an  appellant  cannot  attend  in  his  turn,  the 

House  will  hear  him  afterwards  in  reply  to  the  respondent's  counsel, 
but  will  confine  him  strictly  to  the  reply.  —  Id.  ibid. 
*11.  An  appeal  was  called  on  in  ito  regular  course;  the  appel-  *1017 
lant's  counsel  were  not  present,  but  he  appeared  in  person. 
The  House  would  not  dismiss  the  appeal,  but  allowed  it  to  stand 
over,  and  ordered  the  appellant  to  pay  the  coste  of  the  day.  ^^Godson 
V.  HaU,  549. 

12.  By  a  settlement  made  on  the  marriage  of  A.,  certain  premises  were 
assigned  to  trustees  for  his  use  for  life;  and  power  was  also  given 
him  **to  raise  by  deed,  mortgage,  or  any  other  writing,  a  sum  of 
1000/.,  to  be  applied  to  any  purpose  that  ^e  said  A.  should  please, 
but  the  same  was  not  to  be  raised  by  way  of  sale  of  the  said  lands." 
A.  raised  the  1000/.  by  way  of  mortgage  of  the  settled  premises,  and 
aftenY^^^  became  bankrupt;  his  assignee  sold  his  interest  as  such 
assignee,  in  the  settled  premises,  to  B.,  who  also  purchased  the  mort- 
gage; A.  afterwards  died. 

The  Court  below  having  directed  an  inquiry  into  the  value  of  the  estate  at 
the  time  of  the  assignment,  and  the  amount  of  B.'s  interest  therein, 
this  House  reversed  the  order  directing  such  inquiry,  and,  without 
making  any  order,  remitted  the  case  with  the  declaration  of  what 
were  the  nature  and  extent  of  B.'s  righto,  leaving  it  to  the  Court 
below  to  carry  that  declaration  into  effect.  —  Simpson  v.  0*  Sullivan, 
550. 
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13.  The  Court  below,  in  which  the  action  \b  brought,  may  award  a  repleader; 
but  a  Court  of  Error  cannot  award  it.  —  Gwynne  t.  BumeUy  572. 

The  House,  in  remitting  a  case  for  inquiry  on  a  main  question,  will,  to 
save  delay  and  expense,  direct  inquiries  on  other  questions  conse- 
quential upon  the  probable  finding  on  the  main  question.  — Jackson 
y.  Jackson,  977. 

REHEARING.    See  Practice,  2. 
REPLEADER.     See  Practzcb,  12. 
REVOCATION  OF  WILL.     See  Will. 
ROAD  ACTS.     See  Officer. 


SECURITIES. 

A.  being  tenant  in  tail  of  large  estates  expectant  on  the  death  of  his- 
father,  in  consideration  of  6000/.  and  10,000/.  advanced  to  him  by 
O.,  charged  the  estate  with  12,000/.  and  20,000/.,  to  be  paid  only 
in  the  eyent  of  surviving  his  father,  who  was  about  eighty  years 

*1018     of  age,  A.  being  about  forty-three;  *and  he  granted  to  R.,  his 
agent  in  these  transactions,  in  consideration  of  his  services,  an  annuity 

*  charged  on  the  same  estates.  R.  assigned  the  annuity  to  O.  for  valu- 
able consideration.  O.  filed  a  bill  against  A.,  after  his  father's 
death,  to  enforce  these  securities ;  and  A.  filed  a  cross-biU  to  set 
them  aside,  charging  that  O.  and  R.  took  advantage  of  his  distress, 
and  that  no  adequate  consideration  was  given  him  for  the  post-obit 
securities,  and  no  consideration  for  the  annuity ;  and  at  the  hearing 
he  gave  evidence  that  the  consideration  for  the  two  sums  of  12,000/. 
and  20,000/.  was  not  the  full  value,  according  to  the  tables  and  cal- 
culations of  actuaries.     O.  gave  no  evidence. 

Held,  that  the  Court,  in  the  absence  of  evidence  to  enable  it  to  decide  the 
question,  exercised  a  proper  discretion  in  directing  the  Master  to 
inquire  what,  at  the  time  of  the  transaction,  was  the  fair  maricet 
price  of  the  two  sums  so  secured  to  be  paid,  regard  being  had  to  the 
ages  of  A.  and  of  his  father,  and  to  the  circumstances  of  the  estates 
and  A.'s  interest  in  them.  — Earl  of  Aldhorough  v.  Trye,  436. 

STATUTE,    CONSTRUCTION    OF.      See   Bond,  2.      Corporation. 

Officer.    Trees. 
SURETY.    See  Bond. 

TITHES. 

To  a  vicar's  bill  for  an  account  of  all  small  tithes,  the  defendants  answered 
that  the  right  to  all  tithes,  as  well  small  as  great,  became  vested  in 
the  rector,  and  in  the  owners  of  the  lands  by  grants  and  conveyances, 
and  that  they  and  their  tenants  held  the  lands,  with  the  tithes,  or 
free  from  all  tithes  whatsoever;  but  that  some  occupiers  paid  annu- 
ally to  the  vicar,  in  respect  of  their  houses,  certain  small  sums  in  the 
name  of  **  privy  tithes,"  which  the  defendants  alleged  were  personal 
tithes,  and  not  compositions  for  small  tithes.     The  vicar,  unable  to 

*  produce  an  endowment,  gave  secondary  evidence  showing  that  the 
vicarage  was  endowed  generally  with  small  tithes.     There  was  no 
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evidenoe  that  any  small  tithes  were  ever  paid  to  or  claimed  by  the 
rector,  or  the  persons  entitled  to  the  rectory.     Held, 

1.  That  the  defendants,  after  failing  to  show  title  to  the  small  tithes  in 
themselves  or  the  owners  of  the  lands,  could  not  be  heard  to  say 
that  the  small  payments  in  the  name  of  privy  tithes  were  composi- 
tions. 

*2.  That,  in  the  district  in  which  those  lands  are  situated,  privy  *1010 
tithes  are  not  personal  tithes,  but  are  the  same  as  small 
tithes. 

3.  That  where  there  is  evidence  that  the  vicarage  was  endowed  with  small 

tithes,  the  vicar's  right  to  them  is  established  against  all  occupiers  of 
lands  within  the  parish  as  to  which  no  particular  discharge  is  proved; 
although  no  small  tithes  have  ever  been  paid. 

4.  Where  any  of  the  defendants  proved  a  particular  discharge  of  the  lands 

in  his  occupation,  or  showed  that  they  were  originally  part  of  the 
glebe  lands,  the  vicar's  bill  against  them  was  dismissed  with  costs, 
but  without  costs  as  to  such  defendants  as  did  not  set  up  and  prove 
that  defence  in  the  Court  below.  —  Clee  and  others  v.  HcUl,  744. 

To  a  rector's  bill  against  the  owner  and  occupiers  of  lands  for  an  account 
of  tithes,  they,  by  their  answers,  set  up  an  agreement  made  in  1711, 
between  the  then  rector  and  the  owner  of  the  lands  (who  was  also 
patron  of  the  living),  by  which  certain  lands  and  a  perpetual  annuity 
were  given  to  the  rector  in  exchange  for  bis  glebe  lands,  and  for  the 
discharge  from  tithes  of  the  lands  pccupied  by  the  defendants.  The 
agreement  continued  to  be  beneficial  to  the  church,  having  been 
made  with  reference  to  the  probable  future  increase  in  the  value  of 
the  tithes :  it  was  approved  by  the  Ordinary,  and  established  by 
a  decree  of  the  Court  of  Chancery,  and  acted  on  down  to  the  filing 
of  the  bill,  when  the  rector  refused  to  accept  the  annuity,  but  still 
retained  the  lands  which  were  allotted  to  him  in  the  exchange,  and 
which  were  much  more  valuable  than  the  old  glebe  lands. 

Held,  that  although  it  was  open  to  the  rector  to  put  an  end  to  the  agree- 
ment, as  being  void  under  the  disabling  statutes,  he  was  not  entitled 
to  the  aid  of  equity  to  enforce  his  legal  title  to  the  tithes  while  he 
retained  part  of  the  consideration  for  their  discharge,  contrary  to 
the  principle  that  '*  he  who  seeks  equity  must  do  equity." — Phwden 
V.  Thorpe,  137. 

To  a  bill  filed  for  tithes  against  occupiers  of  lands,  in  July,  1833,  the  owner 
was  made  a  defendant  by  amendment  in  January,  1835. 

Qucere,  whether  he  was  defendant  to  a  suit  commenced  within  the  time 
limited  by  the  Act  2  &  3  Will.  4,  c.  100,  §  3  ;  that  is,  within  a  year 
from  the  17th  of  August,  1832?  — /d.  ibid. 
♦  TREES.  *  1020 

A  clause  in  an  indenture  of  lease  reserving,  out  of  the  demise,  to 

the  lessor  **  all  wood  and  underwood,  timber  and  timber-trees,  stand- 
ing, growing,  or  being  thereon,  or  at  any  time  thereafter  to  stand  or 
grow  therecm,  with  fuU  and  free  liberty  of  ingress  and  egress  to 
take  and  carry  away  the  same,"  applies  only  to  trees  standing  when 
the  lease  was  granted,  and  not  to  those  afterwards  planted 'by  the 
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tenant.    Its  operation  is  so  restricted  by  the  23  k  24  G^.  8,  c.  89.  — 
Galwey  v.  Bciker^  379. 
TRUSTEE.    See  Deed,  1.    Officer,  1. 
TRUSTS. 

The  execution  of  a  trust-deed  for  (among  other  things)  the  payment  of 
creditors  does  not  constitute  one  of  the  creditors,  who  became  so 
after  the  execution  of  the  deed,  and  was  not  a  party  to  it,  a  cestvi 
que  trusty  entitled  to  call  on  the  trustee  to  execute  the  trusts  of  the 
deed. 

A.  executed  a  trust-deed,  appointing  B.  trustee  for  certain  purposes  therein 
stated,  one  of  which  was  for  the  payment  of  creditors,  and  another 
was  to  raise  a  sum  of  money  by  way  of  mortgage,  in  order  to  satisfy 
a  claim  for  rent  due  in  respect  of  A.'s  lands,  then  about  to  be  en- 
forced by  ejectment.    B.  obtained  from  C.  an  advance  of  money 
with  which  he  satisfied  this  claim.     B.  afterwards  gave  to  C.  a 
letter,  written  subsequentiy  to,  but  dated  before  the  day  of  the  ad- 
vance; in  which,  appearing  to  ask  for  the  advance,  he  said,  *'I  will 
consider  such  advance  as  raised  by  me  under  the  power  given  me; 
and  will,  whenever  you  please,  exercise  that  power,  by  securing  rach 
advance  in  the  best  manner  I  am  empowered  by  the  deed/'-  ^o 
security  was  ever  executed  by  B. 

Heldy  that  C.  did  not  stand  in  the  situation  of  a  cestui  que  trust  under  the 
deed,  and  could  not  maintain  a  bill  in  equity,  calling  on  B.  to  ex- 
ecute the  trust  of  the  deed.  — La  Touche  v.  Earl  ofLucan^  772. 

VICAR.    See  Tithes. 

WILL,  CONSTRUCTION  OF. 

A  testator  by  his  will  gave  the  residue  of  his  personal  estate  to  his  wife 
for  her  life,  and  after  her  decease  to  Sir  C.  £.  D.  absolutely:  he  sub- 
sequently, by  a  codicil,  which  did  not  affect  the  gift  of  the  residue, 

*  1021  altered  his  wiU  in  some  *  respects,  and  confirmed  it  in  every  other. 
Next  day  he  made  a  second  codicil,  by  which  he  gave  some  pecu- 
niary and  specific  legacies,  and  concluded  thus  :  '*  All  the  rest  and 
residue  of  my  property,  not  herein  before  (or  by  my  will  or  any 
other  codicil)  disposed  of,  I  give  and  bequeath  to  my  nephew,  C.  P- 
T.  and  to  Sir  C.  E.  D.,  their  executors,  administrators,  and  assigns, 
after  the  death  of  my  said  dear  wife,  equally  to  be  divided  between 
them." 
Held  (the  Lord  Chancellor  dissentienU),  that  the  above  clause  of  the  second 
codicil  was  a  revocation  of  the  g^,  by  the  will,  of  the  residue  to  ar 
C.  E.  D.,  and  that  he  was  accordingly  only  entitied  to  an  equal 
share  thereof  with  C.  P.  Y.  —  Earl  ofHardwicke  v.  Douglas^  795. 
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